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A Land Mine in
Rule 12(c) Motions
for Judgment on
the Pleadings

WILLIAM M. JANSSEN

everal federal judges have recently shined a light on an often overlooked feature of
Rule 12(c)—it comes with a land mine.' Let me explain through an example. Your
client has just been served with a federal lawsuit, and it is clear from the face of
the complaint that the claim is time-barred. Your client is convinced she has other

defenses as well, including other merits arguments, a strong personal jurisdiction and
venue objection, and maybe even a service of process objection. But the time-bar argument
looks to be a clean, unambiguous winner. Your particular federal circuit does not permit
affirmative defenses (like time-bar) to be contested in a pre-answer motion to dismiss, no
matter how clearly it appears on the face of the pleading.

Instead, the proper vehicle for raising that defense in your circuit
is a Rule 12(c) motion for judgment on the pleadings. Acutely mind-
ful of the need to preserve your client’s waivable defenses of personal
jurisdiction, venue, and service, you dutifully plead them in your
answer. (Each of those challenges will require affidavits from your
client to set out the supporting factual details, and you are busily
assembling those documents now—you envision a Rule 12(i) motion
for a prompt hearing on those soon to follow.) But, confident, in
your sure-winner time-bar argument, you file your answer and, along
with it, you file a Rule 12(c) motion on that statute of limitations
defense.

Doing so likely just forfeited all your client’s personal jurisdiction,
venue, and service objections.

Why a Rule 12(c) Motions for Judgment on the Pleadings?

For many practicing lawyers, motions for judgment on the pleadings
have long been like those fourth-cousins who live somewhere out

in the country eight states away—you might be familiar enough to
say hello, but you sure wouldn’t be able to keep the conversation

going for long. These motions have not been tools most practitioners
dust off all that often (or ever, for that matter). Even the legendary
professors Wright and Miller reinforce the point in their master-
work, dismissing Rule 12(c) motions as “little more than a relic of
the common law and code eras” with a usefulness that has long since
faded as Rule 12(b)(6) and Rule 56 practice evolved.>

This burial of Rule 12(c) is seeming more and more premature
these days. Rule 12(c) is having a revival of sorts, and for several
reasons. First, with some courts precluding the use of a pre-answer
Rule 12(b)(6) motion to press affirmative defenses, a post-answer
Rule 12(c) motion is often the most suitable vehicle for raising those
types of pleadings-based challenges.* Second, Rule 12(b)(6) motions
are reserved for those from whom a responsive pleading is required
(typically, defendants), whereas Rule 12(c) can be used by claim-
ants as well.* Third, when used by claimants to attack an opponent’s
defense, Rule 12(c) is more versatile than Rule 12(f) motions to
strike because it allows a substantive merits challenge to the defense,
something Rule 12(f) case law now increasingly forecloses.’ Fourth,
unlike Rule 12(b)(6) motions, which ordinarily are constrained to
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the tight, pre-answer time window, Rule 12(c) motions can be filed
any time after the pleadings have closed, so long as the filing is “early
enough not to delay trial.” Fifth, this timing liberality offers clear
practice advantages, as the clarity of an attorney’s view of the lawsuit
sharpens with greater familiarity, more strategic thinking, and
maturing case developments. Sixth, victory on a Rule 12(c) motion
ends with a “judgment,” not just a dismissal,” which could prove
more final and less vulnerable to a re-pleading cycle than Rule 12(b)
(6) might produce.?

For these reasons, Rule 12(c) motions now seem ascendant in the
arsenals of counsel for both federal plaintiffs and defendants. After
years sitting neglected in the armory, practitioners appear to have
rediscovered Rule 12(c)’s strategic place and unique value in federal
litigation. But along with Rule 12(c)’s long period of disuse has come
a lack of familiarity and a waning of that wisdom that follows from
experience. Not to worry, leading proceduralists counseled: the
“continued existence” of this artifact of a bygone age ought not to
“present any real difficulty for practitioners or judges.” Alas, that
surmise has not proven entirely accurate.

Avoiding a Waiver of Defenses—What We Think We Know

For many of us, the topic of Rule 12(b) defense waivers takes us
uncomfortably back to those overwhelming first-year-of-law-school
days. What practitioners learned, or at least think they remember
they learned, about Rule 12(b) defense waivers is often just this—
there are four waivable Rule 12(b) defenses and objections (personal
jurisdiction, venue, bad summons form, and bad service of process),
and to be preserved, those must be asserted in a pre-answer motion,
if one is filed, or if not, in that party’s answer.

Easy enough, and correct.” The Advisory Committee Notes
to Rule 12 confirm as much: “a defendant who makes a preanswer
motion under this rule” is “forbidden,” wrote the committee back
in 1966, “from making a further motion presenting any defense
or objection which was available to him at the time he made the
first motion and which he could have included, but did not in fact
include.”" The “salutary” purpose of this “required consolidation of
defenses and objections” is obvious—to avoid “piecemeal consider-
ation of a case.”"? The companion 1966 amendments to Rules 12(g)
and 12(h) had been intended to resolve a then-existing ambiguity in
the rules that had left the federal courts divided on how Rule 12(b)
defense waivers were supposed to work. The amended rule text,
wrote the 1966 committee, “eliminates the ambiguity and states that
certain specified defenses which were available to a party when he
made a preanswer motion, but which he omitted from the motion,
are waived.”"?

The as-clarified Rule 12(b) defense waivers process seemed
simple enough, as did the path of waiver-avoidance. To preserve
challenges to personal jurisdiction, venue, bad summons form, and
bad service of process, parties must include them in any pre-answer
motion they file or, if they file no such motion, plead them in their
answer. Failing to do so is a waiver. It’s all very straightforward.

So how is Rule 12(c) implicated in all of this? After all, a Rule
12(c) motion for judgment on the pleadings is not a “pre-answer”
motion. Indeed, its very availability hinges on an answer already
having been filed." It is the quintessential post-answer motion.
Consequently, the Rule 12(b) defense waivers process ought to be
irrelevant in the Rule 12(c) context. So long as a party has dutifully
preserved its waivable defenses and objections by pleading them in
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its answer, the filing of a Rule 12(c) post-answer motion for judgment
on the pleadings should pose no Rule 12(b) defense waiver risk.
Right?

Avoiding a Waiver of Defenses—What It Actually Is

As it turns out, the 1966 Advisory Committee Note is a bit misguid-
ing. Although the language of the amending committee’s 1966 note is
heavily anchored to “preanswer” motion filings, the language of the
rule the committee actually wrote is not so limited.

It is true that a party waives its personal jurisdiction, venue, bad
summons form, or bad service of process challenges by omitting
them from a pre-answer motion (if one is filed) or its answer (if one
is not). But waiver can come in another form as well. If a party makes
a post-answer Rule 12(c) motion but omits from it any of those same
four defenses and objections (if then available), the omitted defenses
and objections are waived just as readily.”* And that’s true even if
those defenses and objections were dutifully pleaded in the party’s
answer.'® That’s the Rule 12(c) land mine.

It’s a land mine not because the language of Rule 12 fails to sup-
port that reading. It does. It’s a land mine because getting there takes
some assembly work—and because that outcome confounds how
many practitioners think about Rule 12(b) defense waivers.

Assembling the Rule 12 Defense Waivers Process

The waiver consequence of a Rule 12 motion filing is set out in the
rule’s subpart (h); the complicating assembly comes from its internal
cross-references to subpart (g). Here’s how the journey works:

Step #1: A party waives any defenses and objections to personal
jurisdiction, venue, the summons, and service of process
it may then have if the party fails to make a Rule 12 mo-
tion asserting them or fails to include them in its answer
(or an as-of-right amendment to that answer)."”

Step #2: The failure-to-make-a-motion path becomes significant
for waiver purposes because any party who does make
amotion under Rule 12 is permitted, by the preceding
subpart (g), to join with that motion any other Rule 12
motion that party may then have.'

Step #3: That motion-combining right of subpart (g) contains
a proscription barring anyone from making a second
“motion under this rule” that would raise a defense or
objection “that was available to the party but omitted
from its earlier motion.””

Step #4: Then, the rule in subpart (h), referring back to the sec-
ond provision of subpart (g), announces that an omis-
sion of personal jurisdiction, venue, bad summons, or
bad service of process “in the circumstances described
in Rule 12(g)(2)” constitutes a waiver of that omitted
defense or objection.” The “circumstances described in
Rule 12(g)(2)” mean Step #3, above.

Admittedly, it produces a fairly indirect, circular path to explain-
ing a procedure of federal civil litigation. But it is there just the same.
It may take some untangling, but if you spend the time to work
through the assembly process, the meaning appears.



Confounding Our Expected Understanding

Yet that meaning tends to compete with practitioner expectations.
It’s just not the way we think about Rule 12. Rule 12 instructs us on
when to file a responsive pleading, allows us to raise certain defenses
and objections by motion before filing that responsive pleading (and
prescribes the mechanics for such motions), and confirms that such
early motions postpone the time for filing a responsive pleading,
were the motions to fail.! It also allows us to obtain the court’s help
in better understanding a pleading to which we must respond, and to
ask the court to strike portions of that pleading (in lieu of respond-
ing) when those portions are improper.?* All told, the whole focus of
Rule 12—other than Rule 12(c)—is pre-answer litigation obligations,
mechanics, and consequences.

Viewed from this perspective, a practitioner’s pre-answer impres-
sion of how the Rule 12(b) defense waivers work matches the pre-an-
swer focus that dominates Rule 12. Practitioners see in the rule what
they expect to see in the rule. That, in turn, leads to a simplified
appreciation of Rule 12(b) defense waivers: if you file a pre-answer
motion, it has to be comprehensive; you have to assert all at once
your preliminary, threshold objections.

This impression is correct, of course, but also incomplete. It
neglects the Rule 12(c) land mine. Why we continue to labor under
this incomplete understanding is easy to explain.

First, our pre-answer-only focus aligns with the Advisory Com-
mittee’s pre-answer observations about its 1966 amendments to
the waiver subpart, as recounted above. Thus, for more than a half
century, we’ve been conditioned to think about Rule 12(b) defense
waivers in a pre-answer environment. That understanding also com-
ported with sentiments expressed over the years by leading practice
specialists.”

Second, our pre-answer-only understanding of Rule 12(b) de-
fense waivers is reinforced by our experience with the motion-com-
bining right codified in Rule 12(g). The motion-combining right
teaches us that any motion made “under” Rule 12 may be “joined
with any other motion allowed by this rule.”* Well, that’s just not
true about Rule 12(c) motions for judgment on the pleadings. Rule
12(c) motions cannot be joined with Rule 12(b) motions to dismiss
(which “must be made before pleading if a responsive pleading is
allowed”),” or Rule 12(e) motions for a more definite statement
(which also “must be made before filing a responsive pleading”),*
or many Rule 12(f) motions to strike (which likewise must be made
“before responding to the pleading”).” To the contrary, Rule 12(c)
motions are only timely affer a responsive pleading is filed.”® This
plain unavailability of Rule 12(c) for motion-combining purpos-
es bolsters our impression of motion-combining as a pre-answer
function. So, even a careful practitioner could be forgiven for failing
to immediately call Rule 12(c) to mind when thinking through the
motion-combining right. And, because the motion-combining right
is integral in creating the Rule 12(c) land mine, the ensuing practi-
tioner confusion can follow quite naturally.

Third, into this mix must be folded the motion/answer option
preserved by Rule 12(b). Pre-answer motion practice on threshold
defenses is permitted, not required. A party may always properly
raise those threshold defenses and objections—for the first time—in
its answer, entirely omitting the filing of any pre-answer motion.”
Indeed, a party might have good and thoughtful reasons for electing
to do so. As hypothesized earlier, a party might believe it has a sound
basis to contest personal jurisdiction, venue, process, or service, yet

need more time to marshal affidavits and companion documents
essential to support those challenges. In that setting, a motion in
the pre-answer timeframe might just not be possible. And, thinking
those defenses to be well and safely “preserved” once pleaded in the
answer,™ a busy practitioner (who missed the Rule 12(b) defense
waivers assembly nuances described above) might actually feel quite
sanguine with the decision to simultaneously press a Rule 12(c)
motion aimed at addressing some merits issue that appears easily
resolved on the pleadings. After all, such a strategy would seem, on
a cursory glance, to comport snugly with a rules regime that already
allows—without risk or waiver—the pressing of threshold power
defenses (jurisdiction, venue, and service) at the very same time as a
merits-based failure to state a claim is pressed.*!

Thus, the practitioner’s misapprehension is explained. Still in-
complete, but understandable.

Practicing More Safely With Rule 12(c)

The waiving effect of a Rule 12(c) motion makes perfect sense. Its
logic is inescapable as a matter of reason and incontestable as a mat-
ter of policy. A party who, by motion, requests a court to enter a dis-
positive merits judgment in its favor is hard-pressed to deny that it is,
by that request, voluntarily submitting to the power of that tribunal
to rule. One court called this “constructive consent.” That’s apt. It
makes little sense to allow a party to ask a court to declare it a winner
and yet preserve for that party a fall-back argument that would deny
the court’s authority to declare anything at all.*

This logic squares with the Rule 12 defense-assertion regime.
While a court always possesses jurisdiction to decide whether it has
jurisdiction,* the notion of “hypothetical” or “assumed” jurisdiction
has been rejected—as least so far as pre-jurisdictional merits rulings
are concerned.” A court must have jurisdiction before it can exercise
it. This is why allowing parties to raise (and thus preserve) jurisdic-
tion defenses at the same time as they raise (and thus preserve) alter-
native merits arguments is prudent and efficient, and not inconsis-
tent with a companion rule that prohibits seriatim motions pressing
the court for sequential rulings on threshold power issues.* The
same efficiency concerns also justify precluding follow-on non-juris-
dictional venue, summons, and service challenges.”

When unpacked, it is also clear that the Rule 12 waiver syntax is
not limited to just pre-answer Rule 12 motions. As one court held:
“The problem with th[at] argument is its complete lack of textual
support. ... The drafters could have done that—inserted the words
‘pre-answer’ or ‘Rule 12(b)’—but did not.”*

The issue here is not with the fairness of this outcome, which
is obvious on calm reflection. The issue is that the route needed to
discern that outcome can be missed, and not unreasonably so. Tex-
tual assembly is needed to get there, and that process often collides
with baked-in assumptions we have about the Rule 12(b) defense
waiver risk and how it is triggered. The waiver rule even sometimes
confuses courts,” and that is hardly a surprise given oddities it can
occasionally produce.* It may also be that there is no better way to
express the procedures codified in Rules 12(g) and 12(h). The 1966
amendments and what prompted them show that the waiver rule is
just plain hard to write.

So there it is.

A land mine in Rule 12(c) is hiding in plain sight (well, maybe not
“plain” sight). It threatens to ambush those busy practitioners who,
while grinding through crowded workdays, find themselves dusting
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off Rule 12(c) for the first time. Even though Rule 12(c) is, by its very
definition, a post-answer motion, it nonetheless triggers the Rule
12(b) defense waiver process.

Take-Away: Parties waive defenses to personal jurisdiction,
venue, the form of summons, or service of process if: (#1) they omit
them from any pre-answer motion they file or, if they file no such
motion, omit them from their answer; or (#2) they omit them from
any motion for judgment on the pleadings they may file—regardless
of whether those defenses were preserved earlier in the answer. ©

William M. Janssen is a tenured professor of law at the
Charleston School of Law in Charleston, S.C. He
joined the faculty in 2006, after a lengthy litigation
practice and partnership at an AmLaw-200 law firm.
Janssen has written, published, and taught extensively
in the field of federal civil practice and procedure.

©2020 William M. Janssen. All rights reserved.
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*Boulger II, 917 F.3d at 477.

3See id. at 477-48 (holding that moving for judgment on the
pleadings showed that movant “sought to have the district court

use its power over the parties to reach a decision on the merits, and
required the court to expend significant efforts in doing so” which, in
turn, “created a reasonable expectation that [movant] would defend
the suits on the merits”).

*See United States v. United Mine Workers of Am., 330 U.S. 258, 292
n.57 (1947).
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36See Sinochem Int’l Co. v. Malaysia Int’l Shipping
Corp., 549 U.S. 422, 431 (2007) (federal courts
enjoy “leeway” to select among multiple asserted
threshold grounds (e.g., personal jurisdiction,
venue) for “denying audience to a case on the
merits”) (citations omitted).

¥See Fed. R. Civ. P. 12(h) advisory committee note
(1966) (“A party who by motion invites the court
to pass upon a threshold defense should bring
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its own terms,” an out-of-time service objection
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obviously not the intent of Rule 4(m)”).
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