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mechanics.'®’ The DOE did note, however, that different instructional techniques
and “program modules™ could allow a student to progress, even in curriculum
usually taught in hands-on settings, while in an alternative setting.'®® The DOE
declined to more specifically define the general curriculum in terms of honors
classes, electives, etc., saying that the determination of general curriculum was for
state and local school authorities and might vary.'® The change in the regulation
and the interpretive guidance in the analysis of comments may give some greater
level of comfort to school authorities about the shape of alternative program
offerings.

A child who is removed from classes because of an offense involving a
weapon or drugs logically should not have to be allowed to participate in after-
school activities or sports during the period of exclusion. Such an alternative
setting would generally not be “appropriate,” assuming that appropriateness allows
for consideration of the health and safety needs of other children as well as the
child being placed.'®

For children who are placed into an alternative educational setting by
order of a hearing officer based on their dangerousness to themselves or others, '
the hearing officer has the authority to order the child’s placement into an
“appropriate interim alternative educational setting” for a period of up to forty-five
days.' Although the hearing officer determines the setting, school personnel in
consultation with the child’s special education teacher will propose a setting for
the hearing officer to assess.'® The regulations obligate the school district to
provide services to the child to the same extent as for an IEP-determined
placement for a weapon or drug offense.'®

In most cases, school officials have a ten day period in which to
determine the alternative setting and service plan. The DOE reads the regulations
to allow officials to take the temporary unilateral action of removal for up to ten
days and then take action to remove the child for a longer period under one of the
provisions authorizing such a change.'®® Thus, for example, if a child is being

187. See 34 C.F.R. § 300.522(b)(1); Analysis, supra note 11, 64 Fed. Reg. at
12,622-23.

188. - Analysis, supra note 11, 64 Fed. Reg. at 12,622-23.

189. Seeid. at 12,622,

190. See, e.g., 34 CF.R. § 300.520(a)(2) (requiring change to an “appropriate
interim alternative educational setting™); 34 C.F.R. pt. 300, app. A at 115 (1999) (stating
that placement in which child’s behavior impairs the learning of others is not
“appropriate™).

191. See supra Part 11LA.3.

192, 20 U.S.C. § 1415(k)(2) (Supp. I11 1997); 34 C.F.R. § 300.521.

193, See 34 C.F.R. § 300.521(d). ’

194, See 34 CF.R. § 300.121(d)(2)(ii). The regulation imposes on states the
obligation to provide services to children in hearing officer-ordered interim placements
“consistent with § 300.522,” which contains the standard for services in interim alternative
placements for either a weapon or drug offense, or a hearing officer-determined placement.

195. See Analysis, supra note 11, 64 Fed. Reg. at 12,620. During this ten day or
less period, either no services will be required (if the child has not already been out of
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removed for a weapon or drug offense, school officials can suspend the child for
ten days and then convene the IEP team to decide upon a forty-five day alternative
setting and service plan.

The overall regulatory approach thus takes a middle ground in assigning
the responsibility for determination of settings and services for disciplined
children. For most brief removals from school, no services need be provided. For a
short suspension or when an alternative placement for dangerousness is in order,
school personnel, with input from the special education teacher, can determine
services quickly without a formal IEP process. In the case of removal for
dangerousness, the proposed setting must be presented to a hearing officer for
expedited action. When the child is removed for weapon or drug offenses, or is
suspended or excluded for misconduct unrelated to the disability, the IEP team
determines the setting and service plan. For children whose disability-related
behavior warrants a review of their plan and placement, the general IEP process
governs the child’s change of placement and service plan.

b. Impact on School Systems

School systems must plan, in light of the IDEA mandates, for the manner
in which educational services will be delivered to students whose conduct requires
their removal from school. These decisions undoubtedly will have an economic
impact upon school districts, although how great an impact is harder to predict.

The Department of Education’s analysis of the benefits and costs of the
IDEA amendments on discipline points out that only two circuit courts of appeal
disagreed with the DOE’s interpretation of the pre-amendment IDEA requiring
services to all suspended or expelled students with disabilities.'*® School systems
in most states, therefore, have already determined how they will provide
alternative educational services to those students and have some sense of the cost
of such services. The DOE acknowledged that the cost of providing alternative
services likely would be more than the average daily cost of serving children with
disabilities due to the loss of economies of scale in serving children in alternative
settings.'”’

The Department of Education estimated that six million children with
disabilities would be served in the public school system in the 1998-99 school
year, around twelve percent of the total public elementary and secondary school

school for more than ten days in the year), or such limited services as the school personnel
and special education teacher decide are necessary for that period of time will be required.
See id.

196. See Cost-Benefit Summary, supra note 23, 64 Fed. Reg. at 12,659, These
were the Fourth and Seventh Circuits. See Doe v. Board of Educ., 115 F.3d 1273, 1279 (7th
Cir.), cert. denied, 118 S. Ct. 564 (1997); Virginia Dep’t of Educ. v. Riley, 106 F.3d 559,
561 (4th Cir. 1997).

197. See Cost-Benefit Summary, supra note 23, 64 Fed. Reg. at 12,658-59. The
cost of serving a child with disabilities was estimated at $75 per day. See id.
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population of forty-seven million children.'”® Of that six million, 300,000 would
be suspended for at least one day, but probably no more than 45,000 for more than
ten days in a school year.' Out of that 45,000, the group facing a long
consecutive suspension requiring the most services is far smaller. An estimated
15,000 children nationwide were expected to be suspended at least once for more
than ten consecutive days.*®

Many school systems have created alternative programs that may reduce
or largely eliminate the need to use long-term suspension or expulsions for
significant numbers of students.?! Others have adopted different approaches and
strategies to discipline that have proved successful.?? To the extent that a school
district can offer students an alternative educational setting in lieu of, rather than
as a consequence of, suspension or expulsion, the district can both avoid the cost
of individualized educational services and reach students who may be heading for
trouble before they are in trouble.

198. These figures were based on extrapolated data from the Office of Civil
Rights as of 1992, and from a few selected states. See Cost-Benefit Summary, supra note
23, 64 Fed. Reg. at 12,660-61.

199. See id,

200. See id.

201. For descriptions of Model Programs identified as either demonstrating or
promising to reduce violent behavior in schools, see United States Departments of
Education and Justice, Annual Report on School Safety ch. 3 (1998) (visited June 3, 1999)
<http://www.ed.gov/pubs/AnnSchoolRept98/>.

As an illustration, one school system runs an alternative school for secondary students,
the Uptown School, serving fifty to sixty students who have difficulty with the structure of
high school. Within the high school building is a full day program known as the Academy
for students seen as at risk for dropping out due to academic adjustment to the high school,
and “School Within a School,” a program for students whose ability is not reflected by their
achievement, offering more independent and creative opportunities to those students.
During the 1998-99 school year the system piloted a “re-entry” school for children on the
verge of exclusion for disciplinary reasons, offering a nine week, half-day curriculum to
help them make better decisions and resolve anger peacefully. Interview with Lee Haight,
Director of Special Programs, Ron Jared, Assistant Superintendent of Schools, and Deborah
Wiltson, Director of Special Education, Fayetteville, Arkansas Public Schools, in
Fayetteville, Ark. (June 1, 1999).

202, During the congressional debate on IDEA, Senator Harkin cited as an
example changes made by a new principal at a middle school in Sioux City, South Dakota.
See 143 CONG. REC. S4354-02, S4362 (daily ed. May 13, 1997) (statement of Sen. Harkin).
In the year before the principal arrived, there were 692 suspensions, 220 of children with
disabilities, an absenteeism rate of 25%, and 267 referrals to juvenile authorities. The new
principal shifted the philosophy of discipline from one of punishment to one that used
discipline as a teaching tool, and involved children and their parents in the process. A year
later, the number of suspensions dropped to 156, none of students with disabilities, the
attendance rate climbed to 98.5%, and only three juvenile court referrals were made. See id.
See also Summary, supra note 11, 64 Fed. Reg. at 12,415.
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c. Educational Policy and Double Standards

Faced with the choice of excluding children with disabilities from the
educational system for misbehavior or of maintaining an educational presence in
their lives, Congress has spoken. The decision to continue educating our disabled
and troubled youth rests on sound policy reasons.””® Children who drop out of the
educational system face bleak futures.** Children who misbehave in school today
may become adult offenders tomorrow.2”* Society not only loses the contributions
of educated citizens, it pays socially and economically, through the costs of its law
enforcement apparatus, its prison system, and through injuries suffered by victims
of crime, for the consequences of these lost students.?® Placed in this perspective,
the cost of continuing educational services can be justified in both human and
monetary terms.

The IDEA in theory creates a “double standard” by requiring alternative
educational services only for disabled students. School systems are not generally
prohibited, however, from providing educational services to non-disabled children
under long-term suspension or expulsion, and many states have already chosen to
support the development of alternative education programs.2”? Similar arguments

203. “Research tells us that suspension and expulsion are ineffective in changing
the behavior of students in special education. When students with disabilities are suspended
or expelled and their education is disrupted, they are likely to fall farther behind, become
more frustrated, and drop out of school altogether.” 143 CongG. REc. S4311-02, 54319
(daily ed. May 12, 1997) (statement of Sen. Kennedy).

204. Dropouts are three times more likely to be unemployed than high school
graduates. Nearly half of the heads of households on welfare did not finish high school. See
143 ConG. Rec. S4311-02, S4319 (daily ed. May 12, 1997) (statement of Sen. Kennedy).
See also NATIONAL CENTER FOR EDUCATION STATISTICS, U.S. DEPARTMENT OF EDUCATION,
DROPOUT RATES IN THE UNITED STATES 1 (1999) (dropouts more likely to be unemployed
and on public assistance than high school graduates).

About 60% of the 1996-97 dropouts were in the labor force (those employed or
locking for work). Of those, 25% were unemployed. In contrast, 81% of 1997 high schoeol
graduates were in the labor force, of whom only 17% were unemployed. See NATIONAL
CENTER FOR EDUCATION STATISTICS, U.S. DEPARTMENT OF EDUCATION, DIGEST OF
EDUCATION STATISTICS 428 (1998 ed.).

205. Half of the prison population did not finish high school. See 143 ConG. REC.
S54311-02, S4319 (daily ed. May 12, 1997) (statement of Sen. Kennedy). Dropouts
comprise a disproportionate percentage of the nation’s prison and death row inmates. See
NATIONAL CENTER FOR EDUCATION STATISTICS, U.S. DEPARTMENT OF EDUCATION, DROPOUT
RATES IN THE UNITED STATES 1 (1999).

206. Senator Harkin estimated the savings from reduced institutionalization of
children and youth with disabilities since the enactment of the IDEA’s predecessor
legislation in 1974 as $5.46 billion per year, not including the costs saved in welfare, social
services, and other costs for those who now live independently, work, and pay taxes. See
143 Cona. Rec. $4295-03, S4309 (daily ed. May 12, 1997) (statement of Sen. Harkin).

207. Jurisdictions which require provision of educational services to at least some
suspended or expelled children include California, Colorado, the District of Columbia,
Louisiana, Minnesota, Missouri, Nebraska, Texas, Virginia, and West Virginia. See W. VA,
Const. art. XII, § 1, construed in Cathe A. v. Dodding County Bd. of Educ., 490 S.E.2d
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to those reflected in the IDEA’s provisions for continued educational services to
children with disabilities can be made for maintaining a connection through
education with non-disabled youth who misbehave in school,**®

Some “economies of scale” could be recaptured by a policy decision to
continue serving all students educationally during times of disciplinary removal
from the regular classroom. Such alternative programs are in place in many school
systems.?® So long as such programs do not become a method for the permanent
exclusion of children with disabilities, they offer routes for a school system to
fulfill its IDEA obligations without excessive cost.2!

4. Referral to Law Enforcement Authorities

The IDEA amendments make it clear that school authorities may report a
crime committed by a child with a disability to appropriate authorities, who are
free to act in accordance with their duties under federal and state law.2!! The
statute directs the referring agency to ensure that copies of the child’s special
education and disciplinary records are sent to the authorities to whom the report is
being made?? The provision is qualified by the implementing regulation
permitting transmission of records “only to the extent that the transmission is
permitted by the Family Educational Rights and Privacy Act.”** The DOE

340 (W. Va. 1997); CAL. Epuc. CopE § 48915 (West Supp. 2000); CoLo. REv. STAT. ANN.
§ 22-33-203 (West Supp. 1998); D.C. CODE ANN. § 31-453 (1998); LA. REV. STAT. ANN.
§ 17:416.2 (West Supp. 1997); MINN. STAT. ANN. §§ 121A.41-46 (West Supp. 1999);
NEB. REV. STAT. § 79-266 (1996); TEX. EDUC. CODE ANN. § 37.011 (West 1997); Va.
CODE ANN. §§ 22.1-209.1:2, 209.1:6 (Michie 1997 & Supp. 1999).

208. See supra notes 204205 and accompanying text. See also Bryant, supra
note 9, at 551-55 nn.348-77 for more data on the relationship of suspensions and
expulsions to drop-out rates, and of drop-out rates to adverse social consequences.

200. See supra notes 205-207 and accompanying text. In Massachusetts, the
percentage of excluded students receiving alternative education increased to 62.9% in the
year 1996-97. See Massachusetts Dep’t of Educ., Student Exclusions in Massachusetts
Public Schools 1996-97 tbl. 1 (visited June 2, 1999) <http://www.doe.mass.edu/
doedata/exclu98rpt.html>.

210. At least one commentator has argued that school systems will find
maintaining a double standard of providing services to some, but not all, suspended and
expelled children unworkable, and that they should eliminate suspension and expulsion in
favor of such alternative settings for disciplined children with and without disabilities. See
Bryant, supra note 9, at 553-55.

211. See 20 U.S.C. § 1415(k)}9) (Supp. IlI 1997). This provision came in direct
response to a decision by the Sixth Circuit holding that the filing by a school district of a
juvenile court petition against a disabled student was a change in placement requiring an
IEP process. Morgan v. Chris L., 25 Indiv. with Disabilities Educ. L. Rep. 227, 230 (6th
Cir. Jan. 21, 1997). .

212, See 20 U.S.C. § 1415(K)(9).

213. 34 C.F.R. § 300.529(b)(2) (1999). See also 20 U.S.C. § 1232g (1994)
(“FERPA"). The DOE reads the statute as overriding prior restrictions imposed under the
IDEA on such transmission, but not as superseding FERPA’s provisions. See Analysis,
supranote 11, 64 Fed. Reg. at 12,631-32.
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explains the qualification as required to avoid an arguable violation of the equal
protection rights of children with disabilities “to be protected against certain
involuntary disclosures to authorities of their confidential educational records to
the same extent as their nondisabled peers.”*'

Even while in juvenile facilities or adult prisons, children with disabilities
are entitled, with certain exceptions, to educational services under IDEA.?'* To this
extent, depending upon state law and the location of the facility, school district
obligations to these children may continue.

C. Resolution of Disputes and the Stay Put Provisions

A parent who is unable to resolve a dispute with local school authorities
over a disciplinary decision has the right to file a complaint seeking a due process
hearing, just as the parent can challenge any significant determination regarding
placement or services for a child with disabilities.?'® Filing a complaint triggers an
array of rights and a hearing process culminating in the right to appeal to the
United States district court.?”

The amended due process provisions make a number of significant
modifications to the scheme. First, the current scheme places additional
obligations upon parents and their attorneys who invoke the due process
procedures. Parents must give written notice to school authorities factually stating
the particular problem and proposing a resolution.?'® At least five business days
before the hearing, parents and school districts must exchange any evaluations and

214. Analysis, supra note 11, 64 Fed. Reg. at 12,631. FERPA allows disclosure of
such records without consent, infer alia, in compliance with certain federal grand jury or
other law enforcement subpoenas, in emergencies where the information is necessary to
protect the health or safety of the student or others, and under state juvenile statutes that
properly address sharing and nendisclosure of records. See id. (discussing FERPA
provisions and regulations); 20 U.S.C. § 1232g; 34 CF.R. § 99.31-.38 (1999).

215. See 20 U.S.C. §§ 1412(a)(1) (Supp. III 1997) (exempting from IDEA right
to educational services 18-21 year olds in adult prisons who were not previously identified
as having a disability or on an IEP), 1414(d)(6) (Supp. III 1997) (allowing modification of
IEP requirements for bona fide security or compelling penological interest).

216. The general due process provisions of the IDEA require that parents of a
child have an “opportunity to present complaints with respect to any matter relating to the
identification, evaluation, or educational placement of a child, or the provision of a free
appropriate public education to such child.” 20 U.S.C. § 1415(b)(6). With particular
reference to discipline, the IDEA gives a parent a right to a hearing upon request “if the
child’s parent disagrees with a determination that the child’s behavior was not a
manifestation of the child’s disability or with any decision regarding placement.” 20 U.S.C.
§ 1415(k)(6). See aiso 34 C.F.R. §§ 300.507 (general due process hearings), .525
(disciplinary actions).

217. See 20 US.C. § 1415(I)(2); 34 C.F.R. § 300.512. See supra text
accompanying notes 2036 for an overview of the dispute resolution scheme.

218. " See 20 U.S.C. § 1415(b)(7); 34 C.F.R. § 300.507(c). The school district is
responsible for developing a model form for parents to use in supplying this required
information. See 20 U.S.C. § 1415(b)(7); 34 C.F.R. § 300.507(c).
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recommendations they intend to use at the hearing, or face exclusion of the
evidence upon the other’s objection.?’” Second, the scheme provides for expedited
hearings on any placement decision related to misconduct at the request of a
parent.?® An expedited hearing must result in a hearing decision within forty-five

days of the receipt of the request.?!

Third, the stay put provisions have been modified. The IDEA’s generally
applicable stay put provision requires that unless the parents agree with the school
authorities (or the state agency at the hearing level) to a different placement, the
child “shall remain in the then-current...placement” during the pendency of “any
proceedings pursuant to this section.”?? Under the amendments, a parent’s request
for a due process hearing does not trigger the return to a previous placement of a
child who is determined to be dangerous to himself or others, or who has violated
the weapon or drugs provisions.”® The child “must remain in the interim
alternative educational placement” until either the hearing officer’s decision or the
expiration of forty-five days, whichever is sooner.?** If the hearing decision has
not been rendered at the end of the forty-five day period, the previous placement
becomes the child’s stay put placement unless the school district takes further
action.

219. See 20 U.S.C. § 1415(f); 34 C.F.R. § 300.508(b). This pre-hearing discovery
provision parallels similar disclosure requirements relating to experts’ reports in civil
litigation. See FED. R. CIv. P. 26.

220. See 20 U.S.C. § 1415(k)(6)(ii); 34 C.F.R. § 300.525(a)(2).

221, See 34 C.F.R. § 300.528. This is a short timeline for an administrative
agency to schedule a hearing, hold it, and issue a decision. Typically, such requirements for
agency hearings and decisions are met in most, but not all, cases. In some number of cases,
the complexity of the matter, or the availability of witnesses, experts, parties or attorneys
delays the process.

Delays from exceeding the time limits for decisions, or other procedural flaws which
do not deprive the student of educational opportunity or foreclose the parent’s opportunity
to participate in the IEP formulation process, are not grounds for invalidation of the
decision. See Heather S. v. Wisconsin, 125 F.3d 1045, 1059 (7th Cir. 1997) (finding that
decision exceeded time limits but did not deprive student of FAPE); Amann v. Stow Sch.
Sys., 982 F.2d 644, 653 (Ist Cir. 1992) (stating that untimely decision caused no
remediable harm); W.G. v. Board of Trustees, 960 F.2d 1479, 1484 (Sth Cir. 1992); Roland
M. v. Concord Sch, Comm., 910 F.2d 983, 994-95 (1st Cir. 1990).

222, 20 U.S.C. § 1415(). Accord 34 C.F.R. § 300.514. The regulations clarify
that once the state agency has made a determination of an appropriate placement, if the
parents agree with that determination, that placement becomes the “then-current placement”
which the school authorities must implement pending further review. 34 C.F.R.
§ 300.514(c). This had been an issue in some court proceedings, although most courts gave
the provision the regulatory interpretation that gave the agency decision effect and provided
the child with the presumptively appropriate educational placement as soon as possible.
See, e.g., School Comm. v. Department of Educ., 471 U.S. 359, 371 (1985); Susquenita
Sch. Dist. v. Raelee S., 96 F.3d 78, 84 (3d Cir. 1996); Clovis Unified Sch. Dist. v. Office of
Admin, Hearings, 903 F-2d 635, 641 (9th Cir. 1990); Analysis, supra note 11, 64 Fed. Reg.
at 12,615 (citing cases).

223. 20 U.S.C. § 1415(k)(7); 34 C.F.R. § 300.526(a).

224, 20 U.S.C. § 1415(k)(7); 34 C.F.R. § 300.526(a).
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Last, a school district can request an expedited hearing if school
personnel think that it is dangerous to maintain the child in the stay put placement.
The district must meet the standards for an alternative placement based on
dangerousness® and can obtain a forty-five day order authorizing a different
placement.”® The order may be repeated during the pendency of the due process
proceedings for additional forty-five day periods.?

For all other disputes, including those challenging a determination that
misconduct was unrelated to a child’s disability, the general stay put provision
applies, 1.e., the child must be maintained in the placement prior to the disciplinary
removal, unless the parents agree otherwise.?®

The new statutory scheme’s narrow exceptions to the stay put provisions
fall short in protecting the rights of other children whose educational environment
is affected by misbehavior severe enough to warrant removal of a child from
school.® First, the stay put provision allows the return to school of a child
expelled for misconduct which the IEP team determines the child could understand
and control and for which non-disabled children are removed.”° Not only does this
affect others in the school, it undermines the disciplinary sanction’s purpose of
letting a child know that his conduct carries consequences. Second, a parent’s
request for a hearing can return a child to the classroom who cannot otherwise
confrol his or her behavior and who may be highly disruptive, but not
“dangerous.”?' This child’s “then-current placement” appears not to be beneficial
for the child or others in the class. Continuing this child in a placement which
most of the IEP team concludes has become inappropriate is of dubious
educational benefit.

225. See supra Part 1ILA.3.

226. See 20 U.S.C. § 1415(k)(7)(C); 34 C.F.R. § 300.526(c). In addition to the
showing of likelihood of injury, the hearing officer must consider the appropriateness of the
child’s current placement, whether the school district has “made reasonable efforts to
minimize...risk,” 20 U.S.C. § 1415(k)(2)(C), within that placement through supplementary
aids and services, and must find the interim alternative placement to be one that allows the
child to continue to receive services under the IEP and to “participate in the general
curriculum, although in another setting,” 20 U.S.C. § 1415(k)(3)(B)(i). This last phrase has
been interpreted by the regulations not to require full access to all parts of a school’s
program. See 34 C.F.R. §§ 300.521, .522. See aiso 20 U.S.C. § 1415(k)(2), (3); supra Part
HI.B.3.

227, See 34 C.F.R. § 300.526(c)(4).

228. See 20 U.S.C. § 1415(k)(7); 34 C.F.R. §§ 200.514, .524(c) (challenges to
manifestation determinations).

229. These other children may include both children without disabilities in a
regular classroom in which the child is currently placed, and other children with disabilities
placed in the regular classroom or in more specialized placements, such as the program for
developmentally disabled children which one of the plaintiffs in Honig had been attending.
See Honig v. Doe, 484 U.S. 305, 312 (1988). See also sources cited supra note 85 for
legislative history of the IDEA amendments regarding the determination not to allow
unilateral changes for disruptive conduct.

230. See 20 U.S.C. § 1415(k)(7); 34 C.F.R. §§ 200.514, .524(c).

231. See 20 U.S.C. § 1415(j).
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The DOE’s commentary responds to such concerns by stressing the
limited application of these provisions to situations where parents and school
districts do not agree on where the child should be placed pending the resolution
of disputes.”? Certainly one would hope and expect that most parents, confronted
with serious misbehavior, or with a placement that was not working for the child,
would cooperate with school personnel in seeking an alternative setting in which
the child could learn. Some recourse, however, should exist for school authorities
if there is no agreement.

One step requiring no alteration in the statutory scheme would make an
expedited hearing available at the request of a school district when the district
believes the child will be disruptive to others’ ability to learn if returned to the stay
put placement.” If the hearing officer determines that the child’s prior placement
is not “appropriate” because of the child’s inability to function in that setting, a
new placement can be ordered. Or, if the hearing officer agrees that the child’s
misconduct is unrelated to the child’s disability, the decision will validate the
removal ?*

Another alternative arguably not foreclosed by either Honig®® or the
present statutory scheme is resort to the judicial system. Under the general
equitable power recognized in Honig,”’ school authorities could request interim
equitable relief on the grounds that the child’s conduct is seriously disruptive of
others’ education. Although Honig spoke in terms of danger to the child or others,
it did not foreclose the presentation of other grounds justifying equitable relief.
Honig instead took pains to stress that its approach of reserving power in the
judiciary would not leave school districts powerless.® Opening such routes for

232. See Summary, supra note 11, 64 Fed. Reg. at 12,414-15; Analysis, supra
note 11, 64 Fed. Reg. at 12,627.

233, Although the statutory scheme does not require an expedited hearing for this
reason, it nowhere prohibits the state agency from granting one.

234, See Parent v. Osceola County Sch. Bd., 59 F. Supp. 2d 1243, 1249 (M.D.
Fla. 1999) (finding that alternative school was least restrictive environment because
student’s inability to control his behavior made it impossible for him to obtain comparable
educational benefits at high school).

235. Such a determination would be subject to judicial review and the invocation
of the stay put provisions during a civil action. Given the direction to judicial authorities to
give due weight to state and local judgments on educational matters, and the general
climate of concern for school safety and discipline, a parent would need strong evidence to
successfully chailenge such a decision judicially. Parents who pursue appeals strictly to
defer disciplinary action could face sanctions for pursuing such a claim frivolously. See
FED. R. Civ. P. 11, 65. At a minimum, the unsuccessful appealing party would be denied
attorneys’ fees.

236. Honig v. Doe, 484 U.S. 305 (1988).

237. Id at 327.

238. Indeed, the Court read the provisions of the statute, which restrained school
officials from acting, as not operating to limit the equitable powers of the district courts, in
appropriate cases, to enjoin attendance in school by a dangerous child. See Honig, 484 U.S.
at 327. The same argument could be applied to a seriously disruptive child.
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relief avoids torturing the meaning of the statutory term “injury” in the definition
of dangerousness, yet would not leave school authorities without any ability to
remove a disruptive child during the course of administrative and judicial review.

D. Unidentified Students

The IDEA now statutorily incorporates the standards set out in the
Rodiriecus L**° decision and holds school districts to compliance with IDEA
disciplinary procedures only when the district knew or should have known that the
child has a disability.*® If a parent requests an evaluation after a disciplinary
action is taken, the school district must conduct it expeditiously.®*' If the
evaluation shows a disability, then the IDEA’s other provisions relating to
discipline kick in, But during the time for evaluation and any ensuing dispute
resolution process, the stay put placement is that determined by school
authorities.?*? This change to the stay put definitions avoids abuse of the dispute
resolution process by parents in situations where the facts suggest a belated or
" suspect claim of disability is being made in response to the disciplinary action.

A school district is deemed to know of a disability if: (1) the parent had
expressed concern in writing to school personnel about whether the child was
disabled;?® (2) the child’s behavior or performance demonstrates the need for

services;** (3) there is a pending request for evaluation;* or (4) a teacher or

At least one court entertained the idea that upon a proper showing, a school district
could seck injunctive relief based upon the claim that a student’s presence would cause the
educational program of the school to be disrupted and undermine the ability of the staff to
maintain order and discipline. See School Dist. v. Stephan M., Civ. No. 97-1154, 1997 WL
89113, at *3 (E.D. Pa. Feb. 27, 1997). Part of such a showing would be that the district had
pursued ameliorative measures. See id. But see Clinton County R-IIl Sch. Dist. v. C.LK.,
896 F. Supp. 948, 948 (W.D. Mo. 1995) (reading Honig to mean that “no matter how
disruptive or offensive the behavior of the child may be, and regardless of the effect of
misbehavior on the school staff and the student body, there can be no change in placement
until completion of administrative review, absent the substantial likelihood of injury”). This -
latter reading is not compelled by Honig’s holding.

Congress did not resolve how to treat disruption; it lacked a consensus that would
allow it to comfortably proceed. See supra note 85 and accompanying text. So no negative
inference should be drawn from its failure to legislatively address this issue.

239. Rodiriecus L. v. Waukegan Sch. Dist. No. 60, 90 F.3d 249 (7th Cir. 1996).
See also supra text accompanying notes 61-63. The standards were themselves based on a
non-regulatory administrative memorandum. The present standards are published in
regulatory form. See 34 C.F.R. § 300.527 (1999).

240. See 20 U.S.C. § 1415(K)(8) (Supp. III 1997); 34 C.F.R. § 300.527.

241, See 20 U.S.C. § 1415(k)(8)(C)(ii); 34 C.F.R. § 300.527(d)(2)(i).

242, See 20 U.S.C. § 1415(k)(8); 34 C.F.R. § 300.527.

243, See 20 U.S.C. § 1415(k)(8)(B)(i); 34 CF.R. § 300.527(b)(1). This
requirement of a writing is dispensed with if the parent is illiterate, or himself has a
disability preventing his compliance with this provision. See 20 U.S.C. § 1415(k)(8)(B)(i);
34 C.F.R. § 300.527(b)(1). '

244. See 20 U.S.C. § 1415(k)(8)(B)(ii); 34 C.F.R. § 300.527(b)(2).

245. See 20 U.S.C. § 1415(k)(8)(B)(iii); 34 C.F.R. § 300.527(b)(3).
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school official has “expressed concern about the behavior...of the child” to other
school personnel.?* The tests of a previous writing or a request for evaluation are
relatively objective and bright-line in application. A prior writing or evaluation
request which resulted in a determination not to evaluate or a determination of no
disability does not trigger constructive knowledge.”*’ The other standards for
imputing constructive knowledge of a child’s disability are not particularly
precise.

The provision that a school district is on notice of a possible disability if
“the behavior or performance of the child demonstrates the need for such
services”?*® generated much comment upon enactment and when circulated as a
proposed regulation.?”® In response, the DOE adopted a final regulation which
refers back to the specific definition of a disability, and thus to both the categorical
descriptions of a variety of named disabilities, from autism to visual impairment,
and to the requirement that these disabilities create a need for special educational
services.”* In doing so, the DOE commented:

[T)he behavior or performance of the child sufficient to meet this
standard should be tied to characteristics associated with one of the
disability categories identified in the definition of child with a
disability in order to remove unnecessary uncertainty about the
type, severity, or degree of behavior or performance iniended.?!

This standard still leaves open the potential for arguing school district knowledge
in a broad range of situations. After the fact, it is far easier to look at a child’s
history as presenting warnings or signals of a disability. Hearing officers and
courts need to avoid the temptation to engage in twenty-twenty hindsight when
considering claims based on this provision.2

246. See 20 U.S.C. § 1415(k)(8)(B)(iv); 34 C.F.R. § 300.527(b)(4).

247. See 34 C.F.R. § 300.527(c). This gloss is a regulatory interpretation which
seems to make eminent sense.

248. 20 U.S.C. § 1415(k)(8)(B)(ii). .

249. For a detailed analysis of this aspect of the IDEA, see McKinney, supra note
9. See also Bryant, supra note 9, at 535-38; Mead, supra note 29, at 526. For comments on
the proposed regulation, see Analysis, supra note 11, 64 Fed. Reg. at 12,628-29; Groeschel,
supranote 5, at 1127-31.

250. See 34 CF.R. §§ 300.527(b)(2), .7-

251. Analysis, supra note 11, 64 Fed. Reg. at 12,628. Participating states must
commit to identifying, locating, and evaluating all children with disabilities residing in the
state, including those attending private schools. This responsibility is referred to as “child
find.” See 20 U.S.C. § 1412(a)(3) (Supp. III 1997). The DOE stressed that limiting the
standard to documented, observed performance or behavior in the child’s record could be
inconsistent with child find obligations. See Analysis, supra note 11, 64 Fed. Reg. at
12,628.

252. The few cases implicating this aspect of the IDEA suggest they will not do
s0. See Rodiriecus L. v. Waukegan Sch. Dist. No. 60, 90 F.3d 249, 25355 (7th Cir. 1996)
(finding that history of robbery and other disruptive behavior did not give school district
notice of a disability); Doe v. Board of Educ., 149 F.3d 1182, No. 96-4008, 1998 WL
344061, at *5-7 (6th Cir. May 27, 1998) (unpublished table decision) (finding no IDEA
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The last situation in which notice will be found is when the child’s
teacher or other local school personnel have “expressed concern about the
behavior or performance of the child” to the special education director or “other
personnel of the agency.”” Read literally, this statutory language could be
satisfied by a passing discussion in the lunch room between two teachers. The
adopted regulation narrows this to a more rational interpretation—the expression
of concern must be made officially to someone with child find or special education
referral responsibilities. >

The final regulations, then, address the constructive knowledge
provisions in helpful ways. Although the statutory definitions are not without
potential for broad application, the agency’s final regulations better accomplish
Congress’ purposes—preventing circumvention of discipline through recently
manufactured claims of disability, but requiring evaluation and action in bona fide
cases of a disability.

IV. MAKING DISCIPLINARY DECISIONS—THE ABCs

Although the IDEA and the regulations implementing it are complex, and
now reflect twenty years of judicial decisions, administrative interpretations, and
statutory developments, the disciplinary provisions in any particular case can be
summarized into a series of questions and consequences. After offering such a
summary, the discussion returns to review the cases of Andrea, Ben, and Carl,

A. An Action Plan for Discipline Under the IDEA™*
Step 1. Is This a “Child with a Disability"?*¢
If yes, continue to Step 2.
If no, does the school have prior knowledge of a disability?

The school may have prior knowledge from a parent’s written concern,
the student’s behavior or performance, a request for an evaluation, or school

violation by expulsion of child who brought toy gun to school where behavioral problems
had begun recently after child’s mother was in serious accident).

253. 20 U.S.C. § 1415(k)(8)(B)(iv).

254. See 34 CF.R. § 300.527(b)(4). See also Analysis, supra note 11, 64 Fed.
Reg. at 12,629 (“Public agencies should not be held to have a basis for knowledge that a
child was a child with a disability merely because the child’s teacher had expressed concern
about the child’s behavior or performance that was unrelated to whether the chiid had a
disability.”).

255. The authority for each of the following steps has been discussed and cited
above. Footnotes in this Part refer the reader to the section(s) of the Article containing a
fuller discussion of the particular provision.

256. A “child with a disability” means a child who has been evaluated as having
one of a list of specified disabilities which cause the child to need special education and
related services. See 20 U.S.C. § 1401(3)(A), (B) (Supp. III 1997); 34 C.F.R. § 300.7
(1999).
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personnel’s expressions of concern.?”” However, if the child has been evaluated as
not having a disability, or a decision was made not to evaluate, these facts are not
viewed as creating prior knowledge.

If no, is the parent requesting an evaluation? If so, conduct an éxpedited
evaluation, with the child remaining in school-authority determined placement.>®
If the evaluation shows a child with a disability, continue to Step 2.

Step 2. Is Removal the Appropriate Disciplinary Action?

Steps such as study carrels, time outs, privilege restrictions, and in-school
suspensions may be used, if not contrary to the child’s IEP.2*

Step 3. Is the Disciplinary Action a Removal of Less than Ten Days?

If the action is a removal of less than ten days, and the child has not been
removed from school for more than ten days cumulatively in the school year,
school authorities may remove the child without providing services.?®

If the removal is for less than ten days, but the student will have been
removed from school for a cumulative total of ten school days in the year, school
authorities and the special education teacher decide on the services to be provided
during the removal.?®! In addition, the IEP team should prepare a behavioral plan
(Step 6).%%

If the removal is less than ten days, but the child was previously removed
for more than ten days and has a behavioral plan, IEP team members should
review it (no meeting required).?®®

A removal of less than ten days is not considered a change in placement
unless it is part of a pattern of suspensions which cumulatively exceed ten days in
a school year and amount to a change in placement.?*

If the action is removal for more than ten days, it is considered a change

in placement.?*

Step 4. Is the Conduct a Weapon or Drug Offense?

IIf so, school authorities may place the child in an interim alternative
placement, determined by the IEP team, for up to forty-five days.?* School

257. See supra Part 111D, notes 239-254 and accompanying text.

258. See supra Part [IL.D, notes 239-254 and accompanying text.

259. See supra Part IILA, notes 68-71 and accompanying text.

260. See supra Part IILA.1;, notes 72-79 supra Part 1IL.B.3, notes 169-173 and
accompanying text.

261. See supra Part I11.B.3, notes 169—181 and accompanying text.

262. See supra Part I11.B.2, notes 150-159 and accompanying text.

263. See supra notes 157-158 and accompanying text.

264. See supra Part TILA.1.

265. See supra Part IILA.1.

266. See supra Part IILLA 2, notes 80-86 and accompanying text.
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authorities may immediately remove the child for less than ten days, followed by
an IEP-determined alternative placement.*

Step 5. Is the Child Dangerous to Himself or Others in His Current
Placement?

If school authorities can demonstrate that it is substantially likely the
child will injure himself or others if he stays in his current placement, they may
seek an expedited hearing and an order from a hearing officer for an alternative
educational placement of forty-five days, and may repeat the process as
necessary.’® The United States district court also has authority in cases of
dangerousness.?®® School authorities may immediately remove the child for less
than ten days and seck an order for an alternative educational placement.”

Step 6. Does the Child Need a Behavioral Assessment and Plan?

For a child whose discipline is a change in placement (i.e., removal for
more than ten days, a forty-five day alternative placement for weapon/drug
offense, or an order for a forty-five day altermative placement based on
dangerousness) or who has been removed from school for more than ten days in
the school year, the IEP team should convene within ten days of the action to
create or review a behavioral assessment and plan?”! The IEP team conducts a
behavioral assessment, develops appropriate behavioral interventions, and
implements the plan. If the child already has such a plan, the IEP team should
review and modify it as necessary.?”

Step 7. Is the Child’s Conduct Related to His Disability?

For a child whose discipline is a change in placement, the school must
notify the parents of the decision on the date the action is taken and, within ten
days, the IEP team must conduct a review, the manifestation determination, of the
relationship between the child’s disability and the behavior subject to disciplinary
action.”

To find that the behavior is not related to the child’s disability, the IEP
team must determine that the IEP was appropriate and was being followed and that
the child’s disability did not prevent him from understanding or controlling his
behavior.?”

If the IEP team determines that the behavior was not related to the child’s
disability, the child may be disciplined as a non-disabled child, but with

267. See supra note 83 and accompanying text.

268. See supra Part II1.A.3, notes 87-91 and accompanying text.
269. See supra text accompanying notes 43, 117-~120.

270. See supra notes 83, 195 and accompanying text.

271. See supra Part H1.B.2, notes 150-166 and accompanying text.
272 See supra Part I11.B.2, notes 150-166 and accompanying text.
273. See supra Part I1L.B.1, notes 123-149 and accompanying text.
274. See supra notes 131-132 and accompanying text.
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continuation of services which the IEP team determines will enable him to
progress in the general curriculum and toward the goals of his IEP.?

If the child’s behavior is determined to be related to his disability, the
usual IEP and IDEA requirements apply to any proposed change in placement,
with stay put provisions as set out in Step 8.2’

Step 8. Does the Parent Contest the Placement or Manifestation
Determination?

If the child is in an interim alternative educational placement triggered by
a weapon or drug offense, or ordered by the hearing officer based on
dangerousness, this placement will be the stay put placement until the end of the
prescribed period or the hearing officer’s decision, whichever is sooner.?”” After
that, the last placement before the interim alternative educational placement will
be the stay put placement, unless the expedited procedure for an order based on
dangerousness is used.?”® For other changes in placement, the usual stay put
provisions apply, i.e., the last placement in effect before the contested change.?”

B. Applying The Provisions—Andrea, Ben, and Carl
1. Andrea’s Case: The Thrown Book

If Andrea has no identified disability, what steps would the school take to
respond to this kind of outburst? Suspension or expulsion is unlikely. Andrea
might be asked to sit in the front of the room or to visit the principal’s office for a
talk about appropriate behavior. Or she might be asked to help mend books in the
library after school.

If Andrea does have a disability, it is likely the school still can take any of
these steps, as they fall short of a change in placement or removal from school.
Depending on Andrea’s history and the nature of her disability, she might have an
IEP that reflects steps the school has identified to deal with her behavior problems.
If so, the school must make sure that the steps it contemplates are consistent with
the plan.

The bottom line: Andrea will be treated the same way, whether or not she
has a disability.

2. Ben'’s Case: Repetitive Misconduct in the Lunchroom

If Ben has not yet been evaluated for a disability, the school may need to
take notice of Ben’s behavior as raising a question about a possible disability,
particularly if Ben has also been having difficulties with his classwork. Previous

275. See supra notes 133-134 and accompanying text.
276. See supra notes 160-166 and accompanying text.
271. See supra Part I11.C, note 224 and accompanying text.
278. See supra notes 224228 and accompanying text.
279. See supra note 228 and accompanying text.
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disciplinary steps have apparently not affected Ben’s control over this behavior. Is
he also having problems focusing on his schoolwork? He might have ADD and be
lacking in impulse control. Is there an undiagnosed emotional disturbance? It may
be time for an evaluation if none has been done.”°

What kind of disciplinary action does the school intend to take? Extended
detention? A short suspension? These actions can be taken whether or not there is
cause to evaluate Ben further.

If Ben has been identified as having a disability, the school still can use
either of these steps, again assuming that his TEP does not call for some alternative
method of dealing with his behavior. If this is not Ben’s first suspension, the
school should check on how long he has been out of school this year. If it is more
than ten days, the IEP team should prepare a behavioral plan or review an existing
one. And school authorities should decide whether Ben will need any services
during this suspension to continue progressing in his coursework.

The bottom line: Whether or not he has been identified as having a
disability, Ben can receive detention or a short suspension.

3. Carl’s Case: The Fight and the Knife

Many schools have a zero tolerance policy for bringing weapons to
school. Had the weapon been a firearm, the presumptive action under the Gun
Free Schools Act would be to expel the student for a year.”®! The school may well
view this misconduct as warranting extended suspension or expulsion and perhaps
referral to law enforcement officials, depending upon the circumstances. If Carl is
not a child with a disability, the school can proceed with this plan. Note, though,
that nothing prevents the school from providing services to Carl in an alternative
setting. 22

Even if Carl has a disability, because he has brought a weapon to
school?® the school authorities can immediately remove him from school for up to

280. This is not to suggest that all behavioral problems constitute a disability.
Any evaluation must still be addressed to whether the student has a defined disability and
whether because of that disability, the student requires special education and related
services to progress in school. See 20 U.S.C § 1401(3) (Supp. III 1997).

281. See 20 U.S.C. § 8921(b)(1) (1994). Expulsion is subject to modification by
the school superintendent on a case-by-case basis. See id. The Act provides for construction
consistent with the IDEA. See 20 U.S.C. § 8921(c).

282. The Gun Free Schools Act specifically provides that it not be construed as
preventing a state from allowing a school district which has expelled a student from the
student’s regular school setting to provide educational services in an alternative setting. See
20 U.S.C. § 8921(b)(2).

283. The IDEA defines a weapon using a reference to the definition of dangerous
weapon in 18 U.S.C. § 930(g) (1994). See 20 U.S.C. § 1415(k)(10}(D) (Supp. 1II 1997).
That definition includes “a weapon, device, instrument, material, or substance, animate or
inanimate, that is used for, or is readily capable of, causing death or serious bodily injury,
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ten days, and the IEP team can determine an alternative educational setting in
which he will spend up to forty-five days.

The IEP team will need to meet and determine whether Carl’s actions are
related to his disability. If they are not, he can be expelled from his current
educational placement, If they are, the team can determine a change in placement
and modify his IEP to address his behavior. The school is obliged to provide Carl
with educational services, although the nature of the services will vary depending
upon the setting.

If at the end of the forty-five days, there is no agreement on Carl’s
discipline or placement, the school can obtain an expedited hearing and an order
from a hearing officer based on a showing of dangerousness, placing Carl in an
alternative setting for an additional period of forty-five days. It can renew this
process until Carl’s placement is resolved. The school also can immediately refer
Carl’s conduct to law enforcement officials for their action.

The bottom line: Carl can be immediately removed and suspended from
school. School officials can refer his conduct to law enforcement officials.
Whether or not Carl has a disability, he most likely can be either removed to an
alternative educational setting or suspended for an extended period. Carl is entitled
to educational services if he has a disability; if he does not have a disability, the
school may still provide them but is not required to by federal law.

Y. CONCLUSION

The amended IDEA continues to safeguard access to education for
children with disabilities and to assure parents an active role in the educational
planning for their child. Even where a child’s behavior requires changes in
approach or a disciplinary response, the goal of supporting the educational
development of children with disabilities continues.

Within the IDEA’s boundaries, schools have more options now to deal
with conduct that threatens the safety of children and the learning environment.
The new provisions still leave gaps in their treatment of disruptive conduct. They
also create new evidentiary and procedural questions that must be resolved to
make the options workable and responsive to the safety and welfare concerns of
schools and students. To avoid inequitable results, the IDEA must be construed in
particular cases with appreciation of the importance of educating and protecting
disabled and non-disabled children alike in our public schools. If this happens,
schools should feel empowered to take swift and effective action, when it is
required, to create a safe environment where all of our children can learn.

except that such term does not include a pocket knife with a blade of less than 2!% inches in
length.” 18 U.S.C. § 930(g)(2). The blade on Carl’s knife was over the minimum length.
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