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Foreword
Indigenous Peoples have, for centuries, been engaged in protecting
and sustaining biodiversity in the regions wherein their homelands are
located. It is, in fact, a testimony to their efforts that the world presently has
any biodiversity to speak of. Yet Indigenous Peoples have played very
minimal roles, if any at all, in the various international and national
processes that have been put in place by nation-state and other entities
interested in protecting and sustaining biodiversity. It is not for lack of
trying that Indigenous Peoples have been left out.
Even prior to the 1992 Earth Summit in Rio de Janeiro, Indigenous
Peoples were asserting their right to be equal participants in all discussions
that impacted their lives. In the negotiations leading up to the formulation
of the Convention on Biological Diversity (CBD), Indigenous Peoples consistently
articulated this right. It is to their credit that some of their concerns are
reflected in the final text of the CBD, as well as in other major international
instruments. But this is just a portion of the struggle, as much remains to be
done in terms of implementing the principles enshrined in these documents.
Regarding the CBD, Indigenous Peoples have managed to participate
in its Conference of the Parties in a systematic manner since the formation
of the International Indigenous Forum on Biodiversity (IIFB). The IIFB
was established by Indigenous representatives during COP-3, in 1996, and
has since served as a forum for debate on the Convention that is open to all
of the world’s Indigenous Peoples. The importance of the participation of
Indigenous Peoples is increasingly recognised in the decisions taken by
Parties to the CBD. This has been most notable in Decision V/26, which
established the Working Group on Access and Benefit Sharing, and in
Decision V/16, which was concerned with Article 8(j) and related provisions.
The longstanding engagement of Indigenous Peoples with the processes of
the Convention on Biological Diversity has resulted in the establishment of
the ‘Traditional Knowledge’ desk within the CBD Secretariat – a position
currently filled by Mr. John Scott and Ms. Sofia Gutierrez.
During the Seventh Conference of the Parties, held in Malaysia in
2004, Indigenous Peoples made a significant impact on the negotiations
between states in a number of key issue areas. Building on this success, and
as a part of the preparations for COP-8, held in Brazil in 2006, the IIFB has
decided to provide documentation detailing Indigenous Peoples’ experiences
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with the thematic areas under discussion. Hence, the effort to compile this
set of case studies.
These case studies are meant to synthesize Indigenous input into the
different themes discussed at the Eighth Ordinary Meeting of the
Conference of the Parties to the Convention on Biological Diversity. They
were written by Indigenous persons, drawing from their personal
experiences as well as the direct experiences of their home communities.
These case studies are, as are all fruits of Indigenous knowledge, works in
progress, and they will no doubt be further enriched by other Indigenous
groups. It is hoped that this publication will spark a discussion amongst
Indigenous Peoples, nation-states, and other entities on the complexity of
Indigenous cosmovision and its application in the use and conservation of
the world’s biodiversity.
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Thematic Area I:

Access and Benefit Sharing

Access and Benefit Sharing Legislation,
Biodiversity Registration,
and Indigenous Nationalities:
The Case of Nepal1
Parshuram Tamang2

Introduction
Nepal lies between the two Asian giants, China and India, and
occupies a total area of 147,181 km2. The country has wide altitudinal
variation (ranging from 60 – 8,848 m) and diverse climatic conditions
(tropical to nival) within a short horizontal distance (approximately 180 km).
Based on altitude, the climate is broadly classified into cold artic/nival
(above 3,000 m), cold temperate (2,000 – 3,000 m), warm temperate (1,500 –
2,000 m), sub-tropical (1,000 – 1,500 m) and tropical (<1,000 m).
Phytogeographically, Nepal lies at the crossroads of six floristic provinces of
Asia (the Sino-Japanese, South-East Asian, Indian, African-Asian, IranoTurranean, and Central Asiatic) and is interpenetrated by two major world
realms: the Paleartic and Indo-Malayan. A total of 11 bio-climatic zones,
118 ecosystems and 75 types of vegetation have been identified within the
nation’s borders.
The Himalayas – which rise almost abruptly above the Gangetic
Plains from about 63 m to 8,848 m and form ‘the top of the world,’ within
less than 200 km of aerial distance – have created outstanding assemblages
of plants, animals, and ecosystems in Nepal. The country is a mixing
ground of species whose origins lie in various adjacent areas. Sino-Japanese
elements are visible in the eastern region; Mediterranean elements to the
west; Tibetan flora in the Trans-Himalayan region to the north; and NorthIndian vegetation in the southern Tarai region. Plant explorations have
shown an impressive heritage of floral resources in Nepal (see Figure 1). Of
identified plants, approximately 700 are known to possess medicinal
properties, while most species have yet to be systematically investigated
from phytochemical points of view. Nepal’s rich animal diversity includes
181 species of mammals, 844 species of birds, 100 species of reptiles, 43
species of amphibians, 185 species of fish, and many recorded and
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unrecorded species of invertebrates. Micro-organisms, especially bacteria,
are yet to be studied.3
Nepal covers 0.1 percent of the world’s land but stands 25th in a
ranking of national allotments of the world’s biodiversity wealth. In
addition, 341 species of plants and 160 species of animals are considered
endemic to Nepal. A large number of these globally significant species are
threatened due to rapid habitat degradation and over-exploitation for
marketing and subsistence living. To protect this biodiversity, many
endangered/ threatened species are listed in the Convention on International
Trade in Endangered Species of Wild Flora and Fauna (CITES) and in the Red
Data Book of the World Conservation Union. Nepal’s government has accorded
legal protection to 27 species of mammals, 9 species of birds, and 3 species
of reptiles under the National Parks and Wildlife Conservation Act, and has
imposed restrictions on the export of 12 plant species and one forest
product from Nepal under the Forest Act.4
Figure 1: Nepal’s Contribution to Global Biodiversity
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In Nepal, 90 percent of the population, 21 percent of the land, and 42
percent of the gross domestic product (GDP) are tied up in agriculture. The
climatic variations in agro-ecological zones favour crop and animal diversity
– indeed, over 400 species of agro-horticulture crops are estimated to be
available in Nepal. There are over 100 varieties of 15 major fruit species,
200 varieties of 50 vegetable species, and about 10 varieties of potato under
commercial cultivation.5 There are many horticulture species with ecotypes
in Nepal, most of which are yet to be cultivated for their economic value.
Seasonal fruits harvested from forests belong to over 37 genera and 45
separate species. Many of the yet-unexploited groups of plants can be
directly brought to cultivation and/or can be used as genetic resources in
the encouragement of particularly desirable traits. Some wild genotypes
have been identified and domesticated for their economic value by the local
people, using their own experiences and wisdom.6
Nepal is also rich in pharmacological resources. The database of
medicinal and aromatic plant diversity covers 1,624 species of flora,
belonging to 938 genera and 218 families, found either in a wild or a
cultivated state.7 More than 700 species of medicinal plants were recorded
as being in use, while approximately 1,000 species of wild plants were used
in traditional medicinal practice.8 Compilations list 630 species of medicinal
plants as wild while 120 are exotic, naturalized, or have been cultivated for
some time.9 Different ecological zones (at altitudes of 1,000 - 2,000 m)
harbour different numbers of indigenous species of medicinal plants.10
Research shows a remarkably high number of possible preparations
of plants employed in traditional medicine in Nepal, due not only to the
biological diversity of the region but also to the cultural diversity of its
people. Nepal is, after all, a country with an immense wealth of cultures,
ethnicities, religions, languages, and belief systems. According to the 2001
population census, there are 102 caste and ethnic groups and 92 languages in
Nepal.11 The Summer Institute of Linguists has estimated that there are 125
languages and dialects; out of these, three have already died. 59
communities were recognized as Indigenous nationalities in 2002.12
Government provision of modern health services in villages and remote
areas is weak, and communities depend largely on medicinal herbs and faith
healers, while various ethnic groups in the mountains have their own
community physicians. Although the method of treatment may differ
slightly, the bulk of medicinal preparations come from the same types of
plants.13
Exploitation of the Himalayas’ genetic resources has never involved
benefit sharing with its Indigenous Peoples. The Red Jungle Fowl (Gallus
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gallus) of this region, for example, is the progenitor of the domesticated
chicken – familiar the world over – yet none of the proceeds of the global
poultry market are re-invested in the conservation of this wild fowl.
Similarly, reserpine,14 isolated from Rauwolfia serpentine, commands close to
US $400 million in the American market alone; however, Nepal, India, and
other countries of the region – the home of not only this species but also
the ethno-pharmacological knowledge that led to its discovery – remain
empty-handed.15
Figure 2: Cultural Diversity in Nepal – Main Caste/Ethnic Groups16,17
(2001; with eco-regional sub-categories)
Hill/ Terai B/ C+ ...................................................... 33%
Hill B/ C+ .................................................... 31%
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Terai Dalit s .................................................. 5%
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Conservation Practices of Biological Resources in Nepal
The government of Nepal is a signatory to several international
conventions and agreements18 aimed at conserving the country’s precious
biodiversity. The Ministry of Forests and Soil Conservation (National
Biodiversity Unit) is the national focal point for the Convention on Biological
Diversity; the Department of National Parks and Wildlife Conservation
(DNPWC) is the focal point for the Ramsar Convention on Wetlands; the
Department of Forests is the CITES implementing authority for flora, while
DNPWC takes on this role for fauna. Similarly, the Department of Plant
Resources is the scientific authority on plants for CITES and the Natural
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History Museum at Tribhuvan University is the scientific authority on
animals for the same convention; the Ministry of Education and Culture is
the focal point for the World Heritage Convention; and the Ministry of Finance
is the focal point for the Global Environment Facility.
Historically, the Indigenous communities of Nepal were selfgoverning and the forests they occupied were collectively owned, preserved,
and managed. In 1956 the government nationalized forests and began to
establish protected areas, removing people from their home territories in the
1970s. This created tension between the protected areas and the people that
inhabited (or had once inhabited) them. A turning point in government
policy came about in the 1990s, when the National Planning Commission’s
eighth and ninth national development plans (1992-2002) and the Master
Plan for Forestry Sector (1989-2010) began to position people as the key players
in bringing about sustainable, effective, and socially acceptable patterns of
natural resource management.19 To this end, relevant legislation, such as
Forest Act (1993) and Forest Rules (1995), National Parks and Wildlife
Conservation Act (1973), Buffer Zone Management Rules (1996), and Environment
Protection Act and Rules (1996) were enacted and amended to empower local
communities for resource management and for the equitable harnessing of
benefits. The Buffer Zone Management Rules, for example, direct 30-50 percent
of the revenues generated by the national park or wildlife reserve to the local
communities, to be used in community development. Unfortunately, the
effectiveness of the law is minimal on the ground.
The government of Nepal introduced Forest User Groups (FUGs),
under the Forest Act and Forest Rules, which grant users’ rights in national
forests. Under this arrangement, community forest programmes have given
rural people a resource base, as well as an institution through which to fulfil
their basic need for forest-products and economic opportunities, while at
the same time protecting the natural environment. In the hills of Nepal,
these programmes have become major vehicles for the conservation and
sustainable and equitable use of forests. Community forests have also
provided valuable habitats for animals and plants, particularly medicinal
plants. The success of community forestry programmes prompted the
government to introduce watershed management approaches based on
people’s participation, since sub-watershed management planning helps
communities evaluate resource management opportunities and constraints.
The current programme is a sort of replica of the old community forest
system, which was employed in tribal villages in Nepal before being
abolished by the nationalization of forests and forest lands. The major
difference between the old community system and the new FUGs is that in
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the old system the community was the sole owner, manager, and controller
of the forests; whereas in FUGs the group is only a caretaker appointed for
a certain period of time, as agreed in the terms of references or government
contract.
The potential of medicinal and aromatic plants in Nepal is enormous
and remains largely unexplored, while only insignificant benefits accrue to
the government, primary harvesters, and in-country dwelling traders. It is
estimated that 10-15,000 tons of non-timber forest products, composed of
nearly 100 species and having a border value of 8.6 million US dollars, leaves
the country annually in either unprocessed or semi-processed forms.20
Efforts are underway to strengthen community-based organizations, such as
FUGs, in order to make them capable of sustainably managing resources,
and interacting effectively with traders and other actors, to bring about
maximum economic benefits for community members.
The export of plant material requires government permission yet
there are no specific policies, laws, or processes in place to regulate access to
genetic resources or to ensure that benefits flow to source countries (never
mind local communities within each country). This dearth is a common
cause of the widespread piracy of genetic resources by international
“biotech” companies. There is evidence that such foreign actors, either
directly or through governmental and non-governmental sources, are
seeking genetic materials from Nepal for bio-technological or other research
purposes. Failure to frame appropriate national legislation to protect and
preserve the traditional practices and innovations of Indigenous and local
communities has left these groups vulnerable to ‘biopiracy.’ There are
currently 53 patents based on traditional knowledge of the insecticidal and
medicinal properties of neem, 11 patents on healing properties of turmeric,
34 patents on tamarind, 16 on Indian mustard, and at least 28 on soil microorganisms.21 Although there has been some success in revoking these
patents, such as those on basmati and turmeric, such victories have come at
a very high price and only after enormous investments of effort on the part
of Indian activists. It is believed that a registration system for Indigenous
and local knowledge is the best method of safeguarding the intellectual
property rights of local communities.
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CBD in the Context of Genetic Resources
Conservation and Equitable Benefit Sharing22
Nepal became a state party to the Convention on Biological Diversity
(CBD) in 1992, when 154 countries signed the convention during the United
Nations Conference on Environment and Development held in Rio de
Janeiro (the “Rio Earth Summit”). The fifth session of the Nepali
parliament ratified the CBD on September 15, 1993. The convention
entered into force globally on December 29 of that same year, while it has
been implemented in Nepal since February 21, 1994. One of the three
objectives of the CBD is to establish a fair and equitable system for sharing
the benefits arising from the utilization of genetic resources. The
convention also clearly states that access to genetic resources is the subject
of national legislation and can be arranged only upon securing the prior
informed consent of the contracting party (i.e. the party providing the
resources). Article 15 of the CBD recognizes the sovereign right of states
over their natural resources, and has empowered national authorities to
determine appropriate policy, administrative, or legal measures for allowing
access to the country’s genetic resources. Prior to the convention, the
prevailing system amounted to free access, with specimens and knowledge
collected from source countries with the intention of ensuring the highest
possible availability of genetic resources in agricultural and industrial sectors
globally. In theory this would have led to the development and provision of
cheaper foods and industrial products to the poor consumers of the global
South. Sadly, the economic benefits derived from the commercialization of
genetic resources have generated virtually no economic returns for source
countries.
Box 1: The Convention on Biological Diversity –
Relevant Sections
The third objective of the CBD, set out in Article 1,
prioritizes “Fair and equitable sharing of the benefits arising
out of the utilization of genetic resources.”
Article 15 sets out that, “Recognizing the sovereign rights of
States over their natural resources, the authority to determine
access to genetic resources rests with the national
governments and is subject to national legislation. […] Access
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to genetic resources shall be subject to prior informed
consent of the Contracting Party providing such resources.”
Article 8(j) [Preamble] and related provisions, “Recogniz[e]
the close and traditional dependence of many indigenous and
local communities embodying traditional lifestyles on
biological resources, and the desirability of sharing equitably
benefits arising from the use of traditional knowledge,
innovations and practices relevant to the conservation of
biological diversity and the sustainable use of its components.
Recognizing also the vital role that women play in the
conservation and sustainable use of biological diversity and
affirming the need for the full participation of women at all
levels of policy-making and implementation for biological
diversity conservation.”
Article 8(j) of the Convention is concerned with the role of
knowledge within in situ conservation, and reads as follows:
“Each Contracting Party shall, as far as possible and as
appropriate: (j) Subject to its national legislation, respect,
preserve and maintain knowledge, innovations and practices
of indigenous and local communities embodying traditional
lifestyles relevant for the conservation and sustainable use of
biological diversity and promote their wider application with
the approval and involvement of the holders of such
knowledge, innovations and practices and encourage the
equitable sharing of the benefits arising from the utilization of
such knowledge, innovations and practices.”
In Article 8, paragraph (j), Parties have undertaken to:
• Respect, preserve and maintain traditional knowledge
relevant to biodiversity
• Promote its wider application with the approval and
involvement of the holders of such knowledge, and
• Encourage the equitable sharing of the benefits arising from
its utilization.
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Article 10, dealing with sustainable use, asserts that, “Each
Contracting Party shall, as far as possible and as appropriate:
(c) Protect and encourage customary use of biological
resources in accordance with traditional cultural practices that
are compatible with conservation or sustainable use
requirements; and (d) Support local populations to develop
and implement remedial action in degraded areas where
biological diversity has been reduced.”
The remaining “related provisions” of the convention are
concerned with issues surrounding the exploitation and
handling of genetic materials, to which traditional knowledge
may provide access.
Article 15 (on Access to Genetic Resources and Prior
Informed Consent) recognizes state sovereignty over natural
resources and that “authority to determine access to genetic
resources rests with the national government and is subject to
national legislation.” Art. 15(2) sets out that each part will
“facilitate access to genetic resources for environmentally
sound uses” and not impose restrictions which are counter to
the objectives of the Convention. Art. 15(4) and 15(5) then
establish that access to genetic resources should “be on
mutually agreed terms”, and “shall be subject to prior
informed consent of the Contracting Party providing such
resources, unless otherwise determined by that Party.”

Modern biotechnological advances have also increased the
importance of genetic resources to the agricultural, pharmaceutical, and
biotechnological industries. The development of patent rights has provided
a monopoly for patent holders, not only in processes and products, but also
in living modified organisms, new varieties of plants, and micro-organisms.
Such arrangements have generated enormous profits.
The CBD recognizes the rights of Indigenous Peoples over their
knowledge, innovations, and practices, and calls upon the parties to the
convention to respect, preserve, and maintain such knowledge, innovations,
and practices (which are relevant for the conservation and sustainable use of
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biological diversity). Furthermore, innovations in the development of new
agricultural, medicinal, and other products have long been dependent upon
traditional knowledge, as it is often traditional knowledge that leads to the
successful identification of species and genetic resources with commercial
potential. The convention recognizes the role of Indigenous Peoples and
local communities in the conservation, sustainable use, and commercial
employment of biodiversity in both its preamble and a series of sub-sections
which are commonly referred to as “Article 8(j) and related provisions” (See
Box 1: The Convention on Biological Diversity: Relevant Sections).
Benefit sharing provisions in the CBD stipulate that the equitable
distribution of benefits can be accomplished through the utilization of
knowledge, innovations, and practices of the Indigenous and local
communities; access to and transfer of technology to the contracting parties
providing genetic resources, including technology protected by patent and
other intellectual property rights; effective participation of providers in
biotechnological research on genetic resources; and priority access to the
results and benefits of biotechnology based on the genetic resources
provided. Since the CBD is a framework convention, it does not, unlike
many other conventions and multilateral treaties, dictate implementation
means and measures, either within the CBD itself or through periodic
meetings referred to as the “Conference of the Parties.” The CBD stipulates
that recognition be given to Indigenous and local communities embodying
traditional lifestyles, knowledge, innovations, and practices related to genetic
resources, for generations and centuries. The convention has also implicitly
recognized the concept of farmers’ rights, which were first endorsed by the
Food and Agriculture Organization in 1989. This principle acknowledges
that farmers and rural communities have contributed greatly to the creation,
conservation, exchange, and knowledge of genetic resources, and should be
recognized and rewarded for their past and ongoing contributions.
The World Trade Organization (WTO) came into existence in 1994,
arising from the Uruguay Round of the General Agreement on Tariffs and Trade.
Under the WTO, the Agreement on Trade-Related Aspects of Intellectual Property
Rights (TRIPS) calls for the enactment of regulation for patenting microorganisms and plant varieties through effective sui generis systems of
protection.23 The World Intellectual Property Organisation (WIPO) intends
to use the existing intellectual property regime in the protection of
traditional knowledge and innovative systems, while the CBD has left the
question of intellectual property rights (IPR) unaddressed, leaving room for
conflicting interpretations of the current, enforceable system. The CBD
asserts that the member countries alone have rights over their genetic
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resources and can legislate access to genetic resources or specify terms under
which such access would be given. The CBD, WTO/TRIPS, and WIPO
have somewhat conflicting provisions concerning the rights and obligations
attached to biological and genetic resources, and to the involvement of
Indigenous and local communities in related processes and systems (See
Figure 3, below).
Figure 3: Conflicting Rights and Obligations between

CBD, TRIPS and the WIPO
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Use of
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Source: After GAIA Foundation and GRAIN (1998), collated with IPR data from WIPO with TRIPS.

At the Fifth Ordinary Meeting of the Conference of the Parties
(COP-5) to the Convention on Biological Diversity, held in 2000, a decision was
made to establish an Ad Hoc Open Ended Working Group On Access and
Benefit Sharing. The Ad Hoc Working Group met in Bonn, Germany in
2001 and produced a draft known as Bonn Guidelines on Access to Genetic
Resources and Fair and Equitable Sharing of Benefits Arising out of their Utilisation.
COP-6 adopted the draft, the purpose of which was to encourage CBD
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parties and governments to use the guidelines when developing legislative,
administrative, or policy measures on access and benefit-sharing (ABS), and
in drafting contracts and other arrangements under mutually agreed terms
for ABS. The 1992 Rio Earth Summit called for negotiation on an
International Regime on Access and Benefit-Sharing within the framework
of the Convention on Biological Diversity. In line with Article 15 of the CBD, the
Bonn Guidelines stipulated that these negotiations should take into account
traditional knowledge as an issue, as well as the involvement of Indigenous
and local communities.
Access to Genetic Resources and Benefit Sharing
Nepal’s Patent, Design and Trademark Act, framed in 1965 and amended
in 1987, creates intellectual property as a concern under the jurisdiction of
the Department of Industry. The Copyrights Act, also framed in 1965, was
amended more recently: in 2005. Unfortunately, neither of these acts
contains any provision dealing with the specific protection of Indigenous
knowledge.
As a focal point for the Convention on Biological Diversity, Nepal’s
Ministry of Forests and Soil Conservation prepared a draft bill entitled Access
to Genetic Resources and Benefit Sharing. A task force was convened which,
among other things, provided guidance to Lawyers Inc., a private consulting
firm specializing in formulating legislation. According to the Ministry, the
firm prepared a draft in 2000, involving various experts in the field and
reviewing similar experiences in other countries.24 This draft was then
revised based on comments received from experts, in various fields, who
had been invited to an interaction programme. Experts came from
government ministries (the Ministry of Forests and Soil Conservation; the
Ministry of Law, Justice and Parliamentary Affairs; the Ministry of
Agriculture; and the Ministry of Industry, Commerce and Supplies),
universities (Tribhuvan and Kathmandu), international nongovernmental
organizations (the World Conservation Union-Nepal and the World Wide
Fund for Nature-Nepal) and other nongovernmental organizations (such as
Pro Public and Green Energy Mission). It was a useful interaction program,
eliciting many valuable comments. The final draft submitted by the firm
was presented to a group of judges of the Eastern Development Region in a
three-day seminar, while a similar seminar was organized for a group of
implementing agencies representing district agriculture offices, the forest
office, customs, and police.
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The final outcome of all of these processes, in the form of a draft bill,
was submitted to the government for approval. The draft bill proposed a
system to protect Indigenous knowledge and the practices of local
communities with respect to the utilization and conservation of biological
and genetic resources. It outlined the creation of an autonomous body, the
National Biodiversity Authority Nepal (NBAN), which would serve as a
facilitating mechanism between the access-seekers and genetic resources
providers. NBAN will be located in Kathmandu, with branches arising
gradually in various parts of the country. It would act on behalf of the
holders of genetic resources in Nepal in order that the maximum amount of
benefits may accrue to the country, its communities, and the private holders
of such resources. The draft bill was formulated with the following guiding
principles:
Nepal exercises sovereign rights over her in situ and ex situ biological
resources, including:
•
•

•
•

•

Ownership rights over the genetic resources, which are based on the
location of such resources: on government land, on community land,
and in private holding.
Formation of biological registers to protect the rights of local
communities, Indigenous knowledge, and traditional practices (vis-àvis biological and genetic resources) from patenting, intellectual
property rights, or other forms of monopoly claims.
Prior informed consent of the holder of the genetic resource(s) is
mandatory before NBAN can enter into any form of contract with
the applicant/third party.
NBAN acts in a transparent manner that involves all concerned
government line agencies and other stakeholders, seeking their
comments in any proposal requesting export of genetic resources for
commercial purposes.
Negotiating committees comprised of experts, high-level government
officials, owners, and representatives of local communities, will draft
agreements for the benefit of NBAN.
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Unfortunately, there was no provision for Indigenous representatives to act
as members of the National Biodiversity Authority or of any expert
committee related to access and benefit sharing. Additionally, Indigenous
Peoples’ right to free, prior, and informed consent was not protected in the
draft bill.
When the Ministry of Forests and Soil Conservation sent the draft bill
on to the Ministry of Parliamentary Affairs, to be presented at the next
session of the Parliament, it finally came to know Indigenous Peoples’
organizations and experts. Since the drafting process did not involve
Indigenous groups or individuals, there arose a serious concern about
Indigenous Peoples’ participation and equitable share of the benefits arising
from genetic resources linked to their traditional knowledge. In 2002,
Indigenous Peoples and organizations convened a workshop on the draft,
asking the government not to present the bill to Parliament without their
consent. In 2005 a National Environmental Coalition of Indigenous
Nationalities (NECIN) was formed, and proceeded to organize nationwide
consultation on the draft, pressing the government to make revisions to the
document. The government has recently revised the draft, in consultation
with NECIN, adding a provision for Indigenous Peoples’ participation in
the Central National Biodiversity Steering Council, the district-level
Biodiversity Registration Committee, and the Village Development
Committee-level Biodiversity Registration Committee. It also includes a
provision that Indigenous Peoples will have the right to free, prior, and
informed consent regarding genetic resources and traditional knowledge.
The ABS Draft Bill and the Biodiversity Registration Process
There is a global debate underway concerning whether or not the
registration of traditional knowledge (TK) and local biodiversity can help
safeguard the intellectual property rights of local communities and secure
for them a fair share of the benefits arising from the utilization of TK and
genetic resources. Such registers could, at least potentially, also preserve the
dying wisdom of rural elders in matters related to conservation and use of
biodiversity. A proper benefit sharing mechanism could encourage local
people to conserve natural resources, and perhaps create greater awareness
of the importance of the conservation and sustainable use of biodiversity,
while promoting the equitable sharing of benefits. What kind of
mechanisms would be appropriate mediators between foreign bioprospecting agencies or research organizations and government agencies or
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local communities? In many cases contractual agreements do not work
properly, with benefits being pocketed at the cost of the source country or
the community, while there is a growing need to protect local/national
interests and the right to control and benefit from the knowledge, practices,
and biodiversity of a nation or people. A working system of protection is an
imperative for Nepal – a country with a tremendous potential in both the
agricultural and pharmaceutical industries, stemming from the presence of
unique traditional medicinal practices, and ancient crop varieties and land
races.
The Registration of Indigenous Knowledge and the
Demand for a Moratorium
The Ministry of Forests and Soil Conservation, in collaboration with
the World Conservation Union (IUCN), started a compilation of
Indigenous/local knowledge and biodiversity data sheets. Each data sheet
contains information on livelihood patterns, community characteristics,
names of knowledgeable individuals, species of particular value, protection
mechanisms (such as the formation of user groups), harvest levels (for trade
and pricing), and management options for landscape elements, etc.
Questionnaires were included, aimed at furnishing information on grain
crops, oilseed, cash crops, tuber crops, fruits, vegetables, pulses, medicinal
plants and animals species, ornamental plants, plant products collected from
the forest, domesticated animals and birds, local fishes, crop destroying
animals and birds, and Indigenous practices to eradicate pests. The sheet
also included questions on traditional practices of farming, pottery
production, and healthcare. The IUCN has already completed registration
of traditional knowledge (TK) and genetic resources (GR) in 21 districts;
however, no law regulating this activity has been adopted by Parliament, and
no consent was sought from Indigenous Peoples and knowledge holders
prior to the commencement of registration activities.
In response, Indigenous Peoples’ representatives gathered in
Kathmandu on June 29, 2005, to discuss various issues relating to the
registration of genetic resources and traditional knowledge. At the
conclusion of their discussion, these representatives issued the Kathmandu
Declaration. This declaration demands a moratorium on the registration and
documentation of traditional knowledge associated with genetic resources
until such time as the state frames formal legislation on the rights of
Indigenous Peoples over their traditional knowledge and genetic resources,
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and establishes a mechanism by which Indigenous Peoples may participate
in the processes of access and benefit sharing and registration of TK and
GR.25 The registration of traditional knowledge and genetic resources has
now been suspended, awaiting the adoption of the new law by the Nepali
Parliament.
Summary of Challenges and Lessons
•

•

•
•

•
•
•
•

•

•

•
•
•

The old (draft) bill did not recognize Indigenous Peoples.
In drafting the bill, no input was sought from Indigenous Peoples.
The National Biodiversity Steering Committee has no Indigenous
representation, and no such representation was officially recommended.
There has been no recognition of the collective rights of Indigenous
Peoples.
There has been a singular emphasis on intellectual property rights in the
protection of traditional knowledge and genetic resources.
The World Conservation Union and government began the registration
of genetic resources associated with traditional knowledge without
national legislation in place.
Indigenous Peoples’ concerns about the security of the registers and
adequate protection of traditional knowledge were not addressed.
No legal provision was made to prohibit biopiracy.
There is no legal recognition of Indigenous territories.
Access to genetic resources and benefit sharing was not
associated with the conservation of biodiversity and traditional
knowledge.
Indigenous Peoples asked for a moratorium on the
documentation and registration of GR and TK until
satisfactory protective laws are in place.
There is no program for the preservation of Indigenous
languages, which are closely tied to biodiversity issues.
No provision of Indigenous Peoples’ right to free, prior, and
informed consent has been sought.
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Conclusions and Recommendations
Nepal houses a tremendous wealth of Indigenous knowledge
associated with the utilization of plants and animal parts for medicine, food,
and other purposes. The nation’s biodiversity has the potential to provide
local communities with new opportunities for income generation and
cultural preservation. It is high time that Nepal takes appropriate steps to
effectively protect its Indigenous and local knowledge against piracy. In the
process it must also ensure that any benefits arising from the use of this
knowledge accrue to the knowledge holders themselves. Benefits that flow
to grassroots communities not only help enhance their socio-economic
conditions, but also encourage protection of biodiversity at the local and
village level. To this end, legislation must be drafted in a way that brings
together the holders of Indigenous knowledge and potential beneficiaries of
genetic resources, to discuss mutual financial gains based on fairness and
free, prior and informed consent. Indigenous and local communities, for
their part, should strive to discern the usefulness of biodiversity registration
in the protection of local knowledge. Decision makers in the government,
for their part, should strive to comprehend the necessity (and urgency) of a
ban on the exportation of genetic resources for non-traditional purposes.
With these points in mind, the following steps are recommended:
1.

Biopiracy and the theft of Indigenous knowledge are serious issues of
which there is insufficient awareness. Awareness-raising campaigns
should be launched, with the involvement of Indigenous and local
communities and other wide-ranging stakeholders (including
scientists, tour guides and travel agents, schoolteachers, and
influential villagers).

2.

Measures must be put in place to ensure the effective participation of
Indigenous Peoples and other knowledge holders in policy making, in
the implementation of legislation, and in any mechanisms that deal
with access and benefit sharing vis-à-vis traditional knowledge and
genetic resources.

3.

It is imperative to ensure the free, prior, and informed consent
(FPIC) of Indigenous Peoples via legislation and, if traditional
knowledge and/or genetic resources are expropriated in the absence
of FPIC, to secure just compensation for the affected communities.
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4.

Programmes must be put in place to build the capacity of Indigenous
Peoples and governments, particularly in relation to the many
pressing issues surrounding traditional knowledge and genetic
resources.

5.

Nepal’s cultural diversity should be promoted via governmental
support of Indigenous education. This education should be provided
in Indigenous tongues.

6.

Traditional knowledge and other Indigenous systems should be
tapped in advancing both the theory and practice of biodiversity
conservation.

7.

Indigenous Peoples should be afforded the right to control their own
traditional knowledge, as well as the right to be represented – both
legally and politically – through institutions of their own creation.
The right to the exercise of customary law, determined by Indigenous
Peoples’ own social and cultural practices, should be respected, as
should the right to collective ownership of their territories and all of
the manifestations of their culture.

8.

Guidelines on bioprospecting should be developed and implemented,
while the disclosure of origin and a certificate of legal provenance
should be a requirement of any and all patents sought on traditional
knowledge and genetic resources.
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Access and Benefit Sharing in
Kerala and Tamilnadu, India:
An Examination of TBGRI-Kani ‘Model’ and
Emerging Issues from the Indigenous
Peoples’ Perspective1
C.R Bijoy2

The ‘Discovery’
In 1987, in the southern part of the Western Ghat mountain region in
Kerala state, a team of scientists3 was researching the ethno-botanical
knowledge of the Kani community of the Thiruvananthapuram forest.
Their work was part of the All India Coordinated Research Project on
Ethnobiology (AICRPE).4 Mallan Kani and Kuttimathan Kani, two
Indigenous guides who accompanied the researchers on survey walks, felt
no fatigue, while the scientists were exhausted. The Kani guides replenished
their considerable energy by continuously eating a certain fruit, and offered
the scientists the same fare. Although they initially refused to divulge the
identity of the fruit, as such information was considered sacred knowledge
that was not to be revealed to outsiders, after much persuasion and
promises to respectfully employ the data and provide an equal share in any
benefits arising from its commercial use, Mallan Kani and Kuttimathan Kani
described the plant. To the Kani it was known as arogyapacha (meaning “the
plant that can provide ever-green health”); scientists later identified it as
Trichopus zeylanicus spp. Travancoricus, a perennial rhizomatous herb. The plant
was subjected to detailed scientific investigation, including chemical
screening to isolate its active properties. Though documented earlier, at that
time the traditional use and special properties of arogyapacha were not known
to the ‘outside’ world.
Detailed investigations were carried out at the Regional Research
Laboratory (RRL) in Jammu, where the anti-fatigue properties of arogyapacha
were confirmed. The various parts of the plant were subject to intensive
phytochemical screening and pharmacological studies, which revealed the
presence of certain glycolipids and non-steroidal compounds
(polysaccharides) with profound adaptogenic immuno-enhancing and anti-
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fatigue properties. As each plant bore only two or three fruits, its 100-200
gram evergreen leaves were considered a better option in terms of
harvesting for commercial production.
These scientists relocated to the Tropical Botanic Garden & Research
Institute (TBGRI)5 at Thiruvananthapuram, Kerala, in 1990. The Herbal
Product Development Division (ethnopharmacology)6 of TBGRI developed
a product, known as ‘Jeevani,’ a polyherbal drug composed of three
medicinal plants in addition to arogyapacha. The efficacy of Jeevani as an
anti-fatigue agent, however, could be attributed directly to arogyapacha.
After appropriate clinical trials a standardized herbal product was
formulated, boasting anti-fatigue, adaptogenic, and immuno-enhancing
properties.7
The final product was ready by the end of 1994. Obtaining the
license necessary for production required explanation via the modern
pharmacological framework, or through the codified formulary of the Indian
systems of medicine (Ayurveda, Sidha, or Unani).8 Because it can take up to
fifteen years to end up with a commercial product via the modern
pharmacological framework,9 Jeevani was explained in terms of the
Ayurvedic formulary. Arogyapacha or Trichopus zeylanicus was referred to in
Ayurvedic parlance as Diwya Varahi, one of the 18 divine herbs mentioned
in the ancient Ayurvedic treatises Charaka Samhita and Susrutha Samhita. This
strategy enabled TBGRI to obtain a license for the production of Jeevani
from the Drug Control Department of the Kerala government in 1996,
while the process patent of this formulation was filed in India in that same
year.10,11 The patent application did not mention the Kani. The Executive
Committee of the TBGRI decided not to file an international patent under
the Patent Cooperation Treaty administered by the World Intellectual Property
Organization on the grounds of a paucity of funds.
The Transfer of Technology and the ‘Model’
TBGRI transferred the technology necessary for the production of
Jeevani under a formal agreement12 with Arya Vaidya Pharmacy
(Coimbatore) Limited (AVP).13 The license came into force on November
10, 1995. As per the agreement, AVP was to pay TBGRI a license fee of
1,000,000 rupees (about $22,700 U.S. dollars),14 as well as a royalty of two
percent of the ex-factory sale price of the product for the first ten years of
commercial production. After the seven year license period expired in 2002
the license was not renewed with AVP, nor did TBGRI strike a new deal
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with any other company. TBGRI’s technology transfer was based on the
Council of Scientific and Industrial Research15 pattern, wherein sixty percent
of the license fees and royalties received goes to the institute. Eighty
percent of the remaining license fees and royalties are given to the inventors,
while the remaining twenty percent goes to supporting staff. A significant
departure from the CSIR pattern came in the form of a ten percent
reduction in the license and royalties paid to the institute and a ‘voluntary’
surrender of the portion that was due to the inventors and supporting staff
(both housed within TBGRI itself) to the Kani. In effect, TBGRI gave half
of the license fees and royalties to an autonomous institutional mechanism
that would benefit those who originally provided the information leading to
the development of the drug. The Executive Committee and the Governing
Body of TBGRI approved this departure from accepted practice in 1994, in
a step facilitated by Articles 8(j) and 15.7 of the Convention on Biological
Diversity (CBD). These specific provisions require member countries to
ensure the equitable sharing (with stakeholders and knowledge providers) of
benefits accrued from the use of biodiversity and associated knowledge
systems.16 The CBD had just been ratified by India when TBGRI
undertook its technology transfer, and India was thus obliged to promote its
provisions despite the absence of parallel national legislation.
The Kani themselves secured some economic gain from the
commercialization of arogyapacha through collection, cultivation, and sales;
and used these proceeds to found of a trust for the benefit of Kanis in
general. In 1997, the Kerala Kani Samudaya Kshema Trust (KKSS) was
registered as the official body and institutional mechanism through which
the Kani share of TGBRI’s license fees and royalties would flow. It was also
established to organize and undertake economic activities for the continued
supply of arogyapacha to AVP (for the sustained production of Jeevani) as
well as welfare activities for the members. KKSS was founded with nine
members; its membership has since risen to about 1,000. Since 1999
TBGRI has transferred approximately 650,000 rupees ($14,700 U.S. dollars)
to KKSS. (This being said, benefits in this particular case flowed only to the
Kanis within Kerala state, as indicated in the by-laws of the trust, and not to
Kanis in Tamilnadu.) At its first meeting in March 1999, at the Kallar
Mattammodhu Kani tribal settlement, the Executive Committee of the Trust
decided to keep 500,000 rupees (half of the license fee) as a fixed deposit,
and also decided to pay 20,000 rupees each to the Mallan Kani and
Kuttimathan Kani (now the Secretary of the Trust). This was decided by
the Trust’s Executive Committee, in consultation with TBGRI.
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Subsequently, KKSS constructed a community hall/office at Chonampara
tribal settlement, Kottoor, Thiruvananthapuram District.
It is critical to note that there was no formal agreement between
TBGRI and KKSS on this experimental benefit sharing arrangement. In
addition, in the existing legislative vacuum, the Government of Kerala has
not officially accepted this or any modified version of the ‘model’ as its
official policy; neither has it become TBGRI’s official policy.
The Commercialization of Jeevani
Jeevani, sold at 160 rupees for a 75-gram jar (approximately USD
$4.72 at 1996 rates), was successfully sold both domestically and abroad,
finding markets in countries such as the United States and Japan. With this
commercialization forest arogyapacha began to be collected extensively, and
traders moved in. The plant, meanwhile, was considered to be endangered,
and the Forest Department took steps to clamp down on harvesting,
undertaking seizures and filing charges. With this, the traditional collection
and use of arogyapacha by Kanis, hitherto ignored by forest officials, became
not only severely restricted but also actually criminalized. Officially,
objection to the commercial collection of arogyapacha stems from the fact
that the plant was not included in an official listing of ‘minor forest
produce,’17 a catalogue of biological materials that may be legally collected
from reserve forest areas and transported for sale.
Increased illegal and destructive collection of arogyapacha, intensified
policing by forest officials, confiscation of large quantities of the plant,
increasing demand, and the need for a regular supply of fresh leaves for
AVP led TBGRI scientists to develop a specific protocol for cultivation.
Vegetative and tissue culture methods quickly produced large quantities of
planting material, which was then distributed to any Adivasi18 group capable
of supplying AVP. Unfortunately, the medicinal properties of this perennial
were lost in the process – it turns out that arogyapacha needs its natural
habitat, in the shade of the forest canopy, to flourish. In response, TBGRI
organized cultivation and pre-process activities, under the supervision of
institute scientists, among 50 Kani families living inside forest areas. It was
calculated that each family with one or two acres of arogyapacha under
cultivation could earn about 20,000-30,000 rupees ($450-$680 U.S. dollars)
per acre initially, with the sum increasing in subsequent years.
In October 1997, AVP proposed that the Kerala Forest Department
and Tribal Welfare Department pay Kanis some seed money for cultivation
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of the plant under a buy-back arrangement; however, this proved untenable
as non-forestry activities are not permitted within forest areas under existing
law. Additionally, as the areas for collection and some part of the
cultivation fell within the state-controlled Reserve Forest, and thus under
the jurisdiction of the State Forest Department (SFD), the SFD demanded
its share of any license fees and royalties. Ironically, this area continues to
be illegally controlled by the Forest Department, in violation of India’s Forest
Conservation Act and the 1990 circulars of the Ministry of Environment and
Forest related to the settlement of forest rights. The Kerala Forest
Department later permitted the cultivation of arogyapacha within the tribal
settlement.
It is often claimed that the TBGRI-Kani ‘model’ is unique, and that it
constitutes the only known case where Articles 8(j) and 15 of the Convention
on Biological Diversity were fully implemented.19 While the TBGRI-Kani
model has been internationally acclaimed20 as a pioneering effort in benefit
sharing, the model is also characterized as
more or less a public relations exercise for the policy makers,
academics and some civil society groups who needed a
justification for their own involvement in facilitating
exploitation of biodiversity and the traditional knowledge that
comes along with it now turned into a global showcase for
biological theft.21
The enthusiasm that this exercise generated has also highlighted
serious shortcomings and conflicts. Many Kani elders believe that their
traditional knowledge (TK) is sacred and should remain exclusive; that
neither the Plathis (Kani healers or medicine men who are the repositories of
medical wisdom) nor the Moottukanis (Kani chiefs) were consulted; and that
the Kani who aided the researchers had no right to divulge sacred
knowledge for monetary gain. In September 1995, a group of nine Kani
healers wrote a letter to the Chief Minister of Kerala, who is also the
Chairman of TBGRI Governing Body, opposing the sale of their knowledge
to a private company. The Kerala Institute for Research, Training and
Development of Scheduled Castes and Scheduled Tribes (KIRTADS), a
separate directorate of the state government under the Scheduled Castes and
Scheduled Tribes Development Ministry, has publicly criticized the TBGRIKani model. In 1995, KIRTADS drafted a state-level bill for the protection
of the intellectual property rights of the Scheduled Tribes of Kerala through
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the granting of exclusive rights to Adivasi communities – a unique initiative
that has been overlooked and underdeveloped.
Customary Law and the Protection of
Adivasis’/Indigenous Peoples’ Territories and Knowledge
The symbiotic relationship between the Adivasis/Indigenous Peoples
and their ancestral domains has given these people a distinctive and
powerful understanding of their surroundings. They have developed a
knowledge system – often referred to as ‘Indigenous knowledge’ (IK) –
transmitted through generations and manifested in culture, customs, and
beliefs. Biodiversity thus facilitates the evolution of a complex ecological
map of knowledge.
The protection and sustainable use of biodiversity is reflected in the
customs of most Indigenous and local communities. Customary law and
traditional institutions of governance constitute the basis of conservation,
the sustainable use of biodiversity, and the preservation and development of
Indigenous knowledge. In all three areas, territorial rights and selfdetermination are fundamental. National and international laws and
policies, along with the modern development paradigm, have criminalized
Indigenous traditions by not recognizing and providing them effective legal
status. In fact, legislation often adversely affects customary law and practice,
seriously undermining Indigenous knowledge. Through the process of
enclosing traditional lands and orienting them toward the market, as well as
via the expropriation of natural resources, states often deny Indigenous
Peoples’ right to produce and protect knowledge. In such activities the
state, with its policies and laws, becomes an instrument of colonization.
Disenfranchisement and re-orientation is made possible by the adoption of a
predominantly individual-based rights system, which allows the
commodification of natural resources under state authority (‘eminent
domain’) while simultaneously denying Indigenous notions of collective
ownership and the priority of the community perspective. The common
good is replaced by exploitation for profit or personal aggrandizement.
India’s present-day legal system was developed to establish a unified
corpus of Indian law, except in matters of family, religion, and inheritance.
With the colonial imperative of appropriation ascendant, matters such as
natural resource management – very much a community-based issue –
became its first casualties. The concept of common property that facilitates
the development of Indigenous knowledge had been allotted very little space
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in the modern legal system. Laws have been progressively enacted without
due consideration of existing practices and systems, and despite the fact that
the Constitution of India recognizes customary law.
The Indian Evidence Act of 1872 is one of the earliest pieces of
legislation to formally recognize customs in establishing matters related to
rights. It calls for the examination of practices recorded in village
administration or settlement records; unfortunately, these seldom exist or, if
they can be located, are often grossly incorrect or incomplete because such
records have been largely ignored by the state. The judiciary, relying on
official records, too often denies customary rights. The Indian Easements Act
of 1882 provides for securing private rights, public rights, and rights to
certain classes of persons or sections of the public based on an examination
of customary rights. State forest laws dating back to 1865 and replaced by
the Indian Forest Act of 1927, transformed what was essentially a collective
domain governed by the customary law of communities into a series of
privileges and concessions sanctioned by and enjoyed at the will of the state
and its forest officials – this despite the scope for recognition of customary
law in state legislation. As a result, Indigenous knowledge and practices
have been degraded and damaged.
The Constitution of India recognizes customs and customary
practices. The term ‘law’ in Article 13 includes ‘customs’ and ‘usages’ having
the force of law but not infringing any of the fundamental rights conferred
by Part III of the Constitution. Article 21 on fundamental rights confers the
right to life, not merely of animal existence but life with human dignity, as
well as the right to livelihood. Article 39(b) enjoins upon the state a duty to
direct policy towards ensuring that the ownership and control of the
material resources of the community are distributed so as best to serve the
common good. Under Article 46 the state is obliged to see that Scheduled
Tribes are not made vulnerable to exploitation and deprived of their rights
by virtue of illiteracy or marginalization. Part IV-A of the Constitution
imposes a duty on the citizenry to value and preserve the rich heritage of the
nation’s composite culture; and to protect and improve the natural
environment, including forests, lakes, and rivers, which are the wellspring of
Indigenous knowledge. These directives, however, are meant to be
supported by actual legislation.
Most Indigenous communities have had little exposure to modern
systems of judicial redress. By way of contrast, they are well aware of their
own customary laws, making it easy for them to approach their traditional
institutions in search of justice. Therein, cases are adjudicated keeping in

30

Indigenous Peoples’ Contributions to COP-8 of the CBD

mind the needs of the community and of the victim, while considering the
capacity of the accused to withstand justice.
Article 244 of the Constitution contains specific provisions for the
administration of Scheduled Areas and Tribal Areas, through its Fifth
Schedule (covering administration of areas and tribes in most states) and
Sixth Schedule (which applies specifically to the states of Assam, Meghalaya,
Tripura, and Mizoram). It was under the Panchayat (Extension to Scheduled
Areas) Act (PESA) of 1996 that, for the first time, a clear directive
established that state legislatures may not pass laws that are incongruent
with customary law, social and religious practices, and traditional community
resource management systems. This law came into existence subsequent to
a nation-wide mobilization of Adivasis, for whom amelioration of the
dissonance between traditional tribal self-governance and modern legal
institutions was the most important goal of new legislation. A village itself is
defined in PESA’s Clause 4(b) as a habitation or a group of habitations, or a
hamlet or a group of hamlets, comprising a community and managing its
affairs in accordance with traditions and customs. According to Clause 4(d),
the village assembly must be competent to safeguard and preserve the
traditions and customs of the people, their cultural identity, community
resources, and the customary mode of dispute resolution. Though the
Panchayat (Extension to Scheduled Areas) Act was enacted a decade ago,
according to a national study none of the states with Fifth Schedule areas22
have passed legislation that could be considered to conform to the
provisions of PESA.23 States have disregarded the major components of
the Panchayat Act, have failed to amend existing laws, and continue to violate
PESA. In addition,24 the Indian president and its states’ governors have a
duty to preserve, protect, and defend both the Constitution (including this
special feature concerning the Scheduled Areas) and the law (including the
customs and usage of tribal people), subject to only one condition: that to
do so does not affect the basic structure of the Constitution. A governor is
given immense power to apply or not to apply any Act to any Scheduled
Area, and to make regulations for peace and good governance of said
Scheduled Area; but these, too, have been violated. The consequence of
these acts and omissions has been an exacerbation of the crisis and conflicts
in Adivasis’/Indigenous Peoples’ areas, creating a situation in which the
Constitution itself can be said to have virtually broken down. Most of the
Adivasis’/Indigenous Peoples’ homelands have officially become conflict
areas.25
In the Sixth Schedule areas, the district councils and regional councils
in the north-eastern states of Assam, Tripura, Meghalaya, and Mizoram have
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the power to make laws related to social customs. In these areas, there are
the formal, modern, central laws; traditional customary laws found within
communities; and laws made by Autonomous District Councils.
Consequently there are three institutions for the administration of justice:
traditional institutions dealing with customary and folk laws, formal
administrative bodies, and the Autonomous District Councils. Within the
Sixth Schedule Areas, Acts of Parliament and laws passed by the State
Legislature may not be applied to issues over which the Autonomous
Council is authorized to make and extend laws. This is meant to provide
leeway for bodies to evolve appropriate laws recognizing customary rights.
The obvious caveat is that this political process must be a democratic one,
which is difficult – nigh impossible – given the context of intense conflict
between traditional and modern/formal administrative bodies (and, to a
lesser extent, the Autonomous District Councils).
Article 371A and 371G of the Constitution contain special provisions
that recognize customary laws in the north-eastern states of Nagaland and
Mizoram. Under these articles, unless the Legislative Assembly of the state
so decides, no Act of Parliament may be passed affecting the religious or
social practices of the Nagas and Mizos, their customary law, traditional
administration of civil and criminal justice, or ownership and transfer of
their land and its resources. Compared to other Adivasi regions on the
subcontinent, the (often militant) activism of Nagas and Mizos has
combined with enabling Constitutional provisions to bring forth somewhat
stronger traditional governance systems and more effective command over
local resources.
For the first time in India, the right to access biodiversity and
community rights to intellectual property and traditional knowledge related
to forest biodiversity and cultural diversity feature in a draft law: the 2005
Scheduled Tribes (Recognition of Forest Rights) Bill. This, too, emerged only
through a nation-wide movement of, and a long struggle undertaken by,
Adivasis.
The Kanikar
The Kanikar (Kani) are an Indigenous People inhabiting the southern
part of Western Ghats. Because of its natural wealth, the ancestral domain
of the Kanikars was divided between the two present-day states of Kerala
and Tamilnadu. These states have pushed the Kanikars further and further
to the periphery of administrative units. They are today found in parts of
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Thiruvananthapuram and Kollam district in the Kerala state, and in the
Thirunelveli and Kanyakumari districts of Tamilnadu. Their population is
about 25,000;26 three-quarters of all Kanis live on the Kerala side of the
border. The Attingal princely rulers recognized large parts of the Kani
ancestral domain in the past.27 The Indian state, however, has refused to
continue such recognition. The British colonized the Kanikar’s ancestral
domains, which later became internal colonies managed by the states of
Kerala and Tamilnadu. The revenue agencies and forest departments of
these two southern states formally hold most of these lands, while the
remaining areas have been appropriated and converted into estates and
plantations by powerful non-tribals. The Kanikars have thus been pushed
into marginal enclaves scattered across the southern part of Western Ghats.
Historical Injustice
Roughly twenty percent of the land in India – considered the most
inhospitable areas – constitutes the traditional habitat of the Scheduled
Tribes, who together make up 8.8 percent of the national population. There
are also people who self-identify as Adivasi but who are not formally
recognized as part of a Scheduled Tribe. Between 1951 and 1990 alone,
nearly 8,539,000 persons were displaced – this figure constitutes over half of
all displaced persons and about 11 percent of the total population of
Scheduled Tribes, while displacements since 1990 have escalated
exponentially.
Such displacement has occurred subsequent to the
commencement of development projects, as well as in the name of
‘conservation’ of forests and protected areas.
Forest Rights
About 70 percent of the total land area of India, 3,287,263 km2 or
328.73 million hectares, have been taken over by the state as ‘forest.’ There
are 187 tribal districts in the country, covering 33.6 percent of the land area;
these districts house 37 percent of the nation’s forest cover and an
overwhelming 63 percent of its dense forests.28 The area classified as forest
has been increasing in order to reach the arbitrary target of 33 percent set by
the 1952 Forest Policy. At present, 778,229 km2, or 23.68 percent of the total
land area of India falls into this category. Some 22 percent of the forest area
(657,452 km2 or 65.746 million hectares), or 5 percent of the total land area,
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has been declared a protected area via the establishment of 90 national parks
and 501 wildlife sanctuaries. About 4 million people, mostly tribals,
continue to inhabit the forest area – hounded, starved, and under constant
threat of forced eviction.
A part of the ancestral domain of the Kanikar, covering 128 km2 in
the Thiruvananthapuram district of Kerala, has been declared the Neyyar
Wildlife Sanctuary. Contiguous with the Neyyar are the Kalakkadu Wild
Life Sanctuary (a tiger preserve covering an area of 223 km2) and the
Mundanthurai Wildlife Sanctuary (covering an area of 567 km2), both of
which are located in the Tirunelveli District of Tamilnadu. There is also a
proposal to declare an area of 1,701 km2, enclosing the entire Neyyar
Wildlife Sanctuary, the Agasthyamala Biosphere Reserve. Access to these
areas has been severely restricted, while many thousands have already been
evicted and those that remain face the threat of forced relocation.
Large tracts of Kani land have been classified as forest in both of the
states in which their traditional and contemporary territories lie. While
declaring these lands ‘forests,’ the 1927 colonial Indian Forest Act required
that Kanikar rights be recorded and settled; however, this particular aspect
of the act was carried out haphazardly and unjustly, if at all.29 The Wildlife
Protection Act of 1972 further curtailed the few concessions that the Kani still
enjoyed, putting them at the mercy of forest officials in wildlife sanctuaries
and national parks. The Forest Conservation Act of 1980 threatened to evict
large numbers of people still inhabiting the forests, whose rights had neither
been “recorded” nor “settled” under the earlier Indian Forest Act. Kani thus
became illegal encroachers in protected areas.
The denial of the legal rights of forest-dwelling peoples across the
country erupted into a national crisis in the late 1990s, summoning the
intervention of the Supreme Court of India in what became popularly
known as “the forest case.”30 The courts had granted the Forest
Department extra-constitutional powers, which they used liberally and
brutally all across the country. The ensuing crisis led the national Ministry
of Environment and Forests to acknowledge that “the historical injustice
done to the tribal forest dwellers through non-recognition of their
traditional rights must be finally rectified.”31 As an attempt to partially
correct this longstanding wrong, the Ministry of Tribal Affairs drafted the
Scheduled Tribes (Recognition of Forest Rights) Bill of 2005.32 Although the
ultimate fate of this bill is yet to be determined, it seeks to settle land rights;
rights to forest produce and grazing; usufruct rights; restoration of illegal
cancellation of titles, grants, and leases to lands; traditional and customary
rights; rights to common community resources; habitat rights for primitive
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tribal groups; the right to access to biodiversity; the community right to
intellectual property and traditional knowledge; and the right to protect
forests33.
Land Rights
Large tracts of land outside of the forests are designated as ‘revenue
lands’ and placed under state control. Most village commons and family
holdings are not officially recorded, and are therefore either encroached
upon by non-tribals or controlled by the state as national property, while
collective rights to land are not recognized by the present legislative
framework. These two factors combine with the result that only a small
number of Adivasis manage to obtain title to some part of their traditional
holdings. These legal titles, too, have been systematically alienated, despite
the fact that Article 244 of the Indian Constitution demands protection of
land rights.
In the state of Kerala, the Kerala Scheduled Tribes Act (Restriction on
Transfer of Lands and Restoration of Alienated Lands) was enacted in 1975,
but rules were framed only after more than a decade had passed. Despite
the explicit orders of the Kerala High Court in 1993, most alienated lands
were not restored. Instead, in 1999, the Kerala state government sought to
replace the 1975 legislation with a new law denying the restoration of
alienated lands – an attempt that was blocked when the Kerala High Court
deemed the new legislation unconstitutional. The case is still pending review
by the Supreme Court. These acts of the Kerala government violate Articles
3, 13, and 14 of the International Labour Organisation’s Convention No. 107
concerning the Protection and Integration of Indigenous and Other Tribal and SemiTribal Populations in Independent Countries (ILO 107), ratified by India in 1958.
ILO 107 sets out certain conditions and expectations related to the
protection of properties, respect of customary procedures of transmission of
traditional ownership of lands, prevention of non-tribes from securing
ownership or use of lands belonging to tribals, and provision of more land
where there is insufficient area for providing the essentials of a normal
existence. The Kerala state government’s acts also violate Section II of the
ILO’s Convention No. 169 concerning Indigenous and Tribal Peoples in Independent
Countries (ILO 169), which India has yet to ratify. ILO 169 explicitly
recognizes the concept of territoriality, the relationship between land and
identity, and the right to ownership of lands traditionally occupied. Finally,
the state’s actions ignore Part VI of the United Nations (UN) Declaration on
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the Rights of Indigenous Peoples, adopted by the Human Rights Council and
recommended to the General Assembly on June 29, 2006.
Large sections of the population who could not get their lands
officially recorded, and had subsequently become landless, fell outside of
protective land legislation. Marginalized and pushed to starvation, Adivasis
mobilized in Kerala and spurred an agreement between the state
government and the leaders of the Indigenous movement on October 16,
2001. Under this agreement, all landless Adivasis and those owning less
than an acre were to receive up to five acres within one year – yet another
promise that went unfulfilled. In the state of Tamilnadu, where the
Constitution has been blatantly ignored, the situation is much worse. This is
the only state in India where no land laws protect Scheduled Tribes. The
precarious situation brought about by the absence of constitutionally
required protection has intensified the crisis of survival for Scheduled
Tribes.
Governance
With the colonization of Adivasi territories, the continued
perpetuation of the legacy of colonization through instruments of national
and state law, and the authority underwritten by such legislation, the Adivasi
areas in India have been systematically usurped for natural resource
‘conservation’ and extraction. The Indian Constitution, however, provides
for various types of self-governance under Article 244, with the Fifth and
Sixth Schedules providing space for the development of self-determining,
self-governing systems based on tradition. Instead, in practice, an alien
political, administrative, and judicial system has been systematically imposed
through the deliberate subversion of Article 244. The loss of territory and
the massive instability created by, for example, state-sponsored development
and conservation efforts has displaced, on a conservative estimate, 10
million Adivasis/Indigenous Peoples (IPs). Waves of migration into
traditional lands, often state-sponsored or mediated, has resulted in a
significant weakening of traditional governance systems, while such
governance systems have not been supplanted by any alternative processes.
These areas remain adrift and poorly administered – so much so that most
Adivasi/IP-inhabited lands are now designated ‘disturbed areas.’ The
introduction of the Panchayat Raj (Extension to Scheduled Areas) Act in 1996 in
Fifth Schedule areas served to formally recognize the primacy of the village
assembly, instilling a new sense of hope for the revitalization and
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reconstruction of communities. In practice, though, state governments have
employed various means to systematically resist enactment of this legislation.
Both Kerala and Tamilnadu have failed to take steps to bring Adivasi
villages or habitations under the Fifth Schedule, despite recommendations
from the Dilip Singh Bhuria Committee, a special body convened by the
central government, to formulate a new law for the Schedule. In addition,
one of the terms of the October 16, 2001 agreement between the Kerala
government and the leaders of the Adivasi movements was the passing of a
cabinet resolution to bring all Adivasi habitation in the state under the Fifth
Schedule. This condition has not yet been satisfied. The potential for the
revitalization of Adivasi villages in both states, as well as the constitutional
provision for self-governance made available in legislation, have thus been
denied and squandered.
The TBGRI-Kani benefit sharing ‘model’ must be placed in this
context of the repudiation of fundamental rights to livelihood and survival,
leading to a constitutional breakdown in Adivasi areas. These shortcomings
have been repeatedly highlighted by various official documents of the
Government of India.34 The protection of cultural and intellectual property
is connected fundamentally with the realization of rights to territory and to
self-determination.35 Indigenous Peoples’ knowledge systems and cultural
heritage have developed in relation to the natural environment, and are
grounded in the spiritual and material relationship IPs share with their land
and territories. This relationship has historically inspired, and continues
today to strongly influence, Indigenous cultures. For this reason, cultural
and intellectual rights cannot be developed or enjoyed if Indigenous Peoples
are deprived of their territorial rights and their right to self-govern. ‘Benefit
sharing’ essentially deals with the rights of traditional communities over their
resources and knowledge. The success of any benefit sharing system thus
depends on the bargaining capability of the community and its members –
their ability to shape the transaction. Without this capability in place, no
benefit sharing agreement can be considered a ‘model.’
The CBD and the National Biodiversity Act of 2002
India, as a party to the Convention on Biological Diversity, is obliged to
take legislative, administrative, and policy measures to conserve biodiversity.
At the same time, it is expected to ensure the evolution of a framework for
fair and equitable access to, and benefit sharing of, biological and genetic
resources. More specifically, benefit sharing issues relate to how biological
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and genetic resources are acquired, and what shape the formal relationship
should take between those who have historically held the Indigenous
knowledge that typically arises from resource-rich traditional lands (‘IK
holders’), and parties who seek to acquire this knowledge for commercial
purposes.
The attendees at the Sixth Ordinary Meeting of the Conference of the
Parties (COP-6) to the Convention on Biological Diversity deliberated on the
interpretation of the CBD’s Article 15, and arrived at Decision VI/24. This
decision brought forth the Bonn Guidelines on Access to Genetic Resources and Fair
and Equitable Sharing of the Benefits Arising out of their Utilization.36 Although
voluntary, these guidelines present the first widely-accepted criteria for the
licensing of access to genetic resources. They are intended to serve as inputs
in developing legislative, administrative, and policy measures on access and
benefit sharing, with particular reference to provisions included under
Articles 8(j), 10(c), 15, 16, and 19 of the CBD; and contracts and other
arrangements under mutually agreed-upon terms.
The Bonn Guidelines also provide for the development of a nationallevel, competent authority. With specific reference to Indigenous and local
communities in the development of mechanisms and procedures for access
to resources and fair and equitable benefit-sharing regimes (Article 16 of the
CBD), free, prior, and informed consent (in conformity with Article 15,
paragraph 5 of the CBD), and mutually agreed-upon terms recognizing the
protection of the traditional knowledge, innovations, and practices of
Indigenous and local communities, such a national-level authority may
incorporate the following:
•
•

•
•

Effective participation of Indigenous and local communities in the
process of access and benefit-sharing in general, as well as on a caseby-case basis;
Provision of relevant decisions to Indigenous and local communities;
Enhancement of Indigenous and local communities’ capacity to
represent their interests fully at negotiations;
Respect for customs, traditions, values, and practices of Indigenous
and local communities,
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Respect for, and preservation and maintenance of, the knowledge,
innovations and practices of Indigenous and local communities
Legal certainty and clarity;
Respect for the established legal rights of Indigenous and local
communities, particularly those associated with the genetic resources
being accessed or where traditional knowledge associated with these
genetic resources is being accessed;
Prior informed consent of Indigenous and local communities, along
with the approval and involvement of the holders of traditional
knowledge, innovations, and practices in accordance with their
traditional practices;
Provisions to ensure the continued customary use of genetic resources
and related knowledge; and
Joint ownership of intellectual property rights, according to the degree
of contribution, as a real possibility.

The Convention on Biological Diversity recognizes national governments as
the bodies having the authority, through drafting and enforcing legislation,
to determine access to genetic resources. The CBD is silent, however, on
the subject of ownership of, or property rights related to, those resources.
In India, the Biological Diversity Act (BDA) of 200237 was drafted to
provide legal protection to the nation’s biodiversity. It strictly regulates
international access to bioresources for both research and commercial use,
with heavy fines for any infringement. The BDA provides for the
establishment of administrative and regulatory bodies at different levels –
national, state and local – and regulates access to biological materials and/or
IK by Indian and non-Indian citizens. Non-Indian citizens, non-resident
Indians, and corporate bodies not registered in India cannot use Indian
biological material for any research or commercial activity without prior
permission of the National Biodiversity Authority (NBA), a regulatory body
established by the BDA. The Biological Diversity Act also prohibits the
transfer of the results of research on biological material or related IK
(except for existing collaborative research projects) to non-citizens without
the prior approval of the NBA. There are penalties for not adhering to
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these provisions, which are intended to establish some control over the
expropriation and exploitation of bioresources and Indigenous knowledge.
Any person, either Indian or foreign, seeking protection of intellectual
property rights over bioresources or IK must first seek the
acknowledgement of the National Biodiversity Authority.
The Biological Diversity Act has, as its main aim, the conservation and
sustainable use of biodiversity, yet it also recognizes and provides for
rewards to the developers of ‘new’ biological material. Regulation of access
for Indian citizens applies only when there is commercial involvement or
monetary gain. Indians are not required to obtain permission from the
NBA before undertaking research activities. The BDA empowers the NBA
to impose royalties and compensation to ensure the equitable sharing of
benefits amongst all concerned parties; further, the NBA can altogether ban
access to any bioresources that are in danger of extinction. The BDA also
calls for the creation of a fund to support benefit sharing, conservation
efforts, and socio-economic development of areas within which
bioresources are accessed, with funds to be raised through fees, royalties,
fines etc. The shortcomings of national legislation are myriad, though, and
include the following facts and issues:
•

•

•

Prior informed consent (PIC) is not required under Indian legislation;
rather prior permission from the National and State Biodiversity
Board is required. No explicit channels are provided between the
state and the holders of knowledge or biological resources. Decisions
are in the hands of the state, rather than those of the knowledge
holders themselves.
The Material Transfer Agreement (MTA), a part of Indian legislation,
provides for the establishment of a National Biodiversity Fund, which
exists to “channel benefits to the benefit claimers.” However,
legislation does not describe precise elements of the MTA.
Institutions of self-governance are meant to constitute Biodiversity
Management Committees, primarily for the documentation of
biodiversity and chronicling of knowledge related thereto.
Unfortunately, they have no powers vis-à-vis recognition of the
customary rights of local peoples over biodiversity, access to
biological and genetic resources, or benefit sharing. Rules to this
effect were established in 2004.
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Local peoples’ and communities’ access to biological resources is
subject to existing laws and conservation needs, as determined by the
BDA.
Intellectual property rights (IPRs) are permitted by the BDA through
the granting of joint ‘ownership’ of such rights to the National
Biodiversity Authority. Therefore, while the bill refers to the 1992
Convention on Biological Diversity (CBD), neither the aim nor the spirit of
the CBD is honoured. The primary aim of the Convention on Biological
Diversity is to affirm national (read: state) sovereignty over a country’s
biodiversity through the establishment of a mechanism to control and
regulate access to, and use of, bioresources in India.
Article 8(j) of the CBD, which recognizes the claims of Indigenous
People and communities, finds no concrete expression in the BDA.

Article 6 of the CBD requires countries to prepare National
Biodiversity Strategy Action Plans (NBSAPs). In late 2003, the report
Securing India’s Future was finalized by a Technical and Policy Core Group
appointed by the Ministry of Environment and Forests. Development of
the NBSAP was the most extensive environmental planning process ever
undertaken in India. The report recommends innovative legal or other
means of securing traditional knowledge rights so that the trap of privatized
intellectual property rights may be avoided; however, the Ministry has
rejected the report – a document drafted by the Ministry itself – as “for the
major part scientifically invalid.”38
TRIPS and the Emerging Regulatory System
Many of the problems associated with the implementation of effective
benefit sharing emerge out of the incompatibility of two major international
agreements: the Convention on Biological Diversity (CBD) and the Agreement on
Trade-Related Aspects of Intellectual Property Rights (TRIPS). While the CBD
asserts national sovereignty over biological resources, calls for access to
biological resources to be regulated through mutually agreed-upon terms
and prior informed consent, and champions fair and equitable benefit
sharing, TRIPS propagates a proprietary regime and calls for monopolies on
intellectual protection. The legislative process in a country is typically
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dictated by the World Trade Organization and TRIPS – obeying the dictates
of the market – rather than the Convention on Biological Diversity.
At present there are no formal laws to prevent anyone from
appropriating knowledge from Indigenous communities, as TRIPS is now
the key international agreement promoting the harmonization of national
IPR regimes. It covers four types of intellectual property rights: patents,
geographical indications, undisclosed information (trade secrets), and
trademarks.
The Patents Act of 1970, amended in 1999 and 2002, does not grant
patents over any process or product which was already available to the
public through use, written description, or any other means, in any manner,
in any country. Nor does it allow the granting of patents for materials or
techniques used by local and Indigenous communities prior to the filing date
of the patent application. Patenting, which extends from processes to
products, requires satisfying criteria of novelty, inventiveness/innovation,
and industrial applicability. According to the Patent Act, the knowledge
found within local/Indigenous communities (including orally transmitted
knowledge) is considered to be a ‘prior art,’ and hence not patentable. In
the absence of laws that recognize and regulate traditional knowledge,
though, the scope for benefit sharing is almost nil. Instances of knowledge
in the public domain in one community or country being patented elsewhere
are numerous. In addition, no law specifically prevents or regulates the
patenting of products or processes derived from Indigenous knowledge or
traditional knowledge if that IK or TK has not yet been patented, or if the
relevant patent has expired. This was the case with Jeevani.
Traditional knowledge in its typical form does not satisfy the current
patent criteria of novelty, inventiveness/innovation, or industrial
applicability. Additionally, IPR regimes are based on individual rights
whereas TK is normally held collectively.
Recently amended patent law in India contains provisions for
mandatory disclosure of the source and geographical origin of the biological
material used in the ‘invention’ being patented. Provisions have also been
incorporated which include non-disclosure or wrongful disclosure as
grounds for refusal of the patent application or revocation of a patent
already granted. To protect traditional knowledge from being patented,
further provisions establish prior invention by available local knowledge,
including oral knowledge, as one of the grounds for refusal or revocation of
external patents and patent applications. In order to further strengthen
these provisions, new amendments to the text to prohibit the patenting of
innovations which amount to unmodified or scarcely modified traditional
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knowledge, or which constitute an aggregation or duplication of traditionally
known materials or properties.
The Geographical Indications of Goods (Registration and Protection) Act of
1999 is derived from Articles 22, 23, and 24 of TRIPS, and aims to create a
protective register which would identify a certain good as originating in a
territory, region, or locality, where a given quality, reputation, or
characteristic of that good may be attributable to its geographical origin.
This is meant for communities’ good and the improvement of their access
to markets, protecting communities that have traditionally grown or used a
given product. The Indications of Goods (Registration and Protection) Act permits
any association of persons or producers, or any organization or authority
established by law to represent the interests of the producer of goods, to
register a geographical indication.
The 2001 Protection of Plant Varieties and Farmers' Rights Act (PPV-FR) is
another piece of legislation drafted to meet India’s obligation to TRIPS, and
to encourage regulated trade in, and marketing of, seeds. The PPV-FR
makes provisions for farmers to claim a share for their contribution to the
development and registration of a new seed variety, if the new seed was
derived through use or adaptation of that farmer’s pre-existing seed variety.
The act acknowledges farmers as conservers, cultivators, preservers,
developers, and breeders of plant cultivars, while in the process protecting
extant varieties. A ‘gene fund’ for the sharing of benefits and the support of
conservation efforts is also planned. The government has the power to
regulate the plant varieties to be protected; for instance, it may restrict
certain varieties if it feels that their further development poses some risk to
the wider society. Compulsory licensing provisions are also incorporated
into the PPV-FR. The breeders of new plant varieties who use genetic
material from public sources like gene banks will get breeder’s rights and will
be entitled to earn profits. They will be required to pay for any germplasm
they access, whether such access results in the successful commercial
establishment of a new variety or not. Disclosure of the geographical origin
of the genetic material, as well as the provision of information relating to the
contribution (if any) of the local farming community, has been made
mandatory. Protection provided to a plant variety developed by a breeder
can be cancelled if there is any omission or wrongful disclosure of such
information. The Protection of Plant Varieties and Farmers' Rights Act also
provides for preservation, jointly or severally, of wild species or a traditional
variety, with or without added value, which has an economic use.
These TRIPS-related emerging regulatory laws and mechanisms are
essentially meant to protect domestic market interests rather than to provide
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an explicit recognition of rights to resources, access, benefit sharing, and
protection of related Indigenous and traditional knowledge.
Legitimizing Bioprospecting and Market Rights
It is argued that benefit sharing in the emerging intellectual property
rights regime requires documenting traditional knowledge in order to
identify both the knowledge itself and the knowledge holders.
Documentation and registration, it is believed, would establish such
knowledge in the public domain and thereby prevent inappropriate
patenting. Yet by itself, documentation is not expected to facilitate benefit
sharing in which the holders of IK and TK are participants, nor could it
establish exactly how they should benefit. Documentation does, however,
have the potential to enable commercialisation of innovations based on
Indigenous and traditional knowledge.
Organized documentation of Indigenous knowledge systems was
initiated as early as 1982, and a number of governmental institutions have
been involved in this work. These include such bodies as the Council for
Scientific and Industrial Research, the National Botanical Research Institute,
the Central Drug Research Institute, the National Institute of Immunology,
the Tropical Botanical Garden and Research Institute, and the National
Medicinal and Aromatic Plant Institute.
The globalization of markets, external pressures from TRIPS, and the
emergence of a significant, IPR-friendly interest group within the country
has led India to strive for an advantageous position through pioneering
initiatives. The Indian government set up the Traditional Knowledge
Digital Library, an electronic database, to document medicinal plant
information in the public domain, including traditional systems such as
Ayurveda, Unani, Siddha, Naturopathy, and folklore. The information
collected is classified under the Traditional Knowledge Resource
Classification, an information retrieval system linked to the International
Patent Classification system at the World Intellectual Property
Organization.39 This is being undertaken so that the information gathered is
available to national patent offices across the globe, and may be used to
clarify whether or not new patent applications actually involve knowledge
already in existence in India.
The National Innovation Foundation (NIF),40 established by the
Department of Science and Technology of the Government of India in
2000, provides institutional support in scouting, spawning, sustaining, and
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scaling-up grassroots innovations, and in helping their transition to selfsupporting activities. The NIF also established the National Register of
Innovations and Unique Traditional Knowledge, intended to support the
incubation of TK-related innovations and their conversion into viable
business opportunities. The Society for Research and Initiatives for
Sustainable Technologies (SRISTI),41 a non-governmental initiative based in
Ahmedabad, Gujarat, and established in 1993, promoted the ‘Honey Bee
Network’42 for the documentation and promotion of innovations through
entrepreneurship. The Honey Bee database of 12,000 innovations, collected
and documented by SRISTI, formed a part of the National Register of
Innovations managed and supported by the NIF. Grassroots Innovations
Augmentation Networks in various geographic regions have also been
established to link-up innovations, investment, and enterprise. Input from
the formal sciences and the technology sector, design services, support for
project planning and management, and instruction in finance and marketing
all combine to help transform an innovation into a product and thence into
a business. The National Biodiversity Act also establishes that village or
community biodiversity chronicles/registers are to be created at the national
level.
All of these measures all open up avenues for the commercialization
of Indigenous knowledge through the development of marketable products.
This means that if someone were to ‘improve’ a piece of traditional
knowledge, however slightly, the patent condition of ‘novelty’ would be
satisfied. The resulting ‘innovation’ could be patented without reference to
the original knowledge holders. The owner of patented property is also
under no legal obligation to share any part of the profit gained through such
improvement with the original TK holders. With the establishment of a
harmonized international IPR regime these processes gain further
legitimacy, become systematized and organized, and begin to fall under a
regulatory framework. In addition, the harmonization of IPR regimes
allows traditional knowledge, which is not normally compatible with the
concept of private property, to be brought within the ambit of privately-held
goods and individual rights thereto.
‘Bioprospecting’ involves not only the harvesting of tangible organic
material for genetic manipulation, but also the extraction and exploitation of
resources or information gained from organic material, the public domain,
and/or ethnobiological expertise. The commercial enclosure of privatized
ecosystems and knowledge in a commodified global commons requires
exclusion of vast sections of the population from access to resources, while
those same resources are increasingly regulated and policed. Living
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traditions are stored as ex situ collections while traditional communities, as
Indigenous Peoples divorced from their own heritage, rapidly lose both
traditional knowledge and the holders of traditional knowledge. For these
reasons, Indigenous Peoples have demanded a moratorium on the
registration of TK.43
Finally, Indigenous Peoples are all too aware of the extreme
limitations of the dominant discourse on rights, which revolves around
notions of property and ownership that are alien to (and actually contradict)
Indigenous worldviews. For Indigenous Peoples, concepts of custodianship
and stewardship – both of which are duty-based, rather than rights-based –
far better describe their relationship with the living world. (Ironically, this
creates a situation in which intellectual heritages and traditional knowledge
need to be protected from IPRs, which are themselves intended to serve as a
protection mechanism.) When Indigenous Peoples talk about their rights,
these invariably include the right to have and to employ a unique worldview.
Conclusion and Recommendations
Assessment of the Tropical Botanic Garden & Research InstituteKani ‘model’ of access and benefit sharing requires an evaluation of national
legislation (or the absence of national legislation) intended to implement the
relevant provisions of the Convention on Biological Diversity. These provisions
relate to the recognition and respect afforded the rights of Indigenous
Peoples, including territorial rights, rights to access and utilize resources, and
self-governance/self-determination.
A thorough assessment reveals that the TBGRI-Kani ‘model’ was
simply a voluntary initiative of the scientists and the institute involved. No
party was legally obligated to undertake any benefit sharing arrangement.
Documentation on the yet-unpatented Jeevani formulation included no
formal recognition of the Kanis’ contribution to its development, nor was
any attempt made to accord them intellectual property rights. In this case
the knowledge providers, who are themselves members of the Kanikar,
violated customary law by not obtaining the free, prior, and informed
consent of either the traditional chiefs or the community in general. After
the commercialization of arogyapacha the status of the Kanis worsened, and
their already limited access to traditional resources was criminalized (even
though that initial limitation occurred in violation of mainstream forest
laws). Neither the Kanis in general nor the specific Kani who aided the
researchers had any say in determining access to the resources which
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customarily fell within their ancestral domain. Additionally, neither was a
party to the negotiation of any benefit sharing that took place, nor were they
involved in defining either the quantity or nature of benefits. Moreover, the
voluntary benefit sharing arrangement that did emerge was never
formalized. Taken collectively, these events expressly violate Articles 8(j)
and 15 of the CBD.
At another level, the legal obligation of the state to accord rights to
forest peoples, as well as to prevent the alienation of lands and undertake
the restoration of illegally alienated lands, remains unfulfilled. Constitutional
rights to land, forest access, and use of natural resources are still being
wilfully violated by the state, as well as by private interests acting in collusion
with the government. This has forced the Adivasis to resist the continued
violation of state legislation and to force the implementation of their own
customary law. The constitutional right to some form of self-governance,
legally available elsewhere in the country, has been denied to the Kanis.
Notwithstanding the limitations of the Convention on Biological Diversity,
national legislation and government action further limits and dilutes the
obligations laid out in the CBD. Fulfilment of TRIPS (which itself is not in
harmony with the CBD, and often stands in direct opposition to it), and in
particular the adoption of IPR regimes in line with TRIPS, serves to override
CBD obligations.
Rather than recognizing the rights of
Adivasis/Indigenous Peoples, these new regimes damage the few rights
currently accorded them in national and international law.
Indigenous Peoples’ right to permanent sovereignty over the natural
resources traditionally found in and on their lands is implicit in international
law.44 These include the right of ownership of the lands they have
historically or traditionally used and occupied, the right to self-determination
and autonomy, the right to development, and the right to be free from
discrimination, amongst others. These are collective rights that require the
states to respect, protect, and promote the interests of Indigenous Peoples
as collectivities. The legal expropriation of resources that once belonged to
Indigenous Peoples is discriminatory, contradicts international law, and
constitutes vestigial colonialism. Such practices ought to be eliminated in
order to ensure that Adivasis/IPs enjoy ownership of, and benefits derived
from, the natural resources on, under, or otherwise associated with
traditional lands. The authority of Indigenous Peoples to manage, conserve,
and develop their resources according to their own institutions and laws
must be honoured. Where Adivasis/IPs, for valid legal reasons, do not own
or control the natural resources found within or upon their territories, they
must nevertheless be allowed to share in benefits arising from the
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development or use of those resources. Further, this benefit sharing must
occur via a process bereft of discrimination, and the Adivasis/IPs must be
fairly compensated for any damage that may result from the development or
use of said resources.
Self-determination (under certain conditions), collective ownership of
lands and territories, exercise of customary law according to social and
cultural practices, legal and political representation through their own
institutions, and control over their own Indigenous knowledge are all rights
claimed by Adivasis/Indigenous Peoples. They explicitly call for securing
legal recognition and actual practice of the rights of communities to:
1.

Govern their biological resources;

2.

Collectively accept or reject development projects/programmes
through processes that provide free, prior, and informed consent and
employ Indigenous customary law;

3.

Collectively benefit from the use of their biological resources,
innovations, practices, knowledge, and technologies acquired through
generations;

4.

Use their innovations, practices, knowledge, and technologies in the
conservation and sustainable use of biological diversity; and

5.

Exercise collective rights as legitimate custodians and users of their
traditional biological resources.
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The Department of Science & Technology of the Government of India launched
the All India Coordinated Research Project on Ethnobiology (AICRPE), a multiinstitutional and multidisciplinary project, in 1982, under the Man & Biosphere
Programme (MAB). With the creation of the Ministry of Environment & Forests
(MoEF) by the Government in 1983, the MAB programme, along with AICRPE,
was transferred to the new ministry. A coordination center for AICRPE was
established at the Regional Research Laboratory (RRL). Dr. P. Pushpangadan, then
a scientist at this institute, was appointed as the Principal Investigator and Chief
Coordinator of the project. The project operated at 27 centres across the country.
One of its units was at the Government Ayurvedic College, Thiruvananthapuram,
headed by Dr. S.Rajasekharan; another was located at the foundation promoted by
Arya Vaidya Pharmacy (AVP) at Coimbatore. AICRPE documented the rich
knowledge system of Adivasis on over 10,000 plants, as well as many wild animal
and bird species.
4

The Tropical Botanic Garden and Research Institute (TBGRI) was established as
an autonomous body by the government of Kerala, India, in 1979. In 1997, the
Ministry of Environment and Forests (Government of India) accorded it the status
of a grant-in-aid Centre of Excellence in Conservation and Sustainable Utilization of
5
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Tropical Plant Diversity. TBGRI comprises the following divisions: Plant
Systematics and Evolutionary Science, Plant Biotechnology, Microbiology,
Conservation Biology, Ethnopharmacology and Ethnomedicine, Phytochemistry,
Ecological Economics and Environmental Planning, Information Technology and
Eco-education.
This division, with its research facilities and expertise in ethno-pharmacology, was
established under a project signed between TBGRI, DANIDA (the Danish
Development Aid Agency, a major international funding agency), and the Royal
Danish School of Pharmacy in Copenhagen as a joint research programme on
Indian Medicinal Plants. While the research data is jointly owned and published, any
patents arising from the work were to be the sole property of TBGRI. TBGRI was
to acknowledge the technical and financial support of DANIDA in their
development efforts in R & D capacity building. (Personal communication, Dr. P.
Pushpangadan.)

6

7 Studies revealed anti-fatigue, anti-tumour, anti-gastric ulcer, anti-stress, antiallergenic, anti-oxidant, adaptogenic, aphrodisiac, immunomodulatory, and
hepatoprotective properties. Evaluations related to shelf-life and clinical properties
were also carried out.
8 It is worth noting that the Indian systems of medicine do not recognize local
knowledge.

The modern pharmacological framework involves activity-guided isolations of
single molecules, which entail an investment of significant time and financial
resources.

9

Twelve active compounds were isolated from arogyapacha, and five process
patent applications have been filed since 1994. The process outlined was for
preparing a ‘novel’ immunoenhancing anti-fatigue, anti-stress, and hepato-protective
herbal drug, ‘Jeevani.’ P. Pushpangadan, S. Rajasekharan and V. George V., Patent
Application 959/MAS/96, 4 June 1996.

10

Another process dealt with the isolation of a glycolipid fraction from Trichopus
zelyanicus, possessing adpatogenic activity, for which a patent has been awarded.
K.K. Butani, D.K. Gupta, B.S. Taggi, K.K. Anand, R.S. Kapil, P. Pushpangadan and
S. Rajasekhran, Patent Application 8/Del/94, 1994.
Three more patent applications mentioning this plant were also made. One was for
diabetes (Patent Application 957/MAS/96, 4 June 1996), the second a sport medicine,
‘Vaji’ (Patent Application 958/MAS/96, 4 June 1996) and third was a process to
prepare a herbal preparation for cancer (Patent Application MAS/650/2001).
Amongst these five patents, benefit sharing was attempted only for Jeevani.
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The patent was sealed only in late 2005, and was yet to be awarded as of October
of that year. Personal communication with Dr. S. Rajasekharan, TBGRI.

11

For the full text of this agreement see
<http://www.wipo.int/tk/en/databases/contracts/texts/html/tbgri.html>.

12

13 AVP, an Ayurvedic drug manufacturing company headquartered in Coimbatore,
Tamilnadu, with manufacturing facilities in Kerala, was established in 1948.

Half of this fee was to be transferred to TBGRI upon signing the agreement with
the balance due upon transfer of the technology by TBGRI.
14

15 The Council of Scientific & Industrial Research (CSIR) is the premier industrial
R&D organization in India, constituted in 1942 by a resolution of the (then) Central
Legislative Assembly. It is an autonomous body registered under the Registration of
Societies Act of 1860.

Personal communication with Dr. P. Pushpangadan, Director, National Botanical
Research Institute, Lucknow, and former Director of TBGRI, from the time of
experimentation on the TBGRI-Kani ‘model’ (6 October 2005).
16

17 The Forest Department subsequently agreed to include arogyapacha in the list of
Minor Forest Produce, but by then the manufacturing license given to AVP had
expired.

“Adivasis” literally translates as “original inhabitants,” and is used to refer to the
tribal/Indigenous inhabitants of India. The Indian Constitution officially recognizes
Adivasis as “Scheduled Tribes,” although they are often grouped together with
scheduled castes in the category “Scheduled Castes and Tribes.”
18

19

This is mentioned in most writings on TBGRI-Kani ‘model.’

Won the United Nations Development Programme’s Equator Initiative Prize in
2002 for innovation in poverty eradication and sustainable development. It
invariably tops the list of case studies on benefit sharing models mentioned in
various reports and documents of organizations such as the UNDP.

20

Devinder Sharma, “Selling Biodiversity: Benefit Sharing is a Dead Concept,”
Mindfully, 3 May 2004, 18 September 2006,
<http://www.mindfully.org/WTO/2004/Selling-BiodiversitySharma3may04.htm>.

21

22 Fifth Schedule Areas are constituted within the states of Madhya Pradesh,
Himachal Pradesh, Jharkhand, Chattisgarh, Andhra Pradesh, Orissa, Bihar,
Maharashtra, Gujarat, and Rajasthan. However, states such as Kerala, Tamilnadu,
Karnataka, and West Bengal continue to ignore the demand by Adivasis to declare
their habitations under Schedule Five.
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Commissioned by the National Institute of Rural Development, Hyderabad,
between 2001and 2003.

23

24

As per Paragraphs 2 and 3 of the Schedule, and Articles 60 and 159.

25 According to a Home Ministry report, there were 156 districts in 13 states that
were considered to be under the sway of the Maoists as of September 2004, which
had increased to 170 districts in 15 states by mid-2005. Many of them are tribaldominated districts.
26 See <http://www.ethnologue.com/14/show_language.asp?code=KEV>. All of
the existing studies on the TBGRI Kani ‘model’ mention their population at about
16,000, confined only to the Thiruvananthapuram District.
27 For instance, in the 18th century 21 prominent Kanikars were allotted 36,000 acres
through a royal neetu (order) by Marthandavarma Maharaja. Of this, 25,954 acres/82
cents were in Thiruvananthapuram and 10,045 acres/18 cents were in Kanyakumari
districts.

Ministry of Environment & Forest, State of Forest Report (New Delhi: Government
of India, 2003).

28

29 B. D Sharma, Resolution of Conflicts Concerning Forest Lands - Adoption of a Frame by
Government of India (New Delhi: Commissioner of Scheduled Castes and Scheduled
Tribes, 1990).

T.N. Godavarman Thirumalpad vs. Union of India and Others, Writ Petition (Civil) No.
202 of 1995.

30

Affidavit filed in the Supreme Court by the Ministry of Environment and Forest,
Government of India, on 21 July 2004.

31

32

See <http://tribal.nic.in/bill.pdf>.

33 The rights covered under the proposed act are (a) the right to hold and live in
forest land under individual or common occupation for habitation or for selfcultivation for livelihood by a member or members of a forest dwelling Scheduled
Tribe; (b) rights such as nistar, by whatever name called, and used in erstwhile
princely states, Zamindari, or such intermediary regimes; (c) the right of access to,
use of, or disposal of minor forest produce; (d) other rights of use or entitlement
such as grazing (both settled and transhumant) and traditional seasonal resource
access of nomadic or pastoralist communities; (e) the right of habitat and habitation
for primitive tribal groups and pre-agricultural communities; (f) rights in or over
disputed lands under any nomenclature in any State where claims are disputed; (g)
rights for the conversion of Pattas or leases or grants issued by any local authority or
any state government on forest lands to titles; (h) the right to convert forest villages
into revenue villages; (i) rights of settlement of old habitations and unsurveyed
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villages, whether notified or not; (j) the right to access biodiversity and the
community right to intellectual property and traditional knowledge related to forest
biodiversity and cultural diversity; (k) the right to protect, regenerate, or conserve or
manage any community forest resource which they have been traditionally
protecting and conserving; (l) rights which are recognised under any state law or
laws of any Autonomous District Council or Autonomous Regional Council, or
which are accepted as rights of tribals under any traditional or customary law of any
state; and (m) any other traditional right customarily enjoyed by the forest dwelling
Scheduled Tribes which are not mentioned in clauses (a) to (l) but excluding the
right to hunt.
See, for instance, the Twenty-Ninth Report of the Commissioner for Scheduled Castes and
Scheduled Tribes (New Delhi: Government of India, 1987-88).

34

Erica-Irene Daes, Study on the Protection of the Cultural and Intellectual Property of
Indigenous Peoples (Geneva: United Nations’ Sub-commission on the Prevention of
Discrimination and Protection of Minorities, 1994): par. 4.

35

36 For the full text see <http://www.biodiv.org/decisions/default.aspx?m=cop06&d=24>.

For the full text of the act see
<http://envfor.nic.in/divisions/biodiv/act/bio_div_act.htm>

37

See the official statement at
<http://pib.nic.in/release/release.asp?relid=12522&kwd=>.

38

For the response from the Technical Policy Core Group see
<http://puggy.symonds.net/pipermail/india-ej/2005-October/001857.html>
39 IPC of World Intellectual Property Organization (WIPO) is used by national
patent offices worldwide in classifying the subject matter contained in patent
documents. Each patent document bears one or more IPC codes assigned to it by
the respective patent office. The data available is primarily used to determine the
validity of the patent application.
40

See <http://www.nifindia.org>.

41

Based at Indian Institute of Management, Ahmedabad.

42

See <http://www.sristi.org/honeybee.html>.

Workshop on Traditional Knowledge and Biodiversity (Secretariat of the Convention on
Biological Diversity, November 1997).

43

44 Erica-Irene A. Daes, Indigenous Peoples’ Permanent Sovereignty Over Natural Resources
[Final Report of the Special Rapporteur, E/CN.4/Sub.2/2004/30] (Geneva: Office
of the United Nations High Commissioner for Human Rights, 2004).

54

Indigenous Peoples’ Contributions to COP-8 of the CBD

Also refer to Article 3, 12, 24, 26 and 29 in particular of the United Nations Draft
Declaration on the Rights of Indigenous Peoples. These articles relate to Indigenous
knowledgeand cultural heritage.

Thematic Area II:

Article 8(j)

The Implementation of Article 8(j) in
Latin America:
Examples from Chile, Mexico and Panama
Jose Naín,1 Cecilio Solis Librado,2 and Florina López3

In the progress of the application and development of the Convention
on Biological Diversity (CBD), the need to move from political discussion to
application has been frequently highlighted. Despite the almost universal
ratification of this international instrument, and ten years having elapsed
since the convention was signed, actors at the World Summit on Sustainable
Development (WSSD) in Johannesburg, 2002, had to point out that the rate
of loss of biological diversity continues to grow at an alarming rate. The
WSSD concluded that it was necessary for new goals, with specific time
frames and serious commitments, to be outlined. By that time the Fifth
Ordinary Meeting of the Conference of the Parties to the CBD (COP-5;
Nairobi, 2000) had chosen a theme, “From Policy to Implementation,” that
recognized the need to move from conceptual discussions to the
development of the first programmes of work, to action on the national
level. After the WSSD the urgency of effective action was incorporated into
the central argument underlying international work on the CBD. At COP-7
(Kuala Lumpur, 2004) a decision was made to form a working group to
review CBD implementation. This body was mandated to rationalize the
work of the convention by harmonizing its goals and objectives, as well as
setting out deadlines and indicators to measure advances, in another attempt
to put into practice the many decisions the parties have made over the
lifetime of the Convention on Biological Diversity.
Within the CBD, this general situation is also occurring around those
articles specifically related to the subject of traditional knowledge: Article
8(j) and the so-called “related provisions.” The programme of work for this
group of articles was adopted at COP-5, after preparatory efforts laid the
groundwork at COP-4 (Bratislava, 1998). Since then, some of the related
tasks entrusted to the CBD Secretariat have seen interesting advances at the
international level, the most notable being the adoption of the Akwé: Kon
Guidelines for the cultural, environmental, and social assessment of actions
planned on Indigenous territories. There have also been advances in the
development of participatory mechanisms to include Indigenous Peoples in
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the CBD process; in the elaboration of a composite report on the status and
trends of traditional knowledge; and in the analysis of elements of sui generis
systems for the protection of traditional knowledge.
The achievement of these meagre advances has involved enormous
effort on the part of Indigenous organizations. It has not been easy to
maintain the levels of participation necessary for a coherent follow-up on
the convention’s issues, let alone to have a real impact on decision-making.
Maintaining the International Indigenous Forum on Biodiversity (IIFB) as a
space for the coordination and facilitation of Indigenous participation in the
processes of the CBD has also been a burden for Indigenous organizations.
The IIFB involves work that is often carried out without any financial
support, entails an additional spate of meetings, and calls for the preparation
of documentation by organizations that are already overloaded with work at
the local and national levels.
In fact, it is precisely the lack of real implementation of the CBD at
the national level that makes it so difficult for Indigenous Peoples and their
organizations to actively participate in the implementation of the
convention. We can say – as will be seen in the specific examples of this
case study – that the Secretariat has fulfilled some of the tasks associated
with the programme of work with which it was entrusted (though in a
limited way), and that the parties to the convention have also satisfied some
commitments in this regard. Yet these commitments have not gone beyond
the meeting rooms of the working groups or the COP itself.
Implementation at the national level, as the parties to the CBD themselves
acknowledge, has been deficient, and it is this challenge that the Convention on
Biological Diversity is currently confronting.
Since the creation of the Working Group on Article 8(j) (8(j) WG),
the CBD Secretariat has presented various reports on the implementation of
the group’s programme of work. The report UNEP/CBD/WG8J/3/3,
presented in 2003 at the third meeting of the 8(j) WG, articulates a brief
analysis of the implementation of the programme of work (PoW) at the
national level. In this report, the first aspect that calls for attention is the
fact that half of the parties to the CBD either do not report (for example,
very few of the Latin American countries have presented their second
national report) or do not respond to the question of what measures they
have taken to implement the PoW on article 8(j).4 As we will see, this lack
of information is a clear sign of the lack of interest and progress in
implementation. The case studies from Mexico and Chile reflect the lack of
information on the subject in the official, theoretically competent organs.
Asociación Nacional Indígena Plural por la Autonomía (ANIPA) reports
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that basic data was sought during personal interviews with officials in charge
and, in some cases, not even after a certain amount of time had passed was
information on the implementation on the PoW received.
In the report of the Secretariat with regards to Latin America, based
on the second national report and other implementation-related materials
received, the following is the only information available:
•
•

The existence of Law 41 of 1998 in Panama.
In relation to inventories and databases, Cuba has reported on an
inventory of genetic resources while El Salvador, in the frame of the
Progolfo project, has undertaken a first list of plants and their
traditional uses.

The Secretariat concluded:
From responses received through the second national report,
it is possible to conclude that, at the national level, the
review of the programme of work on Article 8(j) and related
provisions is still at an early stage; only 3 per cent of the
Parties have actually reviewed the programme of work and
identified how to implement those tasks which are
considered appropriate to the national circumstances (see
figure 4). Consequently, only 3 per cent of the Parties are
integrating such tasks in their ongoing programmes, taking
into account the identified collaboration opportunities. Only
the same small percentage of Parties is taking full account of
existing instruments, guidelines and codes and other relevant
activities in the implementation of the programme of work.
It is also estimated that 19 per cent of Parties have not yet
undertaken any activities to mainstream relevant tasks in
other programmes of work.5
The case studies presented here, in the form of data gathered from
three Latin American countries, can augment this conclusion. The
information compiled in these case studies is strengthened by the
provisional conclusions obtained from a questionnaire circulated among
Indigenous organizations in various countries in the region. To date, twelve
completed questionnaires have been received, allowing for a first
approximation of knowledge of the CBD and international processes among
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Indigenous organizations, as well as about their participation in national
implementation initiatives.
The majority of questionnaires received indicated a lack of
information about the Convention on Biological Diversity in general, and its
implementation at the national level in particular. As regards participation,
the questionnaires revealed that very few Indigenous organizations have
been called upon, by competent public institutions, to address any of the
issues within the CBD. The questionnaires and case studies together stress
that participation has been very limited. Decision-making on issues such as
access to biological or genetic resources in Indigenous territories, or the
creation of registers/databases, are the domain of governmental organs
without, in the majority of cases, any effective involvement of Indigenous
Peoples. Capacity building, the activity or issue most often brought up by
Indigenous Peoples, remains virtually unaddressed. As stated in the case
studies, it seems that the only initiatives in effective implementation of the
Convention come from the Indigenous organizations themselves. In fact,
there are Indigenous proposals for new legislation on biological diversity
and traditional knowledge in Ecuador, Colombia, and Bolivia, while national
legislative advances have been rare or nonexistent.
Despite the fact that the Convention on Biological Diversity is an
instrument which does not recognize the basic rights of Indigenous Peoples,
Indigenous organizations have repeatedly stated that they share its goal of
supporting the sustainable use and care of global biodiversity.6 They have
aided in its dissemination and implementation in the hope that the
convention could be harmonized with traditional knowledge and with
respect for Indigenous Peoples’ rights. The three case studies presented
here contrast the inefficiency or disinterest of governmental agencies with
the proposals emanating from Indigenous Peoples and organizations. The
latter are trying to take the content of and discussions on the CBD to the
grassroots level, elaborating projects which allow for the development of
sought-after capacity-building activities, legislative proposals, and other
initiatives. On the following pages we present a summary of three national
case studies on the implementation of Article 8(j) in Latin America.
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Chile
The case study from Chile analyses the scope of the implementation
of Article 8(j) by the Chilean government, examining the national legislative
and institutional framework related to the Convention on Biological Diversity.
Said framework is embedded in the Chilean legislation related to Indigenous
Peoples.
Unlike other South American countries with Indigenous
populations, Chile has not ratified the International Labour Organisation’s
Convention No. 169 concerning Indigenous and Tribal Peoples in Independent Countries.
There exists an Indigenous Law from 1993, which while it does not mention
‘traditional knowledge’ or any other legal category that might be related to
this concept, does explicitly recognize the value of Indigenous cultures,
along with the land as the “main fundament of their existence.” In
accordance with the spirit of the CBD’s Article 8(j), it states that, “It is the
duty of society in general and the State in particular to respect, protect and
promote the development of the indigenous, their cultures, families and
communities through its institutions adopting adequate measures to this end
and to protect the indigenous lands, watch over its adequate exploitation, its
ecological balance and propose its amplification […]”7 Furthermore, “The
State has the duty to promote the indigenous cultures which form part of
the heritage of the Chilean Nation.”8
The provisions of the Indigenous Law have not served to protect the
rights of the Indigenous Peoples of Chile. On the contrary, the Indigenous
Law itself, as well as sectorial laws, threatens to undermine the participation
of Indigenous Peoples, as well as the protection and application of
traditional knowledge. For example, the Indigenous Law establishes a norm
with regard to access to the traditional knowledge and practices of
Indigenous communities. It authorizes the department in charge of
Indigenous affairs – the National Corporation of Indigenous Development
(CONADI) – to decide on the use of the heritage of Indigenous Peoples
without their participation or approval. This is apparently done “With the
aim of protecting the historic heritage of the indigenous cultures and the
cultural goods of the country a previous report is required from the
Corporation […] for: a) the sale, exportation or any other form of alienation
abroad of the archaeological, cultural or historic heritage of the indigenous
of Chile.”9 Furthermore, Indigenous Law 19.253 protects the ownership of
Indigenous soil but it does not include the resources upon or within that
land.
This case study takes into account other legislation affecting the
knowledge and resources of Indigenous Peoples. One example is the
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Sanitary Code, promulgated in 1967, which prohibited and penalized the
practice of medicine outside of the Western medical model.10 On the other
hand the Ministry of Health’s Act 286/2002 authorizes the
commercialisation of medicines of vegetal origin, bottled in a handcrafted
way, that have been used “by popular custom in the realm of the traditional
Chilean cultures.”11 The commercialization of such products has thus been
authorized by the National Health Service, seriously undermining the
protection of traditional medicinal knowledge and practices.
Analysis of environmental legislation – which, theoretically, is where
the application of the Convention on Biological Diversity should be strongest –
shows clearly the market-oriented approach of Chilean politics in such
matters. Law Act 701 (1974) on forestry incentives, for example, promotes
the expansion of forestry activities, and has impelled the expansion of
private plantations, liberating them from tax payments and subsidising them
directly. This, in turn supports the implementation of Law Act 600, which
facilitates international investment by eliminating the legal distinction
between national investments and money invested by a transnational
company. In some Mapuche communities the growth of plantations of
exotic species, such as pine and eucalyptus, is an exceedingly serious
concern. It threatens to bring about what the military occupation of the
19th century, the subsequent reduction and fragmentation of traditional
territories, and the more than a hundred years of forced integration into the
Chilean state and economy failed to achieve: the breaking of the close and
concrete relationship che-mapu, that is to say between humans and the land
which is the fundament of the Mapuche culture. Currently, forestry
expansion is the social and biological process most commonly found within
the Mapuche territory as a whole. Furthermore, it represents well the
Chilean politics of centralized, business-like management of natural
resources, which incorporates more the economic logic of the international
market than the socio-cultural reality at the local level.12
The Chilean Parliament ratified the Convention on Biological Diversity on
September 9, 1994. Chile presented its first national report to the CBD in
December 2003, the same year that it submitted its National Biodiversity
Strategy and Action Plan (NBSAP). In September 2005, Chile presented its
third national report to the CBD, according to which it recorded the
adoption of measures to strengthen Indigenous communities’ capacity to
participate in decisions related to the use of their traditional knowledge and
practices. The measures referred to are the components of the Origins
Programme, an Inter-American Development Bank-funded governmental
project which has a focus on the productive development of the
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communities in which cultural and traditional issues are “marginal
concerns.” It is interesting to note that one of the main objectives of Chile’s
National Biodiversity Strategy Action Plan is the increase of protected areas.
In this context, Article 35 of the Indigenous Law establishes that the
participation of Indigenous communities must be considered in the
administration of protected areas, when such areas are situated in regions of
Indigenous development, and that the National Forest Corporation or the
Agriculture and Livestock Service will, together with CONADI, determine
the form and scope of participation in each case.
“Regional Strategies,” which map onto Chilean administrative
divisions, have also been developed. Both the national strategy and the
regional ones are characterized by a complete lack of participation of, or
consultation with, Indigenous Peoples. The mention of Indigenous
communities in these documents is minimal. With regard to traditional
knowledge, one of the cornerstones of the national strategy framework is
cited as, “Respect for traditional knowledge: to all life forms and to the
different forms of knowledge and sustainable use of biodiversity generated
and transmitted through generations”13 Indigenous Peoples are not
included in any processes described, and no measures for the maintenance
of traditional knowledge are identified. The strategy for the Ninth Region,
the Chilean administrative area with the highest concentration of Indigenous
Peoples, postulates the creation of legal instruments protecting the
development and use of products and resources generated by Indigenous
communities (for example, traditional medicine, handicrafts, and foods).
This is suggested as an activity under the rubric of the generation of legal
instruments and bodies for the conservation and sustainable use of
biodiversity. As part of another action area, the “arrangement and
conservation of the territory,” there exists a special work line for
“encouraging recognition of the conservation of the cultural and natural
heritage of indigenous peoples.” Activities therein include:
•

•

Promoting the cultural and natural subject as a mechanism
of regional identity.
Generating debate on the socio-cultural criteria in the System for
Environmental Impact Assessment (SEIA) through seminars, fora,
etc.

In its implementation agenda, Chile’s Action Plan of the Country for the
Implementation of the National Biodiversity Strategy mentions that a principal
focus is to “watch over the incorporation of considerations on the
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knowledge, innovations and practices of Indigenous communities related to
the conservation and sustainable use of biodiversity in all politics and
programmes generated in the frame of the implementation of the
[NBSAP].” Activities under the NBSAP are to be carried out between mid2005 and the end of the year 2007; however, to date Indigenous
communities have not seen any initiatives or outcomes related to this
purported concern for their knowledge, innovations, and practices.
Furthermore, on no occasion has Chile supported the participation of
Indigenous Peoples in the processes of the CBD through their own (i.e.
Indigenous) organizations. Representatives of CONADI, the government
entity whose activities are most obviously related to the Indigenous Law, have
participated at 8(j) WG meetings without any consultation with Indigenous
organizations. Among the many Chilean government bodies which deal
with aspects of the CBD, there exists no coordination,14 making effective
implementation of the Convention on Biological Diversity very difficult.
After an analysis of the implementation of the CBD’s Article 8(j) in
legislative and institutional frameworks, the Chilean case study contrasts the
lack of government action with the actions that Indigenous organizations
have initiated at various levels. Due to the lack of information and
dissemination activities, 8(j)-related issues are little known to Indigenous
organizations in Chile. Some work has been carried out by Mapuche
organizations with regard to the use of traditional plants, but without a link
to Article 8(j) or to the CBD as a whole. The Consejo de Todas las Tierras
is the only organization active in this area. It has been following the process
since 1996 and, little by little, initiated activities of publicizing and sensitising
actors at the regional, national and local level.
Having analysed the situation of the application of Article 8(j) in
Chile, this case study makes the following recommendations:
1.

National legislation regarding the conservation of biodiversity, the
administration and management of protected areas, and the
recognition of Indigenous Peoples’ human rights must not be
subjugated to sectorial legislation.

2.

Capacity building programmes for the effective implementation of
the Convention on Biological Diversity, and in particular of Article 8(j) and
its programme of work, must be implemented. This is a necessity for
both the relevant public/governmental bodies and for Indigenous
communities. Adequate resources must be secured for this capacity
building.
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3.

Capacity building and support for Indigenous organizations and
communities must be provided, in order to enable them to elaborate
their own proposals for the implementation of Article 8(j) and its
programme of work.

4.

Chile needs to improve public participation in general, and the
participation of Indigenous Peoples in particular, in the
environmental impact assessment and strategic environmental
assessment of public plans, politics, and programmes.

Panama
The case study from Panama presents various points of coincidence
with the Chilean analysis. The government of Panama is a signatory to the
Convention on Biological Diversity, and has additionally adopted some laws,
provisions, and administrative measures. Unfortunately, these measures
have been implemented in an isolated form which guarantees neither the
application of Article 8(j) nor the development of its programme of work.
The case study begins with a general description of the situation of
Indigenous Peoples in Panama, focusing on the situation of the Kuna
people and its comarcas.15 The national legislative framework, particularly
those instruments and processes related to traditional knowledge and Article
8(j) of the CBD, is then analysed. Law 41 of June 1, 1998 (the General Law of
Environment of the Republic of Panama) creates the national focal point for the
CBD in Panama. It additionally establishes the respect, preservation, and
maintenance of the knowledge, innovations, and practices of Indigenous
and local communities, which maintain ways of life complementary to the
conservation and sustainable use of biodiversity. There is thus recognition
of traditional (Indigenous and local) knowledge, even though the text of this
law does not make any reference to the protection of these knowledges.
Law 41 involves the development of activities with the participation of
Indigenous organizations. It also defines and recognizes the right to free,
prior, and informed consent (FPIC), even though Panama has ratified the
International Labour Organization’s Convention No. 107 but not Convention
No. 169.
In its second national report to the CBD, Panama positioned the
recognition of traditional knowledge as one of the goals already attained.
With regard to this subject, Law 20 of June 26, 2000 is given as the means by
which the collective rights of Indigenous Peoples over their creations,
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cultural manifestations, and traditional knowledge are regulated. That same
year the Ministry of Trade and Industry’s Resolution N°3 created the
Department for Collective Rights and Folkloric Expressions (DCRFE),
which has in turn elaborated a formulary of collective registries. Law 20 and
the DCRFE are not perfect, but they do represent progress in the protection
of certain aspects of traditional knowledge – the “manifestations and
folkloric expressions.” Unfortunately, the law fails to recognize other types
of traditional knowledge or broader collective rights, and is only applicable
within the national territory, providing no protection if an appropriation
occurs abroad or at the transnational level. Despite such limitations,
important registries of Indigenous collective rights have been created using
this law. A primary example would be the “Mola Kuna Panama” (the dress
of the Kuna women and any variations thereof), legally acknowledged as an
art, transmitted from generation to generation, that belongs to the Kuna
people collectively. Additionally, the Nahua, or dress of the Ngöbe woman
(a hat and bags made with natural materials and colours, along with any
application or innovation thereof) has been recognized as the collective
property of the Ngöbe people. Currently the tagua and basket of the
Embera people, also considered Indigenous artforms, are in the process of
being registered.
In general, Indigenous participation in the development of laws and
institutions related to the application of the CBD, including of Article 8(j),
seems to have been very limited. The Panama case study mentions the
recent creation of the National Commission on Biodiversity (CNB), but
participation of Indigenous Peoples therein has been almost nil. Due to
this, and taking into account how the process was developed at the national
level, opportunities for real, effective participation in the work of the
Commission are expected to be very few. In the margins of the few
participation opportunities created by the government, the Kuna people
continue to exercise their own systems of protection of traditional
knowledge.
The Panama case study briefly outlines the history of the Kuna
people, explains Kuna organization and institutional functioning, and
examines how they deal with the issue of traditional knowledge through
traditional law. In 1925 the Kuna people gained recognition of their
territory via revolution. Kuna Yala, a region along the eastern north coast of
Panama, is characterized as a territory secured through special legislation
that conceded certain autonomy and allowed the Kuna inhabitants to
maintain strong group cohesiveness. The maximum authority in Kuna
Territory (comarcas) is the Kuna General Congress, led by three general
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caciques16 that are representatives to the Panamanian State. One of the
advantages possessed by the Kuna people has been their Congress’ 1995
approval of the Fundamental Law of the Kuna Yala Comarca. This law, known
in the Kuna language as the Anmar Igar, currently rules and is binding in all
of the comarca. In its articles it establishes the priority to respect, protect,
conserve, and transmit traditional knowledge, applying it as a customary
right at and before all levels – in both traditional and state institutions, and
before the state itself, even though the government of Panama has not
recognized Anmar Igar as a national law. This customary law was created by
the Kuna as a mechanism for the protection of their territorial rights,
traditional knowledge, biodiversity, identity as Kuna people, and of their
right to negotiate on (or reject) the implementation of development or
research projects within their territories. The Kuna General Congress,
where decisions of political character are considered, is the body that
watches over the true fulfilment of this law. The Anmar Igar states that
because education is one of the means by which knowledge may be
protected and transmitted, it must be bilingual, intercultural, and structured
in a joint manner between the Kuna General Congress and the state’s
educational authorities. With regard to religion, the practice of different
faiths is permitted provided it does not infringe upon Kuna traditional
religious practices. In Chapter VI of the law, the collective holding of Kuna
lands is ratified, and it is stressed that the use of these lands be made in
accordance with local traditional norms.
In 1971 the holding and restructuring of a General Congress of the
Kuna Culture was first promoted. It was to be a religious body, dedicated to
the recovery and disclosure of the cultural heritage of the Kuna Nation.
Today the General Congress of the Kuna Culture plays an important role in
the recovery, protection, and promotion of the Kuna culture, and is
currently positioned at the centre of the struggle for identity, autonomy,
development, and defence of the Kuna cultural legacy. The natural
resources and the rich biodiversity of the comarcas are declared the heritage
of the Kuna people, and it is established that any development or
conservation project must be preceded by an environmental, social,
economic, and cultural impact study. The Kuna people, without knowing
about the creation of the Convention on Biological Diversity, elaborated a norm
which protects, conserves, and promotes the practice of their knowledge,
their traditional life ways, and their rights. As some of the articles of the
Fundamental Law state, it will reaffirm their self-determination within their
territory, and in this way the Kuna people are implementing Article 8(j) of
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the CBD through their own customary systems. Some of the relevant
articles of the Fundamental Law highlighted in the Panamanian case study are:
•

•

•

•

Article 43: The natural resources and biodiversity existing in
the Comarca Kuna Yala is declared heritage of the Kuna
People. Their use, protection and conservation will be
carried out in the way provided by the traditional practices
established in the Statute of the Comarca.
Article 44: The General Congress, through authorities and
organs which have been established to this end, will protect,
conserve, and watch over the rational use of natural
resources (such as the flora or forestry cover; the fauna; the
soils, the waters and marine species; and all biodiversity) in
coordination with the respective national authorities or
private organizations.
Article 63: The state recognizes the practice of Kuna
medicine in the Kuna Comarca according to the Kuna’s own
traditional norms. The General Congress of the Kuna
Culture promotes its study, development, and practice
according to the criteria established in the Statute.
Article 66: In the application of the legal provisions with
regard to administration of justice, the customary right of the
Kuna people will rule, as will their system of traditional
social control.

The case study concludes that in Panama, despite isolated actions,
there exists neither legislative development nor an adequate administrative
structure for the implementation of Article 8(j) of the Convention on Biological
Diversity. Furthermore, not even in the few limited advances that have
occurred has there been full participation of Indigenous Peoples. This is
why the conservation of traditional knowledge must be – and is being –
secured by the Indigenous Peoples themselves. The recommendations
made in the case study are:
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1.

That states recognize the important role that Indigenous Peoples
have played in the protection, conservation, and sustainable use of
the world’s biodiversity.

2.

That states ensure the fulfilment and implementation of Article 8(j)
in all its components and aspects.

3.

That steps are taken to ensure that participation in the sharing of the
benefits derived from the use of traditional Indigenous knowledge
includes other rights, obligations, and responsibilities. This is
necessary in order to facilitate the transmission of knowledge,
innovations, practices, and values to future generations.

Mexico
As in the previous studies, the case study on Mexico highlights a lack
of governmental action on and commitment to the implementation of
Article 8(j), particularly when contrasted with the efforts of the Indigenous
Peoples, communities, and organizations which seek to put the substance of
the article into practice. To examine the status of implementation by the
state administration, the study analyzes three sub-topics: the legislative
framework in Mexico, the work of disseminating information to local
communities, and the overall implementation of Article 8(j) of the Convention
on Biological Diversity.
With regard to dissemination, the case study finds that some agencies
of the federal government, such as the National Commission for the
Development of Indigenous Peoples or the Secretary of Environment and
Natural Resources, generally coordinate the dissemination of information on
the rights of Indigenous Peoples and the related administration of justice.
Through these bodies various organizations have been able to promote
awareness of Indigenous rights, including those related to biodiversity and
traditional knowledge, through workshops, seminars, and the production of
audio-visual and print materials. Unfortunately, the actual reach of these
initiatives is minimal. Other efforts have been made to disseminate Article
8(j) using community radio, which transmits in the Indigenous language or
in the language(s) of the region. This work secures governmental resources
through public calls for proposals, in which Indigenous organizations have
to compete with non-Indigenous nongovernmental organizations (NGOs),
many of whom enjoy better preparation or funding and therefore an

70

Indigenous Peoples’ Contributions to COP-8 of the CBD

advantage in the elaboration of projects. Although it can be said that the
dissemination of information on Indigenous rights is thus a collaborative
effort between Indigenous organizations, non-Indigenous NGOs, and the
federal government, normally an external NGO’s commitment ends when
the economic resources slated for the project are exhausted.
With regard to existing legislation in Mexico, Article 2(a) of Section
IV of the Mexican Constitution recognizes and guarantees the right of
Indigenous Peoples and communities to self-determination and,
consequently, to the autonomous “Preserv[ation] and enrich[ment of] their
languages, knowledge and all elements which constitute their culture and
identity.” Furthermore, specific legislation has been developed on subjects
related to the Convention on Biological Diversity. In April 2005, the first draft act
by which the Federal Law on Access and Use of Biological and Genetic Resources
would be approved was presented. Said federal law affirms state sovereignty
over biological and genetic resources, stating that, “These are considered of
public interest and of priority for in situ conservation […] V.- Species,
populations, races or varieties of animals or vegetal with particular cultural
or cosmogonic significance.” The law thus fails to recognize Indigenous
Peoples as the subjects of rights; instead, it is the state which makes
unilateral decisions in the name of the public interest. The law further
declares, in its Article 35, that:
The prerequisites for access to genetic resources are:
• The prior, expressed and informed consent granted by
the State and, where the case warrants, the owners,
commons, communities and indigenous peoples where
the biodiversity is distributed, and which provide genetic
resources and, where the case warrants, the knowledge
component.
• The prior, expressed and informed consent granted by
the commons, communities and indigenous peoples
must take place in conformity with the process
established in the Acts of this Law, which will be
according to what is provided by the Agrarian Law and
Convention 169 of the International Labour Organization.
It is stated in Articles 12 and 13 of the Federal Law on Access and Use of
Biological and Genetic Resources that the federal executive will hold all
attributions in relation to access to genetic resources, coordinating with the
Mexican Intellectual Property Institute (IMPI) on issues of traditional
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knowledge (TK). This is of particular concern given that the IMPI has, up
to now, shown virtually no interest in Indigenous affairs. The aspects of the
law addressing the equitable sharing of benefits, such as those on FPIC,
make mention of processes which will be developed in order to establish just
agreements. It is stated that the sanctions applied in the wake of
infringements appear ridiculous in order to discourage unjust appropriation
by companies.
On April 28, 2005, the United Commissions on Trade and Industrial
Development presented a draft act that reforms and adds various TKrelated provisions to the Law on Industrial Property. Approved by 77 votes,
the draft went on to Parliament. As its Article 2 states, the objective of the
Law on Industrial Property is to “Establish the principles and necessary outlines
to avoid the illegitimate use of the traditional knowledge of Indigenous
Peoples and communities in the granting of intellectual property rights by
means of figures established by the present Law.” It also regulates the
National Registry on Traditional Knowledge on matters pertaining to
genetic and biological resources, including traditional Indigenous medicine,
stating that the IMPI will be the body in charge of all such issues. The law
states the necessity of obtaining the prior informed consent of Indigenous
Peoples and communities for the commercial, scientific, or industrial use of
traditional knowledge, as well as the need for expressed and informed
agreements; yet because the processes remain undefined it is feared that
consent and agreements will become bureaucratic steps rather than
participatory processes – at least as the affected peoples understand them.
Within the legal framework of the nation, the Mexican case study also
mentions that there exists draft legislation on the General Law on the Protection
of Indigenous Peoples’ Traditional Knowledge, presented in 2003 and 2004.
Unfortunately, even though it takes up elements of both ILO Convention No.
169 and the Convention on Biological Diversity, this law has not been approved
by the Senate.
In addition to the content limitations of these legislative initiatives
and the problems that they pose, their formulation and implementation is
carried out without either informing or consulting with Indigenous Peoples.
Neither the customary rights nor the traditional practices of Indigenous
Peoples are legally associated with genetic and biological resources. As
regards the application of the programme of work on Article 8(j), the
authors of the case study were able to obtain information directly from
government officials. The conclusion subsequently drawn, based on all of
the information received, is that all state action – apart from the marginally
effective attempts at dissemination and problematic attempts at drafting and
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enacting legislation – has been superficial. In contrast to weak federal and
state commitment to the efficient implementation of Article 8(j), Indigenous
Peoples are implementing the conservation and sustainable use of
biodiversity in a practical manner, operating within the customary laws of
communities. The activities that La Asamblea Nacional Indígena Plural por
la Autonomía (Multi-National Indigenous Assembly for Autonomy) has
developed at the local level, addressing the concept of biodiversity and how
it is related to the daily life of Indigenous Peoples, are especially effective.
The case study on Mexico concludes by pointing out the importance
of traditional knowledge and its connection to Indigenous Peoples and
territories, stressing that such knowledge cannot be considered from a
commercial perspective only. Indigenous Peoples want to be part of the
whole process – mapping the entire relationship between biodiversity and
knowledge – in order that they may move beyond their status as objects to
become subjects of their own development.
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Thematic Area III:

Free, Prior, and Informed Consent

Indigenous Peoples’ Free, Prior, and
Informed Consent in the Convention on
Biological Diversity: An Overview
With Case Studies from Panama, the
Russian Federation, and the Philippines
Jennifer Corpuz,1 Onel Masardule,2 and Mikhail Todyshev3

The principle of free, prior, and informed consent (FPIC) for
Indigenous Peoples emanates, in the very basic sense, from the general due
process rights to which all humans are entitled. More importantly, the right
to FPIC is firmly anchored on, inter alia, the collective, inherent, and prior
rights of Indigenous Peoples to their lands, territories, and resources, and
self-determination. Consequently, FPIC is widely recognized and accepted
in international and domestic laws. It is currently incorporated into the
policies of a number of intergovernmental development agencies and
international financial institutions, as well as enshrined in various voluntary
codes4. “In the context of resettlement of Indigenous Peoples, there is
strong evidence that FPIC has attained the status of customary international
law.”5
The main elements of a common understanding of FPIC are that
consent should be freely given without coercion, intimidation, or
manipulation (FREE); sought sufficiently in advance of final authorization
and implementation of activities (PRIOR); and founded upon an
understanding of the full range of issues entailed by the activity or decision
in question (INFORMED).
Free, Prior and Informed Consent in the
Convention on Biological Diversity
The Convention on Biological Diversity (CBD), with its 188 parties, is one
of the most widely accepted international treaties. It is a multilateral
environmental agreement dedicated to developing a comprehensive strategy
for sustainable development. Its three main objectives, embodied in Article
1, are the conservation of biodiversity, the sustainable use of its
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components, and the fair and equitable sharing of the benefits derived from
the use of genetic resources.
The CBD is also one of those agreements that recognizes and accepts
the principle of FPIC. Specifically, Article 15, which sets the framework for
the implementation of the third of the convention’s objectives, states in its
fifth paragraph that: “Access to genetic resources shall be subject to prior
informed consent of the Contracting Party providing such resources, unless
otherwise determined by that party.” Likewise, Article 8(j) recognizes that
each Contracting Party shall promote the wider application of the
knowledge, innovations, and practices of Indigenous and local communities
“with the approval and involvement of the holders of such knowledge,
innovations and practices.” The word “approval” here has been interpreted
as having the same meaning as prior informed consent (PIC). Thus the
rights of Indigenous Peoples and local communities to free, prior, and
informed consent in matters pertaining to their knowledge, innovations, and
practices is explicitly recognized by the Convention on Biological Diversity.
Furthermore, decisions of the Conference of the Parties (COP) to the
CBD have recognized that the PIC of Indigenous Peoples and local
communities should be obtained before certain activities that affect them
can be undertaken, most notably with respect to access to traditional
knowledge, innovations, and practices,6 and in resettlement as a
consequence of the establishment and management of protected areas.7
The principle of FPIC in the CBD is most strongly expressed in the Akwé:
Kon Voluntary Guidelines for the conduct of cultural, environmental, and
social impact assessments regarding development proposed to take place on,
or which is likely to impact on, lands, waters, or sacred sites traditionally
occupied or used by Indigenous and local communities.8 These guidelines
propose the establishment of a process whereby Indigenous Peoples and
local communities have the “option to accept or oppose a proposed
development that may impact on their community.”9 Moreover, it
prescribes that:
PIC corresponding to various phases of the impact
assessment process should consider the rights, knowledge,
innovations and practices of indigenous and local
communities; the use of appropriate language and process;
the allocation of sufficient time and the provision of accurate,
factual and legally correct information. Modifications to the
initial development proposal will require the additional prior
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informed consent of the affected indigenous and local
communities.10
The Secretariat of the CBD has reported that as of December 2000,
FPIC in relation to the CBD has been incorporated into the law (either draft
or existing) and practice of 62 countries.11 In its contribution to the
“International Workshop on FPIC and Indigenous Peoples,” organized by
the United Nations Permanent Forum on Indigenous Issues, the CBD states
that prior informed consent is an important element of CBD provisions on
access and benefit-sharing (ABS) and in the implementation of other
provisions related to Indigenous and local communities.12 This recognition
of FPIC by the CBD has not always been the case, though, especially before
the convention was adopted in 1992 (notably without the participation of
Indigenous Peoples). At that time, biodiversity was regarded as the
common heritage of all humankind, which everyone owned and to which
everyone had free access. The principle of national sovereignty that now
permeates the CBD, where states are considered to have sovereign rights
over natural resources within their national boundaries, represents an
improvement over the “common heritage” concept; however, this concept
of state ownership constitutes a serious threat to Indigenous Peoples’ rights
to permanent sovereignty over their resources.
Indigenous Peoples have responded to this threat by coming together
and taking active part in CBD processes, asserting that state sovereignty is
not absolute. The Convention on Biological Diversity itself, in Article 3,13
acknowledges that state sovereignty is limited by the United Nations Charter
and the principles of international law. An overwhelming majority of StatesParties to the CBD have ratified the international human rights treaties that
recognize Indigenous Peoples’ rights to self-determination and to their
lands, territories, and resources. Thus the CBD must respect Indigenous
Peoples’ rights, as must the vast majority of its States-Parties, when giving
effect to the Convention at the domestic level.14
In order to counter-balance the emphasis of the CBD on state
sovereignty over natural resources, Indigenous Peoples insist on reminding
parties of their obligation, under international human rights law, to respect
Indigenous Peoples’ inherent and collective rights to their land and to their
biological and genetic resources. Many Indigenous Peoples feel that, left
unchallenged, the convention’s undue emphasis on state sovereignty could
undermine the gains achieved in the recognition and protection of
Indigenous Peoples’ rights in international and regional human rights fora.
In fact, the CBD has already been cited in some human rights meetings as a
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basis for denying Indigenous Peoples rights over the resources found within
their lands and on their territories.
Pushing for Full and Effective Participation:
A Key Strategy in Achieving Recognition of
Indigenous Peoples’ Right to FPIC in the CBD
The main strategy that Indigenous Peoples (IPs) employ to advance
their interests within the Convention on Biological Diversity is to demand that the
parties set up mechanisms for IPs’ full and effective participation in all
aspects of the CBD processes. This is the means by which Indigenous
Peoples are able to effectively assert their rights, including the right to FPIC,
in as many work programmes of the CBD as possible.
Numerous COP decisions have recognized that there should be full
and effective participation of Indigenous Peoples in, inter alia: the planning,
establishment, governance, management, and monitoring of protected areas;
all stages of identification and implementation of the programme of work
(PoW) of the Convention on Biological Diversity, with special emphasis on the
participation of Indigenous women and in the PoWs on protected areas,
forest biological diversity, and marine and coastal biological diversity; the
development, monitoring and impact assessment of tourism; and in the
work on cultural, environmental, and social impact assessments under the
Akwé: Kon Voluntary Guidelines.
Recognizing the need for a discussion forum on the CBD that is open
to IPs from all over the world, Indigenous Peoples established the
International Indigenous Forum on Biodiversity (IIFB) at the Third
Ordinary Meeting of the Conference of the Parties to the CBD (COP-3) in
1996. Two years later, at COP-5, the IIFB was given official recognition as
an advisory body in Decision V/16, which “Invites Parties and Governments
to support the participation of the International Indigenous Forum on
Biodiversity, as well as relevant organizations representing indigenous and
local communities, in advising the Conference of Parties on the
implementation of Article 8(j) and related provisions.” The scope and
mandate of the IIFB is elaborated as follows: providing advice on the
application of legal and other appropriate forms of protection of traditional
knowledge; providing advice to the COP vis-à-vis implementation of Article
8(j) and related provisions, especially on the development of a programme
of work at national and international levels; and developing a PoW for the
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Ad Hoc Open-Ended Inter-sessional Working Group on Article 8(j) and
Related Provisions (the 8(j) WG).
In fostering the full and effective participation of Indigenous Peoples
and local communities in its processes, the best practices of the convention
are exemplified in the processes of the 8(j) WG. Not surprisingly, it is the
8(j) WG that has formulated the most advanced decisions and programmes
supporting Indigenous Peoples’ right to FPIC. Within the 8(j) WG,
Indigenous Peoples and local communities are accorded valuable support
that enables them to participate fully and effectively in the group’s sessions.
Such support ranges from funding to enable Indigenous participants to
attend the actual meetings, administrative support (such as room use,
photocopying, computer and printer use, etc.), to participation in formal and
informal groups (such as contact groups and “Friends of the Chair” groups).
Also, the Sub-Working Groups have Indigenous Co-Chairs, chosen by the
IIFB15 from among its own membership. The Co-Chairs, along with several
other similarly selected Indigenous representatives, are designated as Friends
of the Bureau and articulate Indigenous issues at bureau meetings. Further,
Indigenous Peoples and local community representatives are allowed ample
speaking time, a very important participatory mechanism that allows for
timely intervention on important issues.
Protected Areas and FPIC
During COP-7, states agreed on the prior informed consent of
Indigenous Peoples in relation to resettlement as a consequence of the
establishment and management of protected areas. However, specific
language on land tenure, territorial rights, sacred sites, land restitution, and
guarantees on the prevention of poverty were not included in the COP-7
decisions or in the programme of work for the Working Group on
Protected Areas (WGPA). Much as Indigenous Peoples tried to push for
the COP to adopt the strong language of the 5th World Parks Congress on
Indigenous Peoples’ FPIC, it quickly became obvious that this was not
going to be possible. Although the proposed language on PIC in the
establishment and management of protected areas was deleted, it was still
significant that COP-7 adopted language on the recognition and respect for
the rights of Indigenous Peoples in general.16
In contrast to the WGPA’s relatively weak recognition of Indigenous
Peoples’ right to FPIC in the establishment and management of protected
areas, conservation bodies such as the World Conservation Union, the
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World Wide Fund for Nature, and the World Parks Congress have, since
1996, been progressively adopting and developing norms recognizing
Indigenous Peoples’ rights. Included in these norms is Indigenous Peoples’
right to free, prior, and informed consent in the establishment of protected
areas on their lands.17
Access and Benefit Sharing and FPIC
Negotiations in the Ad Hoc Open-Ended Inter-sessional Working
Group on Access and Benefit Sharing (WGABS) for an International
Regime on ABS are particularly problematic for Indigenous Peoples. States
refuse to accord full and effective participation to Indigenous Peoples or to
recognize their rights over their resources, as well as the consequent right to
have their FPIC obtained before access to such resources takes place.
Instead, the WGABS merely requires Indigenous Peoples’ PIC for access to
traditional knowledge, innovations, and practices, and not the resources with
which these are associated. Indigenous Peoples strenuously object to this
fragmented treatment of rights. They call for a holistic approach to rights
over traditional knowledge, land, and resources, all of which are interrelated
and all of which are necessary if Indigenous Peoples are to maintain
sustainable livelihoods and ensure cultural survival.
Indigenous Peoples, whether in so-called “developing” or
“developed” countries, want the right to have control over their resources,
and not just their resource-related traditional knowledge, recognized in any
international regime on ABS. Such recognition could consist of, inter alia,
requiring users of genetic resources to obtain FPIC before access can be
granted. Further, IPs expect the state to help regulate access to genetic
resources by recognizing Indigenous Peoples’ permanent sovereignty over
their natural resources, and by setting up the institutional infrastructure
necessary to enforce this right. “Developing” countries, however, have
rejected this position because of fears that international companies might go
directly to Indigenous Peoples and local communities and cut the provider
state out of the benefit-sharing agreement. As a result, these nations have
argued that PIC should be obtained only from the provider state, with some
strongly insisting that the state that should give PIC on behalf of Indigenous
Peoples and local communities (who lack the capacity to grant consent).
One of the requests of Indigenous Peoples is that the CBD, and the
WGABS in particular, seek expert advice from relevant human rights bodies
on protection of Indigenous Peoples’ traditional knowledge, innovations,
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and practices, in the same way that it seeks the expert advice of the World
Intellectual Property Office on intellectual property systems for protecting
traditional knowledge.
The findings of a detailed study conducted by the World
Conservation Union (IUCN) on country implementation of ABS legislation
contrasts with the insistence at CBD meetings that only PIC from the state
should be obtained before access to resources can be granted. The study
revealed that Australia, Costa Rica, Mexico, Malaysia, the Philippines, and
several members of the Andean Community18 all require FPIC from both
the provider Indigenous Peoples/local community and the provider state.19
It is important to highlight these studies in order to demonstrate that some
states do acknowledge that the PIC of Indigenous Peoples and local
communities must be required before access to resources and associated
traditional knowledge can be granted.
FPIC and the CBD: Three Country Case Studies
In order to prepare to address issues relevant to Indigenous Peoples
at COP-8, the Ad Hoc Coordinating Committee of the IIFB commissioned
country case studies on various topics, including FPIC. Presented below are
summaries of three country case studies on FPIC and the CBD: Panama, the
Russian Federation, and the Philippines.
Panama20
In Panama, as in many other countries, there is neither legislation nor
a coherent system to guarantee the protection of traditional knowledge (TK)
and the exercise of the right to FPIC regarding access to genetic resources
and biodiversity within the framework of the Convention on Biological Diversity.
Pursuant to its obligations under the CBD, Panama has enacted certain laws
on environmental protection at the national level that touch on Indigenous
Peoples. The General Environmental Law, for example, recognizes the value of
traditional knowledge – Indigenous and local – in the conservation and
sustainable use of biodiversity. However, in the text of this law there is
neither reference to the protection of Indigenous and local TK, nor to
collective rights and the right to FPIC.
Within the framework of the General Environmental Law, a National
Biodiversity Strategy and Action Plan was developed to manage the
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biological diversity of Panama. Notably, neither Indigenous issues nor FPIC
are top priorities in the NBSAP. The only piece of legislation pertaining to
collective rights and TK is Law No. 20 (June 6, 2000), which regulates the
collective rights of Indigenous Peoples to their cultural creations,
manifestations, and traditional knowledge. Meanwhile, the Ministry of
Commerce and Industry, by means of Resolution No. 3 (July 31, 2001), has
created within its structure the Department of Collective Rights and
Folkloric Expressions. In order to protect such rights and expressions, a
form of collective registries has been elaborated; however, as clearly
indicated in the title of the law, it does not apply to biodiversity and genetic
resources. Further, this law makes no reference to the right to free, prior,
and informed consent. In addition, the Panamanian state is against the
ratification of the International Labour Organization Convention No. 169,21 an
indication of the lack of political will to fully recognize the fundamental
rights of Indigenous Peoples, including in matters of biological diversity. In
the face of this reality, the Kuna People have developed their own
mechanism for the protection of traditional knowledge and the exercise of
the right to FPIC. Within this mechanism, access to genetic resources and
biodiversity is controlled through the use and practice of traditional rights.
In order to protect traditional knowledge and to exercise the right of
free, prior and informed consent in the control of access to genetic
resources and biodiversity, the General Kuna Congress (the highest
authority of the Kuna People) has approved the Fundamental Law (Anmar
Igar) for all types of relations with the Panamanian state, research
institutions, academics, and others. The Panamanian state has not approved
the Anmar Igar as a national law; nevertheless, for all initiatives that are
planned for execution in the Kuna Yala Comarca (the territory of the Kuna),
this law is obligatory and must be respected and fulfilled. In its articles, the
Fundamental Law establishes as a priority the obligation to respect, protect,
conserve, and transmit traditional knowledge, and additionally upholds the
right to free, prior and informed consent.
When the Panamanian government approves initiatives or projects to
be executed in the Kuna Yala Comarca, it presents the proposed project to
the traditional authorities (called caciques) of the Kuna Congress for their
consideration. In turn, the traditional authorities, in fulfilment of the
requirements of the Fundamental Law, present the initiative at one of two
annual plenary sessions of the General Kuna Congress. For final approval,
it is necessary that the delegates discuss the project in two or three different
sessions, after consulting with each one of the communities that compose
the Kuna Yala Comarca. To assist the decision making of the traditional
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authorities, the plenary session of the General Kuna Congress generally
creates an interdisciplinary team to provide technical support. This
mechanism allowed the Kuna People, even before the Panamanian State’s
ratification of the Convention on Biological Diversity, to protect and conserve
their knowledge and traditional lifestyle, and to exercise their right to free,
prior and informed consent, thereby reaffirming their right to selfdetermination within their territory.
The Russian Federation22
Analysis of the Russian Federation’s federal laws shows that the
principle of free, prior, and informed consent has yet to find proper
implementation. This being said, a number of federal laws and other
regulatory legal acts do contain the requirement to take into consideration
the opinion of the population, including Indigenous Peoples, when
implementing projects involving the development of natural resources (the
construction of oil and gas pipelines, roads, power transmission lines, etc.)
on various territories. Some laws set a requirement for referendums and
residents’ meetings in order to obtain consent of the local population in the
cession of land for the purposes of industrial construction or licensed
subsurface development.
The law on environmental assessment does not currently differentiate
between Indigenous Peoples and the general population of the Russian
Federation. Because the right to FPIC is absent in federal law, Indigenous
Peoples have been forced to learn to protect their rights using all existing
legal mechanisms, including the environmental impact assessment
procedure. A number of constituents of the Russian Federation have better
developed regional laws ensuring the rights of Indigenous Peoples,
particularly on issues relating to their primary right to access natural
resources, lands, and territories. As shown by the practical legal applications
in such regions of the Russian Federation, FPIC can be practically applied,
even if not prescribed in the regional laws in its traditional (full) reading.
Furthermore, there are instances where the owner of communal family land
says “no” to the assignment of his or her land for oil production. Quite
illustrative in this regard is the case of the refusal by the owner of communal
family land no. 34, Raisa Tevlina, to make a section of her property available
for an oil drilling installation on the Verkhny Nadymsk oil field, situated in
Surgut Region of the Khanty-Mansiysk Autonomous Region.
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The right to develop the oil field was given to the Surgutneftgas Oil
Company. For several months, the management of the oil company and the
representatives of the Government of the Khanty-Mansiysk Autonomous
Region negotiated – unsuccessfully – with Raisa Tevlina and her neighbours.
Raisa took a long time to consider all the pros and cons of the situation.
The oil developers had claims to the part of the land that was used by
reindeer for fawning, and promised to pay relevant compensation. She had
to choose between instantaneous profit, in the form of compensation, and
the future of her children and grandchildren. She chose in favour of
preserving the reindeer fawning grounds, and declined to sign the agreement
with the oil developers. It should be noted that this decision was
understood both by the oil developers and the authorities of the
Autonomous Region, and that this example should not be viewed as an
exercise of the Indigenous right of veto. In fact, this is standard practice
when, due to exceptional circumstances, the project proponents must accept
a zero option. On the other hand, here the FPIC principle was practically
implemented even though it was not prescribed by the laws in full. This
occurred thanks to the respect regional authorities showed for Indigenous
rights and culture, and their understanding of the necessity to protect the
traditional lands, ways of life, and natural resources of Indigenous Peoples
from industrial expansion. In this case the representatives of the KhantyMansiysk Autonomous Regional authorities demonstrated good political will
and found the legal mechanisms necessary to facilitate the practical
implementation of the FPIC principle.
On March 23, 2005, by its ruling 53-G05-3, the Court Collegium of
Civil Cases of the Supreme Court of the Russian Federation upheld a
December 6, 2004 decision by the Krasnoyarsk Regional Court. This earlier
decision sought to legitimate a motion made by the public prosecutor to
dismiss Paragraph 3 of Regulation 54-P of the Krasnoyarsk Administration, a
piece of legislation which allowed “[…] reservation of land lots for
subsequent creation of the Symsky specially protected natural territory of
regional importance” as of February 8, 2003. In violation of several federal
laws, this regulation had been instituted without taking into account the
opinion of the Indigenous Peoples residing on the reserved land lot. The
Supreme Court determined that the Ket and the Evenk Indigenous Peoples,
whose populations were small, could reside in the disputed territory.
Following the proper procedures, they established and registered two
communities: the Sym community of Arun and the Sym territorial
community of Oksym. Allowable types of economic activities in these
communities, under statute, were: fishing, breeding of animals and birds,
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hunting, construction of traditional dwellings, management of national and
international tourism, and construction of objects of social and cultural
infrastructure. However, pursuant to paragraph 3 of the disputed
regulation, a ban was instituted on final felling operations, issuance of longterm licenses for the usage of the fauna, and on assignment of land lots for
capital development. Such bans were instituted without taking into
consideration the opinions of the Arun and the Oksym communities. The
court noted that the law had established a special procedure for prior
consideration with communities of numerically small Indigenous Peoples,
and it was thus clear that the law had been breached.
The Philippines
In contrast to both Panama and Russia, the Philippines has enacted
very strong laws on Indigenous Peoples’ right to free, prior, and informed
consent; however, Philippine case studies reveal very poor implementation
of these laws. Consent is frequently engineered, and Indigenous institutions
manipulated and subverted, by the government and project proponents.
Among the means employed to this end are: providing Indigenous Peoples
with incomplete information, biased in favour of the project; creating ‘fake’
tribal councils that grant favourable FPIC; fast-tracking the consent process;
outright fraud in the procurement of signatures indicating consent; totally
disregarding the requirement for FPIC; and capitalizing on government
neglect of Indigenous Peoples. In this last example project proponents
undertake to provide basic services, such as access roads, water pipes and
school buildings – services that the government should be providing –
raising the question of whether consent can ever be freely given in situations
of abject poverty.23
Thus, as in Panama and Russia, Indigenous Peoples in the Philippines
have had to creatively devise their own systems for requiring resource users
to obtain FPIC before access to their biological and genetic resources can be
granted. They have accomplished this through: use of their customary law,
which they write into their Ancestral Domain Sustainable Development and
Protection Plan24 and in other instruments; community protocols, cultural
guards, forest guards, and other policing systems; community registries; the
enactment of ordinances and resolutions at the local government level; and
the filing of court actions to protest the lack of FPIC for certain projects.25
Section 9(g) of the Philippine Indigenous Peoples’ Rights Act of 1997
(IPRA) defines FPIC as “the consensus of all members of the ICCs/IPs
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[Indigenous cultural communities/Indigenous Peoples] to be determined in
accordance with their respective customary laws and practices, free from any
external manipulation, interference coercion, and obtained after fully
disclosing the intent and scope of the activity, in a language and process
understandable to the community.” In order to implement the provisions
of the IPRA on FPIC, the National Commission on Indigenous Peoples
(NCIP) issued Administrative Order No. 3 (1998), later revised by NCIP AO 3
(2002), containing guidelines for conducting FPIC processes.26 The revised
guidelines recognize Indigenous Peoples’ right to free, prior, and informed
consent in all activities affecting their lands and territories, including:
exploration, development, and exploitation of natural resources; research
and bio-prospecting; relocation and displacement; archaeological
explorations and access to religious and cultural sites; entry of the military
and of migrants intending to do business and development work;
management
of
protected
and
environmentally-critical
areas;
implementation of government reforestation and infrastructure projects;
policies affecting the general welfare and rights of Indigenous Peoples; and
analogous circumstances.27
The first access and benefit-sharing regulation of the Philippines was
Executive Order No. 247 (EO 247) of 18 May 1995,28 which in Section 2
allows prospecting of biological and genetic resources only if the PIC of the
concerned local communities is obtained. If the prospecting is within
ancestral lands and domains, Indigenous Peoples’ consent must first be
obtained in accordance with the customary laws of the community. Under
EO 247, one academic research agreement was successfully concluded
whereby the University of the Philippines may grant collecting permits
provided the researchers have obtained FPIC from the provider community.
Under this agreement a Rural LINC program was established – a livelihood
incubator programme with the Indigenous Ayta of the province of Bataan as
beneficiaries. Presently, FPIC of the Ayta is being processed for the
exploratory phase of a project run by the University of the Philippines and
the University of Michigan on biodiversity and conservation, scientific and
economic development, and drug development29
The Wildlife Protection Act (Republic Act 9147) later supplanted portions
of EO 247, including its provisions on PIC. This law distinguishes between
Indigenous Peoples and local communities with respect to consent
procedures in bio-prospecting activities. The FPIC provisions of the
Philippine Indigenous Peoples’ Rights Act apply when a resource user seeks to
access resources within ancestral lands or domains, while a different set of
PIC procedures for local communities is detailed within the law itself.
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Several Philippine government agencies issued Joint Administrative
Order No.1 (2005),30 or the Guideline on Bio-prospecting Activities in the Philippines,
in order to harmonize various laws covering bio-prospecting. The order
provides for certain exemptions to the FPIC/PIC process. Certain
exemptions are favourable for Indigenous Peoples, such as traditional use
and subsistence consumption; however, other exemptions are alarming,
including conventional commercial consumption for direct use (such as
logging or fishing), scientific research, and ex-situ collections. The Philippine
National Integrated Protected Areas System Act of 1992 (Republic Act 7586) and its
implementing rules31 do not, as such, recognize the right of Indigenous
Peoples to FPIC in the establishment of protected areas. This might be due
to the fact that this law was enacted before the Indigenous Peoples’ Rights Act
came into force. Since the IPRA is the more recent legislation, there is
sufficient basis for asserting that the establishment of protected areas should
be subject to Indigenous Peoples’ free, prior, and informed consent.
Conclusions and Recommendations
At the international level, it is clear that the right of Indigenous
Peoples to free, prior, and informed consent, especially as regards
resettlement, is widely accepted; however, the Convention on Biological Diversity
is lagging behind in its adoption of strong FPIC principles. Lack of strong
international standards tends to result in weak national-level laws, as
revealed by the case studies on Russia and Panama. On the other hand,
other studies show that some countries do adopt national laws requiring
prior informed consent from both the provider state and the provider
Indigenous Peoples/local community before access to biological or genetic
resources can be granted. These case studies may be cited at the
international level to show that states are willing to recognize FPIC from
both types of providers – a sort of “double FPIC.” Thus there should be
no barrier to international bodies recognizing Indigenous Peoples’ free,
prior, and informed consent in access and benefit-sharing. Further, as
shown in the Philippine case, a lack of effective implementation can still
hamper the full protection of Indigenous Peoples’ rights despite the
adoption of strong FPIC laws.
In situations where there is both lack of FPIC legislation and a lack of
effective mechanisms for its implementation, Indigenous Peoples’ have been
very creative in making the system work for their benefit. Such efforts are
successful, however, only when project proponents are willing to respect
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both customary and conventional law, and when the government has the
political will to uphold Indigenous rights. Other studies have shown that
successful outcomes of FPIC processes are most often achieved when there
is secure collective land tenure, when IPs control the speed and process of
the negotiation, and when Indigenous Peoples deal with outside interests
through hybrid institutions (i.e. institutions that have both a legal personality
and a strong rooting in traditional Indigenous norms, cosmovisions, and
values). Therefore, a three-level approach – at the international/regional,
national, and community level – might be proposed for the full realization
of Indigenous Peoples’ right to FPIC. At the international and regional level
there is a need to further develop standards on Indigenous Peoples’ right to
free, prior, and informed consent. Relevant best practices at the national
level can greatly help the development of international standards, as this
indicates state willingness to recognize Indigenous Peoples’ rights over their
resources.
Within the Convention on Biological Diversity specifically, Indigenous
Peoples need to continue to push for full and effective participation in all
relevant areas of the convention’s work, both in participatory mechanisms
during actual CBD meetings and in the formulation and implementation of
programmes of work. The demand for recognition of Indigenous Peoples’
inherent and collective right to lands, resources, self-determination, and
FPIC must be continuously reiterated. Finally, it would greatly help for the
CBD to collaborate with human rights bodies and the United Nations
Permanent Forum on Indigenous Issues by, inter alia, seeking their expert
advice on the protection and promotion of Indigenous Peoples’ rights
within the CBD framework. This would also help in clarifying that the
principle of state sovereignty embodied in the Convention on Biological Diversity
is not absolute, but rather limited by human rights obligations.
At the national level it is important that Indigenous Peoples lobby for
the enactment of state legislation that recognizes Indigenous Peoples’ right
to free, prior, and informed consent over their resources and associated
traditional knowledge. Such legislation must have clear mechanisms for
implementation and must not be merely declaratory. Further, partnerships
between Indigenous Peoples, the government, and private project
proponents can be forged in order to ensure that Indigenous Peoples’ rights
are respected. At the local level, it is important to organize and strengthen
Indigenous Peoples’ organizations. Empowered Indigenous groups can
reach out to government institutions and build their capacity to understand
Indigenous issues, enabling them to – where relevant national laws exist –
fulfil their mandates to protect and promote Indigenous Peoples’ rights.
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Thematic Area IV:

Island Biodiversity

Ahupua`a Land Management and
Kanaka Maoli Law:
A Case Study on Conservation and
Sustainable Use of
Island Biodiversity in Hawai`i
Le`a Malia Kanehe & Isaac Harp1

The Hawaiian Archipelago lies 2,500 miles from the nearest land
mass, making the island chain one of the most isolated places in the world,
and consequently one that supports high levels of unique biological diversity
(‘biodiversity’).2 The islands,
are microcosms of the biosphere in space and time, with
evolution proceeding in partial isolation from that on
continents and other islands […]. The native land biota of
the Hawaiian Islands includes 1,200-1,400 species of plants,
approximately 8,000 species of insects, 1,000 species of land
snails, and over 100 species of birds (including many that
have become extinct). [Island ecosystems], having evolved in
long isolation from the continual challenge of many of the
evolutionary forces that shape continental plants and animals
– including such forces as browsing and trampling by hoofed
mammals, predation by rodents and ants, virulent diseases,
and frequent and intense fire, [are particularly sensitive to
invasive, non-native species].3
As a result of detrimental human impact, Hawai`i has earned the
negative distinction of being the American state with the highest incidence
of endangered species. In order to turn the tide of the rapid loss of
Hawai`i’s biodiversity, Kanaka Maoli (the Indigenous Peoples of Hawai`i)
have a crucial role to play. Kanaka Maoli possess significant traditional
Indigenous knowledge (IK), which has for millennia played a primary role in
the conservation and sustainable use of the Hawaiian Islands’ biodiversity.
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Kanaka Maoli Indigenous Knowledge and the Public Trust
Doctrine: Foundations for the Conservation of Biodiversity
Traditional, Indigenous ways of knowing, interacting with, and
relating to the environment reflect a sustainable resource management ethic.
One significant loss suffered by Indigenous Peoples as a result of
colonization of their territories by foreign governments is the degradation of
their traditional lands and resulting diminishment of the biodiversity found
in these areas. In recent years, the federal and state governments have
begun to recognize a need for the conservation of biodiversity, but have
struggled with how best to achieve that end. A paradigm shift in land
management – to a more communal approach that empowers Kanaka Maoli
to assume primary authority for natural resource management, promotes
integration of our Indigenous knowledge related to island ecosystems, and
recognizes Kanaka Maoli law – must occur.

Lo`i kalo, terraced taro fields, fed by cool, fresh stream
water in Kahikinui, Maui. Photo by Le`a Kanehe.
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As a result of the international Indigenous movement for recognition
of the human right to self-determination, nation states around the world
have begun to accept that they have much to learn from Indigenous
Peoples, particularly with respect to conservation of biodiversity.4 “Many of
the areas of highest biological diversity on the planet are inhabited by
indigenous and traditional peoples, providing […] an ‘inextricable link’
between biological and cultural diversity.”5 How does this Indigenous
knowledge translate into modern resource management? It informs us that
the first change in how natural resources are managed in Hawai`i needs to
recognize Kanaka Maoli land management. This necessitates a return to
implementing Hawaiian law, which is reflected in the traditional Hawaiian
land management system – the ahupua`a system. Currently, Hawai`i’s natural
resources are managed by the state government in areas delineated by
concentric circles, with the centre of the system at the mountain peaks,
radiating outward to the sea. By contrast, under the ahupua`a system, the
appropriate management area is defined by the watershed. A typical
ahupua`a is bounded by the ridges, forming valley walls, extending from the
mountains to the ocean. Reinstating the ahupua`a system would mean
realignment of resource management areas delineated by watersheds, which
are hydrologically-defined geographic areas.

This photo shows the outlet of the Halawa stream to the ocean.
Photo by Le`a Malia Kanehe.
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Unfortunately, it is only of late that natural resource managers have
begun to accept watersheds as a unit by which ecosystems can be
appropriately delineated and managed. In 1987, amendments to the United
States’ Clean Water Act embraced watershed protection approaches and, in
1996, the Environmental Protection Agency published guidance in the form
of the Watershed Approach Framework. Kanaka Maoli have understood for
millennia that a watershed approach is the best way to structure resource
management, both for the environment and for sustainable human use.
This is particularly true of islands, where what occurs at the headwaters in
the mountains directly impacts downstream ecosystems, including marine
near-shore estuaries.

Halawa Valley on the east end of Moloka`i island is an example of an ahupua`a. Photo by Le`a
Malia Kanehe.

The ahupua`a is also a basic unit of government, held by the ali`i
(chiefs) in trust for the maka`ainana (common people) and managed by
konohiki (land stewards). The ahupua`a are delineated to include all of the
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natural resources needed to sustain the community living within its bounds.
This understanding of ahupua`a indicates that Kanaka Maoli governance
over the land should be recognized, for the benefit of all people.

Halawa Bay, Moloka`i. The near-shore marine area, including the reefs and
estuaries are also part of the ahupua`a management system. Photo by Le`a Kanehe.

Hawai`i State Law Relevant to Conservation and
Sustainable Use of Biodiversity
Although its origins are recognized in ancient Roman and English
common law, certain principles underlying the Public Trust Doctrine (PTD) are
visible in Hawaiian customary law. In its Western form, the PTD “held that
some resources, particularly lands beneath navigable waters or washed by
the tides, are either inherently the property of the public at large, or are at
least subject to a kind of inherent easement for certain public purposes […]
foremost navigation and travel […].”6 American environmental law
professor Joseph Sax, known for his resurrection of the doctrine in the U.S.
in 1970, argues that “the PTD should not be limited by classifications such
as navigability, but instead should be employed as a tool for implementing
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shifts in natural resource policy and incorporating public opinion concerning
natural resources into policy decisions.”7
Kanaka Maoli public trust principles significantly predate the PTD;
however, the two do share some common features. Hawaiian law was
influenced by the prominence of wai and the aforementioned concomitant
laws governing water. Kanaka Maoli do not limit the public trust principle
to waters; rather, all the lands and resources, belonging ultimately to the
gods, are to be held by the chiefs in trust for the people. What was
advocated in the 1970s by Professor Sax was therefore already well
entrenched in Hawaiian law.
The Paoakalani Declaration summarizes these relationships in the
following manner:
•

•

Malama `Aina is the operating cultural principle that
maintains pono (a “righteous balance”). The people and
the land are of the same integrated ancestral lineage: the
`aina and all of her life forms, our ancestor, and the
Hawaiian people, the younger generation.
Each aspect of the trilogy of the Akua, the `aina, and the
kanaka share familial, interdependent, and reciprocal
responsibilities to each other, expressed in kuleana.8
Kuleana encompasses both the rights and corresponding
sacred responsibilities with accountability to maintain,
conserve, and protect the Akua, the `aina, and the kanaka
in perpetuity.9

Under Hawaiian custom and usage, the native people were equitable
titleholders as tenants in common to all the lands of the kingdom. This
customary law was codified in the 1840 Hawaiian Kingdom Constitution, which
stated that lands “belonged to the chiefs and people in common.” Although
the kingdom was overthrown by the U.S. military in 1893, Hawaiian state
statutory law recognizes Kanaka Maoli law as foundational to the laws of
Hawai`i. Hawai`i Revised Statutes, Section 1-1 states, “The common law of
England, as ascertained by English and American decisions, is declared to be
the common law of the State of Hawaii in all cases, except as otherwise
expressly provided by the Constitution or laws of the United States, or by
the laws of the State, or fixed by Hawaiian judicial precedent, or established
by Hawaiian usage.”
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Accordingly, Hawai`i State case law has recognized that, “the
Hawaiian Kingdom specifically reserved its sovereign authority ‘to
encourage and even enforce the usufruct of lands for the common good.’”10
In McBryde Sugar Co. v. Robinson, the Hawai`i Supreme Court held that “[t]he
right to water is one of the most important usufruct of lands, and it appears
clear […] that by the foregoing limitation the right to water was specifically
and definitely reserved for the people of Hawai`i for their common good in
all of the land grants.”11 The Court explained that even with the
introduction of a private property land tenure regime in 1848, “the right to
water was not intended to be, could not be, and was not transferred to the
awardee [of the fee simple tract], and the ownership of water in natural
watercourses and rivers remained in the people of Hawai`i for their
common good.”12 In 1978 Hawai`i integrated Kanaka Maoli law into the
constitutional fabric of the state with the addition of Article XI, Section 1,
which states that “all the public natural resources are held in trust by the
State for the benefit of its people.”13 This Section also declares that “[f]or
the benefit of present and future generations the State […] shall conserve
and protect Hawai`i's natural beauty and all its natural resources.”14
In a case regarding the contestation of water diversion, the Hawai`i
State Supreme Court declared that the protection of all fresh water
resources, including ground water, is a primary duty under the PTD. The
Court interpreted the Hawai`i PTD as having three purposes: first, “the
protection of water resources, including the maintenance of waters in their
natural state as a distinct trust use;”15 second, the protection of domestic
uses, particularly the provision of drinking water;16 and finally, “the
protection of Native Hawaiian and traditional and customary uses.”17 In its
articulation of the purposes of the PTD, the Hawai`i Supreme Court has laid
out three objectives that lend themselves well to conservation of biodiversity
in all natural resources, with water being only one such resource. The
essence of these are:
•

•

•

The protection of natural resources in their natural state, i.e. the
conservation of biodiversity;
The protection of uses, consistent with conservation, i.e. sustainable
use; and
The protection of Native Hawaiian rights.
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Recognizing Kanaka Maoli Rights
In 1893, the overthrow of the Hawaiian Kingdom and Queen
Lili`uokalani was carried out with the support of the American military.18 In
the wake of this, and pursuant to the Newlands Resolution, the United States
illegally annexed Hawai`i in 1898, assuming title to 1.8 million acres of
crown and government lands of the Kingdom of Hawai`i without the
consent of, or compensation to, the Native Hawaiian peoples or their
sovereign government. In the Organic Act of 1900, the document which
provided a government for the Territory of Hawai`i, the Congress required
that the public lands be held in trust for the “inhabitants of the Hawaiian
Islands.”
The United States, as the administering agency of the non-selfgoverning Territory of Hawai`i under international law and United Nations
procedures, agreed to a “sacred trust” obligation to promote the selfdetermination of the Indigenous Hawaiian Peoples. In violation of that
sacred trust obligation, the U.S. conducted a vote open to the general public
and American military personnel based in Hawai`i, which led to the
Admission Act of 1959 and Hawaii's inclusion as the 50th State of the
Union.19 The State of Hawai`i, pursuant to the Admission Act and as a
condition of statehood, agreed to hold all the public lands, submerged lands,
and resources of the state in trust for the benefit of Indigenous Hawaiians
and the general public, as recognized in the Constitution of Hawai`i. The
Constitution further reaffirms and guarantees protection of all rights,
customarily and traditionally exercised for subsistence, cultural and religious
purposes, and possessed by ahupua`a tenants who are descendants of
Indigenous Hawaiians who inhabited the islands prior to 1778.20
In a 1993 law known as the Apology Resolution, Congress apologized
for the overthrow of the sovereign monarchy of the Kingdom of Hawai`i,
recognizing that “the Native Hawaiian peoples never directly relinquished
our claims to our inherent sovereignty as a peoples or over our national
lands to the United States, either through a monarchy or through a plebiscite
or referendum.”21 By virtue of our inherent human right of selfdetermination and corresponding right of permanent sovereignty over
natural resources, Kanaka Maoli have a right to manage our own natural
resources in a manner consistent with our own laws, traditions, customs,
and cultural practices. As one United Nations human rights expert found,
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The developments during the past decades in international
law and human rights norms in particular demonstrate that
there now exists a developed legal principle that Indigenous
Peoples have a collective right to the lands and territories they
traditionally use and occupy and that this right includes the
right to use, own, manage and control the natural resources
found within their lands and territories.22
In Hawai`i, community-based implementation of this right, organized in the
ahupua`a jurisdictional manner, would be most effective. To this end,
Kanaka Maoli should be empowered to manage our own resources.
In the U.S., under several of the federal environmental statutes,
federally recognized tribes may assume regulatory primacy on a basis similar
to states, and may often implement stricter standards. Under the Clean
Water Act (CWA) tribes are eligible to be treated like states for the purpose
of enacting or enforcing various environmental statutes.23 With this
regulatory authority tribes are able to adopt standards that are more
conducive to their cultural needs. For example, in City of Albuquerque v.
Browner,24 the Environmental Protection Agency (EPA) approved the Isleta
Pueblo’s water quality standards under CWA. The Pueblo sought to protect
the ceremonial use of its water, as well as aquaculture, recreational, and
other “standard” water uses.25 The Pueblo standards were more stringent
than the typical “fishable/swimmable” goal that the CWA would have
required.26 Upon a challenge by the City of Albuquerque, both the District
Court and the Tenth Circuit Court upheld the EPA’s approval of the Pueblo
water quality standards.27
Although not formally recognized at the federal level, the Hawaiian
Indigenous Peoples’ right to self-determination was recognized by Congress
in the Apology Resolution. Under federal environmental law, therefore,
Kanaka Maoli should be viewed as analogous to tribes. It follows that the
EPA could implement CWA programs on Hawaiian homelands with the full
and effective participation of Kanaka Maoli.
United States law, as codified in Executive Order 13178 (which
established the world’s largest protected area) and related measures, protects
Hawaiian Indigenous Peoples’ right to access and exercise traditional
practices in the 84 million acre North-western Hawaiian Islands (NWHI)
Coral Reef Ecosystem Reserve.28
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The NWHI are a network of coral reefs, islands, atolls, and
shoals that arches through the Pacific for 1,200 miles
northwest of the Main Hawaiian Islands. These prehistoric
landmasses are the oldest parts of the Hawaiian archipelago.
Celebrated in stories of creation as the place where Hawai`i
began, these ancient islands are often described as the
kupuna, or ancestors, of the Main Hawaiian Islands and their
survival as one of the earth’s last remaining large-scale coral
reef ecosystems is a critical issue for the Pacific region and
the entire planet. The North-western Hawaiian Islands
ecosystem contains over 3.5 million acres of some of the
world’s oldest living coral colonies and encompasses
tremendous biodiversity. More than 7,000 marine species
have been recorded in the NWHI among them, the
endangered Hawaiian monk seal, endangered and threatened
sea turtles, reef fish, bottom fish, sharks, corals, anemones,
jellyfish, molluscs, sea grasses, algae and over 14 million sea
birds.29
The recognition and protection of Native rights within this protected
area was a significant step, within U.S. law, in the assertion of Indigenous
rights related to island ecosystems. It acknowledged that traditional
practices are consistent with the conservation and sustainable use of natural
resources.
Another way that Kanaka Maoli can be involved in resource
management is through community-based projects. One example of this
can be seen at Waipa on the island of Kaua`i. Waipa works as a “living
ahupua`a.”30 The families at Waipa have formed the Waipa Foundation,
operating through a partnership with two private charitable trusts serving
Kanaka Maoli, the University of Hawai`i Sea Grant College Program, federal
assistance programmes, and other community organizations and donors.
The purpose of the Waipa Foundation is “to restore the ahupua`a in a way
that maintains key elements of a traditional Hawaiian lifestyle and provides
their community with renewed ties to the land and a measure of economic
self-sufficiency.”31 The Waipa project is “dedicated to the restoration of the
ahupua'a of Waipa as a land base and community centre for the preservation
and perpetuation of the Hawaiian culture and traditions.”32 The Waipa
Garden project,
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helps to the empower the Hawaiian Community through
educational, cultural, and community-based economic
development projects, with a special focus on kalo, the
traditional food of our people. The Garden also helps restore
the health of the natural environment and native ecosystems
of the ahupua'a, and to involve our community in the
stewardship, restoration, and management of the land and
resources within the ahupua'a of Waipa.33

Ahupua`a o Waipa, Island of Kaua`i. Photo courtesy of the Waipa Foundation34

As Hawai`i considers its future, conservation of biodiversity must be
one of its primary concerns. Some conservation goals can certainly be
achieved through the adoption of Kanaka Maoli resource management
systems. As a matter of wisdom and of justice, Kanaka Maoli should be
integrally involved in Hawai`i's natural resource management.
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Recommendations on the CBD
Programme of Work on Island Biodiversity
The Pacific Region covers roughly one-third of the Earth’s surface.
Although the greater part of the area consists of ocean, there are more than
25,000 islands and islets, belonging to 25 nations and territories, spread over
the western and central expanses of the Pacific.35 The diverse Pacific islands
include:
•
•

•
•

High, large, continental islands such as New Guinea and New
Zealand, both of which have glaciated mountain ranges.36
Oceanic islands with high volcanic mountains. Hawai`i Island in the
Hawaiian Archipelago contains Mauna Loa and Mauna Kea, which
are considered the world’s largest mountains in terms of mass and
height. Although both peaks rise less than 4300 m (14,000 ft) above
sea level, they rise about 10,000 m (33,000 ft) from the sea floor.
Other examples of high oceanic islands in Polynesia include the
Samoas, Tahiti and the Marquesas, and Rarotonga in the Cook
Islands. In Micronesia, Kosrae and Pohnpei of the Caroline Islands
are also examples.37
Volcanic islands eroded to such a point that they are barely above sea
level, such as the low-lying islands of Hawai`i.38
Atolls, which are a series of islands that form a rough ring enclosing a
central body of water (called a lagoon). An atoll is continually built
upward from an underlying coral reef, itself formed from the skeleton
of a tiny, lime-secreting animal called a polyp. Nauru and Niue are
examples of raised atolls, as are most of the Marshalls, Kiribati,
Tuvalu, Tokelau, and the Cook Islands. Although most atolls are
tiny, some — probably those that once surrounded large volcanic
peaks — are quite large. Kwajalein, in the Marshall Islands, is the
world’s largest atoll in terms of the diameter of its lagoon, with a
length of 130 km (80 mi) and a width of 32 km (20 mi). Kwajalein’s
land area, however, is only 16 sq km (6 sq mi). Kiritimati, in Kiribati,
is the largest atoll in terms of land area, with a total area of about 390
sq km (150 sq mi).39
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Despite the disproportionate impact of the loss of island biodiversity
on Pacific Island nations and their Indigenous Peoples, to date the Convention
on Biological Diversity has failed to engage our full and effective participation
in the development of a new programme of work (PoW) on island
biodiversity.
Due to lack of resources and a general lack of awareness of the
programme of work, there were no Indigenous Peoples or organizations
present40 at the first three PoW development meetings. These meetings
included the Ad Hoc Technical Expert Group (Canary Islands, December
2004), the review of the Barbados Plan of Action (Mauritius, January 2005),
and the Liaison Group (Bangkok, February 2005). Only three nongovernment Indigenous delegates participated in the tenth meeting of the
Subsidiary Body on Scientific, Technical and Technological Advice
(SBSTTA-10, held in Bangkok in February 2005), where recommendations
to the Eighth Ordinary Conference of the Parties to the CBD (COP-8;
Brazil, March 2006) were finalized.
Given the lack of participation in the three preparatory meetings and
the lack of will by SBSTTA-10 to incorporate Indigenous Peoples’ concerns
into the PoW, the Indigenous participants at SBSTTA-10 recommended
that the advisory body request a review of the PoW by the Working Group
on Article 8(j) and Related Provisions (which includes Article 10(c)). This
would give Indigenous Peoples a greater opportunity to participate in the
development of the PoW; furthermore, it would undoubtedly bring greater
attention to the link between Indigenous knowledge and knowledge holders
in the conservation and sustainable use of island biodiversity.
Unfortunately, this recommendation was not adopted.
Indigenous participants in the SBSTTA Contact Group also faced
very hostile conditions, particularly during interventions related to access
and benefit-sharing of island biodiversity, including:
•
•
•

A comment by the Chair classifying Indigenous issues as
“problematic;”
Threats by Cuba to block consensus on the entire PoW if Indigenous
rights were included;
Assertions by Jamaica that because the nation does not have
Indigenous Peoples, it will not support the inclusion of references to
the rights of Indigenous Peoples in the PoW; and
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An intervention by the United States to strike reference to
“customary law” from the Indigenous proposal, on the grounds that
the American delegates did not understand the term. The U.S.
succeeded in changing the reference to “customary practices.”

On February 11, 2005, during the closing statements to the plenary of
SBSTTA-10, Indigenous participants requested to speak. The Chair did not
acknowledge this request. The statement was subsequently submitted in
writing to the Secretariat, and is reproduced below:
Islands across the world are home to many Indigenous
Peoples; therefore, we are highly interested [in] and
concerned about the programme of work on island
biodiversity because it is this biodiversity that has supported
our unique and diverse cultures for millennia. In particular,
Indigenous Peoples are highly concerned about the
development of gene banks, inventories of biological
diversity, and documentation of Indigenous knowledge of
Indigenous Peoples associated with genetic resources held in
such gene banks and inventories. We are concerned by the
significance placed on these devices because of their
susceptibility to misappropriation for commercial purposes
and the lack of control by Indigenous Peoples over the
materials and information held in gene banks, inventories,
and registries.
We would also like to highlight our deep concern about Goal
4 relating to access and benefit sharing. In particular, we are
alarmed by the Canadian proposal made yesterday to ignore
the goals and targets set by COP Decision VII/30 and thereby
attempt to remove the priority action 15.2 relating to
respecting and protecting [I]ndigenous and local
communities’ rights over our traditional knowledge,
innovations, and practices. The right to benefit sharing
arising from the use of our traditional knowledge, as Canada
proposes, is only one right that we have and we must say it is
not a priority right for many Indigenous Peoples. In fact, we
are much more concerned about protecting our rights to
protect our traditional knowledge from misappropriation,
including the right to free prior and informed consent, the
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right to grant or refuse access to such knowledge, and our
rights to have our customary laws recognized and respected.
The parties should remember that these are all recognized in
the COP Decision VII/16 H regarding sui generis protection of
traditional knowledge being developed by the Working
Group on Article 8(j) and related provisions.
[…] Noting this lack of full and effective participation of
[I]ndigenous and local communities in the development of
the programme of work on island biodiversity, we have
requested additional text:
Recognizing the need for the full and effective participation
of [I]ndigenous and local communities and the primary role
of the Ad-Hoc Open-ended Working Group on Article 8(j)
and Related Provisions within the CBD in regards to
indigenous and local communities, request:
(1) the Working Group on Article 8(j) to review the
programme of work on island biodiversity and make
recommendations to COP-8 regarding the full respect
for the rights of indigenous and local communities
related to island biodiversity consistent with national law
and international obligations, including linkages with the
Working Group’s existing work to develop sui generis
protections of traditional knowledge, innovations and
practices and to review the elaboration of an
international regime on access to genetic resources and
benefit sharing arising from the utilization of such
resources; and
(2) the Secretariat to request and compile comments from
indigenous and local communities from islands on the
programme of work on island biodiversity for the
purpose of increasing their opportunity to fully and
effectively participate in the development of the
programme of work
Additionally, we have requested under paragraph 6 that the
COP:
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Requests the United Nations Permanent Forum on
Indigenous Issues to review the programme of work on
island biodiversity and make comments to enhance the
programme of work as it relates to the full recognition and
respect for the rights of indigenous and local communities on
islands.
We look forward to the opportunity for greater participation
of Indigenous Peoples in this programme of work.
A full list of proposed recommendations made at SBSTTA-10 are
reproduced here, as Appendix I of this case study.
Conclusion
Inherent within the conservation and sustainable use of island
biodiversity is the right of Indigenous islanders to manage their natural
resources according to their customary practices and laws. As the Convention
on Biological Diversity moves ahead with the development and implementation
of the Island Biodiversity Program of Work, it must therefore include the
full and effective participation of Indigenous Peoples, consistent with
Articles 8(j) and 10(c) of the convention.
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Appendix I: General Comments and Text Recommendations
submitted by IPCB and AIPP in participation with the IIFB on
the Island Biodiversity Programme of Work (PoW)
As explained in the body of this case study, the comments and
recommendations reproduced below were made during the Contact Group
on Island Biodiversity at SBSTTA-10.
For the most part, these
recommendations were not incorporated and were merely collected in
writing by the Secretariat. These recommendations should be advocated for
at COP-8 when the Parties meet to finalize the Island Biodiversity PoW.
Island Biodiversity: IIFB Recommendations
Goal 1, Target 1
Priority Action 1, Supporting Action
4. Develop and conduct outreach activities to inform indigenous and
local communities and [other] relevant stakeholders on the benefits
and importance of protected areas.
5. Empower indigenous and local communities and relevant
stakeholders in resource management/promote community-based
management.
Suggested partners: include indigenous and local communities
Goal 1, Target 3
Priority Action 2
2. Undertake documentation of island-related traditional knowledge,
innovations and practices relevant to local species only with the
prior informed consent of indigenous and local communities and in
a manner that recognizes their ownership and the right to control
access to, and use of, such knowledge.
Support Action (new)
Develop, with the prior informed consent, the full and effective
participation, and the full respect for the rights of indigenous and
local communities consistent with national law and applicable
international obligations, inventories of components of island
biodiversity.
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Goal 1, Target 4
Priority Action 1
Supporting Action (new)
In accordance with Article 10(c), support projects of indigenous
and local communities to protect, perpetuate and revitalize
customary use of in situ wild species and traditional crops in
accordance with traditional cultural practices that are compatible
with conservation or sustainable use requirements.
Goal 1, Target 4
Priority Action 2 (relating to gene banks)
General comment: Indigenous Peoples are highly concerned about
the development of gene banks, inventories of biological diversity,
and documentation of Indigenous knowledge of Indigenous
Peoples associated with genetic resources held in such gene banks
and inventories. We are concerned by the significance placed on
these devices because of their susceptibility to misappropriation for
commercial purposes and the lack of control by Indigenous
Peoples over the materials and information held in gene banks,
inventories, and registries.
Supporting Action (new)
Establish, with the full and effective participation of indigenous
and local communities, a process and set of requirements governing
prior informed consent, mutually agreed terms, and equitable
sharing of benefits with respect to traditional knowledge,
innovations and practices associated with genetic resources to be
held in gene banks.
(Language from Annex to Decision VII/16H)
Goal 1, Target 4
Priority Action 5 (proposed to move to a supporting action)
Develop the national and local capacity (where appropriate) to
house and maintain repository collections of voucher specimens
and other reference specimens with the prior informed consent and
the full and effective participation of indigenous and local
communities.
Supporting Action 4 (amend existing)
Identify and support mechanisms for the repatriation of
information, in particular traditional knowledge, and genetic
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resources taken without the prior informed consent of indigenous
and local communities.
Support Action (new (a))
Develop, with the full and effective participation of indigenous and
local communities, processes and mechanisms to facilitate the
repatriation of genetic resources held in ex situ collections to their
ecosystems of origin and further encourage and support their in
situ conservation and sustainable use, particularly in accordance
with traditional cultural practices consistent with Article 10(c).
Support Action (new (b))
Develop, with the prior informed consent, the full and effective
participation, and the full respect for the rights of indigenous and
local communities consistent with national law and applicable
international obligations, national and regional gene banks for the
protection of genetic material of significance to the islands for food
sources, health care enhancement, and food security, and that
address threats to high levels of island endemism.
(Language references: Protected Areas, p. Decision VII/28 para.
22 & Goal 2.2 of PA PoW; Akwe: Kon Guidelines, p. 219 of
Decision VII/16 F; ABS p. 251, Decision VII/19 D Annex(xv))
Supporting Actions (new (c))
Establish mechanisms to recognize the ownership and control of
genetic resources from lands and waters traditionally occupied and
used by indigenous and local communities, associated traditional
knowledge, innovations and practices, and data derived from such
resources and knowledge.
Goal 4, Target 14
Priority Action (new)
Establish mechanisms to recognize the ownership and control of
genetic resources and associated traditional knowledge, innovations
and practices from lands and waters traditionally occupied and used
by indigenous and local communities of islands.
Goal 4, Target 15
Priority Action (new)
Develop and implement policy and legislation to recognize and
protect the rights of indigenous and local communities over their
traditional knowledge, innovations, and practices.
Supporting Actions (new)
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1.

2.

3.

Encourage and support, in cooperation with the Working Group
on Article 8(j) and related provisions, sui generis protections of
indigenous and local communities of their traditional knowledge,
innovations and practices associated with island genetic resources,
including customary law.
Develop non-intellectual property-based sui generis protections for
traditional knowledge, innovations and practices associated with
island genetic resources and data derived from such resources and
knowledge.
Establish, with the full and effective participation of indigenous
and local communities, a process and set of requirements governing
prior informed consent, mutually agreed terms, and equitable
sharing of benefits with respect to traditional knowledge,
innovations and practices associated with island genetic resources.
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A Case Study for Island Biodiversity:
The North Pacific and Arctic
Vladimir Bocharnikov1

Introduction
In Decision VII/31, the Conference of the Parties to the Convention on
Biological Diversity (CBD) decided to consider island biodiversity as a new
issue for in-depth consideration, and requested that the Executive Secretary
make appropriate arrangements for a preparatory process. This case study
should be considered as part of the work necessary to respond to this
endorsement, and as a document that presents the opinion of Indigenous
Peoples of northern territories. This case study is the outcome of the
examination of many different situations and initiatives, commissioned as
part of an ongoing project directed by the Russian Association of
Indigenous Peoples of the North (RAIPON).
RAIPON’s work
encompasses a mandate to carry out sub-regional studies on the situation of
Indigenous peoples in northern countries. In general, the objective is to
provide island, marine and coastal biodiversity information, along with
guidance about Indigenous Peoples, to a broad public audience – and in
particular those countries and agencies that work within the southern island
limits of the region.
Background
Most people understand perfectly that biodiversity is at its most
luxuriant in tropical areas, yet the far northern regions of the globe, while
not host to as many species as warmer latitudes, nourish and protect an
abundant web of living things. Arctic lands demonstrate the ability of life to
thrive in the most extreme conditions by means of ingenious adaptations to
climate, light, and nutrition. The Arctic is another elegant example of a selfsustaining, complex – and endangered – terrestrial ecosystem.
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Regions of the Arctic.

Various characteristics of the Arctic region give rise to both its unique
ecological profile and its most pressing environmental problems. Some
Arctic and sub-Arctic areas are rich in oil and minerals. Conservationists
fear that extracting these natural resources without proper concern for the
ecological consequences could pose more of a threat to current forms of
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Arctic life than the cold, snow, and ice. In addition, there is evidence that
global warming may be affecting the Arctic climate, with unknown
consequences for its fragile biological riches. Arctic ecosystems are also
particularly threatened by a group of chemicals known as persistent organic
pollutants (POPs). POPs are very stable (hence persistent) industrial
chemical pesticides and by-products that can be transported over long
distances, from their sources in temperate regions all the way to the Arctic,
where very low temperatures are seen as more favourable to dumping.
POPs are particularly dangerous because they can accumulate to toxic levels
in humans and animals. Some of these chemicals are known or are
suspected to cause cancer, stunt development, and reduce fertility in Arctic
wildlife.
Forty different Indigenous Peoples of the North, Siberia and the Far
East live in Russia. According to Russian legislation, these Indigenous
Peoples are the ethnic groups who live in the territories where their
ancestors lived, who maintain a traditional style of life in independent ethnic
communities, and who number less than 50,000 individuals. Alongside
distinctive social features and a specific culture, the main characteristic of
these peoples is their retention of traditional systems of economic activity
(typically reindeer herding, hunting, fishing and the gathering of marine and
non-timber forest products).
The CBD’s Subsidiary Body on Scientific, Technical and
Technological Advice (SBSTTA) declared, at the Eighth Ordinary
Conference of the Parties to the CBD:
As noted in SBSTTA recommendation X/1, paragraph 6,
islands incorporate all the thematic areas (coastal and marine
biological diversity, forest biological diversity, inland water
biological diversity, dry and sub humid land biological
diversity, mountain biological diversity and agricultural […]
biological diversity) considered under the Convention. […]
However, recognizing the current alarming rate of loss of
island biological diversity in both biodiversity “hot” and
“cool” spots; that due to their isolation, island environments
are witnessing a unique evolution of often endemic and
characteristic flora and fauna; that islands are microcosms of
their continental counterparts; that vulnerability of small
islands require not only special but urgent attention, special
support is needed to islands, in particular small islands, to
implement, as a matter of urgency, the planned activities 8
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to18 of the GTI [General Taxonomy Initiative] programme
of work.2
The following sections of this case study contain a thematic mapping
of the issues faced by Indigenous Peoples of the North. Concrete situations
in northern areas are then outlined, after which descriptions of the main
problems and recommendations for the further study are given. The
situations encountered in some island, coastal, and marine areas are
included, particularly as regards:
•
•
•
•
•

Global climate change
Traditional knowledge and renewable resource management
Marine conservation programs
United Nations (UN) projects for Indigenous Peoples in Russia
The Russian National Biodiversity Action Plan

Global Climate Change and its Impacts on the Arctic
The climate of the Earth is changing, with the global temperature
now rising at a rate unprecedented in the experience of modern human
society. While some historical changes in climate have had natural causes,
the strength of the recent trends and patterns of change indicate that human
influences, primarily increased emissions of carbon dioxide and other
greenhouse gases, have now become the dominant factor driving change.
These climate changes are being felt with particular intensity in Arctic
regions, where in the past few decades average temperatures have risen at
almost twice the rate experienced by the rest of the world. Widespread
melting of glaciers and sea ice and the rising permafrost temperatures
present additional evidence of strong Arctic warming. Forest fires, insect
infestations, and other disturbances are expected to continue to increase in
frequency and intensity in this warming climate.
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Vast Arctic areas are home for most Indigenous Peoples of the far North who live a
traditional lifestyle, including the Chukchi, the Chuvan, the Inuit, the Evenk, the
Khanty, the Mansi, and the Saami.

Climate change is also projected to result in other major impacts
inside the Arctic, some of which are already underway, and most of which
disproportionately affect Indigenous Peoples. Whether a particular impact
is perceived as a negative or positive often depends on one’s interests. For
example: the reduction in sea ice is very likely to have devastating
consequences for Polar Bears, ice-dependant seals, and local peoples for
whom these animals are a primary food source. On the other hand, reduced
sea ice is likely to increase marine access to the region’s resources, expanding
opportunities for shipping and offshore oil exploitation. In this one can
discern the kinds of problems typically encountered by Indigenous Peoples,
especially when commercial interests invite industrial catastrophe (see Box 1:
Extractive Industries and Indigenous Peoples of Sakhalin Island).
Many Indigenous Peoples of the North depend on hunting polar
bear, walrus, seal, and caribou; herding reindeer; and fishing and gathering;
not only for food and to support the local economy, but also as the basis for
cultural and social identity. Changes in species’ ranges and availability,
access to these species, a perceived reduction in weather predictability, and
travel safety in changing ice and weather conditions all present serious
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challenges to human health and food security, and even the integrity and
survival of some cultures. For the Inuit, for example, warming is likely to
disrupt or even destroy their hunting and food-sharing culture, as reduced
sea ice causes a decline in the animal populations on which they depend, a
drop in the accessibility of those animals, and the possible extinction of
several species.
Climate change already impacts, and will continue to affect, human
health in the Arctic. The outcomes will differ from place to place due to
regional differences in climate change impacts, as well as variations in health
status and the adaptive capacity of different populations and peoples. Rural
Arctic residents who live in small, isolated communities with fragile support
systems, little infrastructure, and marginal or non-existent public health care
systems appear to be the most vulnerable. People who depend upon
subsistence hunting and fishing, especially those who rely on just a few
species, will be vulnerable to changes that heavily affect those species.
Climate stress and shifting animal populations also create conditions for the
spread of infectious diseases with the potential to “jump species,” moving
from wild or domestic animals to humans, such as the now well-known
avian influenza virus H5N1.
Traditional Knowledge and
Renewable Resource Management in Northern Regions
The ability to use resources in a sustainable manner stems from a
combination of two factors: first, the possession of appropriate local
ecological knowledge and technologies for the sustainable use of resources,
and second, a philosophy and environmental ethic that keeps exploitive
capabilities in check, providing ground rules by which the relationship
between humans and animals may be regulated.
Taking the Inuit as an example, knowledge of wildlife is integral to a
culture that is still essentially a hunting culture, and which has depended on
Arctic wildlife for approximately 3,000 years. Hunters live with wildlife in
the same habitat, since acute and accurate observations make the difference
between hunting success or failure, not to mention the safety and ease of
travel. Hunters are also cognizant of animals’ use of specific areas. For
example, sites traditionally used by Polar Bears for winter denning are
known as places where these animals can be found when they emerge in late
winter, and were regarded as food reserves in earlier times. Long
acquaintance with such areas, in addition to observations of the effects of
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variations in snowfall, traditionally led to decisions about the potential
success (and therefore worth) of a hunting trip.
The extensive travel of hunters during winter months leads to a
knowledge of animal behaviour unparalleled by biologists. For example,
Indigenous hunters know that in coastal areas of the central Arctic, where
there are few boulders or rocks against which to shelter, Arctic hares take
refuge in wind-scoped hollows around chunks of grounded sea-ice, moving
back to the shoreline at night to feed.3 Hunters make observations in the
course of their travels and hunts, during which the intensity of their
vigilance can be awe-inspiring, while new knowledge is also acquired
through discussion with other hunters. The narrow focus on collecting
specific observations in order to answer a certain question, which so often
motivates scientific information gathering, is absent. Hunters’ knowledge is
loosely organized in an informal and flexible system which may include an
equally important spiritual or mythical interpretation. The organization of
observations is akin to a mental encyclopaedia, employed in ensuring the
success of both hunting and travelling. Unfortunately, while scientific
researchers value efficiency in knowledge collection, a brief interview,
meeting, or written report is not always the most fruitful way to exchange
knowledge.
Indeed, the lateness and general dearth of hunters’
contributions to scientific wildlife management has stemmed more from a
communication failure than any inherent limitation in either knowledge
system.
Programme for Marine Conservation in the Russian Far East
The northwest Pacific Ocean presents a rare possibility for
biodiversity conservation since this part of the ocean, despite 250 years of
whaling and hunting, remains relatively undisturbed by man. Thus, for most
of the Far East seas, the aim is to preserve the existing biodiversity and
maintain natural ecological processes, including the traditional occupations
of coastal peoples. Today such activity is coming up against growing
anthropogenic pressure and global climate changes which, in turn, have
affected biodiversity and the sea’s biological resources. This is why resource
usage must be made sustainable, taking into account the positive aspects of
Indigenous Peoples’ experiences.
In late 1998 the Russian office of the World Wide Fund for Nature
(WWF) began drafting a marine biological diversity conservation strategy for
the Far East, identifying the most urgent regional problems. A system of
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protected natural territories (PNT) is a traditional form of environmental
protection. In recent years, the PNT concept has been substantially revised
under the influence of new ideas about an ecological network or framework.
The revised concept is still far from complete, yet no matter how the PNT
concept develops, traditional land use territories (which may include marine
sections) will remain a key component. One such territory already exists:
called Tkhsanom, it includes a section of territorial waters two nautical miles
from the low tide mark.4 Tkhsanom is an example of a successful
collaboration between local administrators and activists from RAIPON and
the WWF. The main task now is to evaluate existing protected natural
territories with respect to their contribution to marine biodiversity
conservation, and to determine which marine areas are most in need of
exploitation limitations, including restrictions on industrial use of the shelf
and shore, coupled with development of coastal fishing and traditional
fisheries. At the same time, one must understand what can be done to
conserve ethno-biodiversity. Nearly every settlement along the ArcticNorthern Pacific coast of Eurasia should have its own ecological niche, its
own unique combination of marine and river fisheries.
Efforts to protect individual marine species are aimed primarily at
specific populations of whales and salmon, which migrate hundreds and
thousands of miles across natural and political borders. Effective protection
of small populations of Arctic and Grey Whales in the Okhotsk Sea will first
require a detailed evaluation of each population’s status. Here the
experience and knowledge of the local population, including coastal
communities’ monitoring methods, may play a decisive role in the success of
protection activities, and thereby include Indigenous Peoples in formulating
solutions to global problems of biodiversity conservation.
The protection of salmon is a different matter. The Indigenous and
long-time population has traditionally depended on salmon fishing in rivers
and estuaries and must therefore act as an independent force in the
conservation of genetic diversity in these species. Thanks to their gene pool
and to the existence of numerous populations specifically adapted to
particular areas of migration and spawning, salmon have a certain level of
resistance to harmful changes in the environment and to the increasing
pressure of fisheries. With reference to conservation, Indigenous Peoples
should be consulted on a question that is currently being decided without
their participation: the issue of whether or not Japan should be permitted to
engage in salmon drift-boat fishing in Russian economic waters. Fishing
permits for the Japanese come at a price that includes the provision of
building materials for salmon-breeding farms, which would appear to be
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beneficial; however, observers on Japanese fishing ships tend to look the
other way when quotas are exceeded, and marine mammals and birds often
become entangled and die in the drift nets. Although artificial breeding is
undoubtedly necessary, its influence on the gene pool of wild populations
should be more thoroughly evaluated.

Itelman girl with salmon.

Another economic activity that attracts powerful lobbyists is the
building of oil pipelines on Western Kamchatka and Sakhalin – pipelines
which will inevitably cross many rivers. RAIPON will try to keep people
informed of any threats to salmon biodiversity, including drift-boat fishing
and the proposed pipelines, while continuing to insist that the federal
authorities take into account the opinions of Indigenous Peoples concerning
these non-traditional activities. RAIPON believes that the Indigenous
population itself must develop coastal fishing, that this and other traditional
uses of the sea’s biological resources in the Russian Far East may be
supported on a sustainable basis, that it may help to prevent poaching, and
that coastal fishing may also serve as an economic alternative to predatorystyle expedition fishing. Fishing laws that have been adopted in certain Far
East regions (Sakhalin, for example) give Indigenous Peoples the right to
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priority use of the water’s biological resources in the territories they have
traditionally inhabited, as well as the right to use traditional methods of
fishing. Conditions of this usage include that activities do not directly or
indirectly hurt either biodiversity or the reproduction of marine resources,
and that the methods employed are not directly harmful to humans.5
Relations between Indigenous Peoples and the animal populations
they hunt are not, as is popularly thought, absolutely harmonious. The
appearance of new technical equipment and new ways of fishing – and the
dearth of other foodstuffs – have made the coastal systems of support
highly vulnerable.6 Because of this, regional concepts of sustainable use
should be incorporated into any legislation concerning coastal fishing and
hunting. They should represent a synthesis of traditional knowledge and
modern science,7 and at the same time, they should be phrased in such a way
as to be understandable and acceptable to local peoples. Without such
measures, Indigenous Peoples and local communities will view scientific
sustainable use methodologies or legislation as just another bureaucratic
exercise.
Traditional knowledge of marine life has, in large part, been lost by
the younger generations of Indigenous Peoples of the Russian North and
Far East. Chukchi and Inuit children often cannot name the animals they
see in the sea and along the coast. In coastal settlements of the Far East,
where unemployment and substance abuse are prevalent in the adult
population, the growing generation has known neglect. Children must be
educated in marine ecology, counter to the current trend, because if at least
some of them come to see the living sea as their livelihood and its
biodiversity as an intrinsic good, they may become creative participants in
the environmental protection process. The job, then, is to apply existing
educational methods and technologies to ecological education in order to
inform different groups about the marine environment in terms they
understand. Here the local initiatives of Indigenous Peoples are badly
needed.
Concerning the effects of industry on shelf ecosystems, the 1993
Concept for Studying and Extracting […] Resources on the Marine Shelf of the Russian
Far East and North East deserves mention. This exceptionally narrowminded concept was neatly summed up by a man in the Ministry of Natural
Resources, who announced that for the next 50 years Russia would become
a ‘resource country’ – a seller of resources. Unfortunately, as so often
happens in Russia, the fruits of lobbying are passed off as state policy.
Accordingly, the oil fields on Sakhalin’s northeast shelf are being drilled with
little or no consideration for international ecological safety norms. At the
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same time, nongovernmental organizations such as Sakhalin Ecology Watch
and the Ecojuris Institute of International Law have undoubtedly changed
public opinion and forced oil companies to at least pretend to pay more
attention to ecological problems. RAIPON would like to do more work in
this area, in collaboration with interested organisations and independent
ecological and legal experts. Public demonstrations of the hazards of marine
oil and gas exploitation, as well as public discussion of their alternatives
(fishing, along with non-hydrocarbon sources of energy), are essential.
Box 1: Extractive Industries & Indigenous Peoples of
Sakhalin Island
Sakhalin is a Russian island located approximately 50
miles north of Japan. After the collapse of the Soviet Union
in the early 1990’s, multinational companies wasted little time
in exploring the waters around the island for oil and gas. It is
now one of the leading oil and gas producing regions in
Russia, and almost all of the fuels being secured here are
destined for the export market.
Sakhalin’s oil and gas is being drilled from two huge
off-shore oil platforms, one operated primarily by
ExxonMobil (the Sakhalin I project), and the other primarily
by Shell and Mitsubishi (the Sakhalin II project). Both of
these platforms are located in a formerly pristine marine
habitat, and both have the potential to impact the only
feeding ground of the critically endangered Western Pacific
Gray Whale. Once on the island, the oil and gas will be sent
through parallel pipelines running the length of Sakhalin
Island, over 800 kilometres, to its southern tip. Along its
route the pipeline crosses over 1,000 streams and rivers.
Hundreds of these waterways provide spawning grounds for
wild salmon, and together they contribute to one of the most
robust salmon habitats in the world. The pipeline crossings
will gouge right through the beds of these streams, with very
little concern given to the well-being of the salmon, to the
local economy, or to the communities that depend on the
salmon for a substantial part of their diet.
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The Sakhalin II project has already caused damage to
the traditional way of life of the Nivkh, Uilta (Oroks), Evenk,
and Nanai Peoples. These Indigenous Peoples have brought
their concerns to the level of direct protest action, but their
demands for fair compensation and a cultural impact
assessment have gone unheard by Sakhalin Energy, Shell’s
local operator. The Indigenous Peoples blockaded oil and
gas construction sites in the dead of winter, January 2005, to
protest the industry’s accumulated negative impacts on the
community’s quality of life. The industry, together with the
government of Sakhalin, responded to these concerns with
either inaction or misrepresentation of the potential benefits
and impacts of the oil and gas projects. In the fall of 2004,
the Indigenous Peoples of Sakhalin declared that the
Sakhalin-II project had caused many problems to their
cultures and communities (including damage to fish
resources), dating back to the installation of the Molikpaq
platform in 1998.

United Nations Intergovernmental Projects for
Russia and Indigenous Peoples
Since the 1992 United Nations Conference on Environment and
Development in Rio de Janeiro, the United Nations Development Program
(UNDP) has been active in preparing initiatives that support the
implementation of Agenda 21.8 The Ministry of Economic Development and
Trade of the Russian Federation and the UNDP have signed a preparatory
assistance project entitled “Sustainable Socio-Economic Development with
Indigenous People of the Russian North, Siberia, and Far East.” The
objective of this project is the preparation of an integrated capacity building
programme that will contribute to the sustainable socio-economic
development of the Indigenous communities in the named regions. The
programme will build collaboratively upon the existing experience of UNDP
Russia, the wider UNDP network, RAIPON and its regional organisations,
and the international donor community.
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The project will build the capacities of the local and Indigenous
communities by:
•
•

•
•

•

Supporting sustainable livelihoods;
Contributing to community development and improvements in social
services;
Preserving and developing traditional land use practices and lifestyles;
Strengthening the legal framework concerning traditional land use by
Indigenous communities (i.e. land rights issues); and
Conducting training, information exchange, and networking.

August 2003 saw the start of another new project: the “Preservation
of Salmon Biodiversity and Sustainable Development in Kamchatka,” a joint
initiative of the UNDP, the Global Environment Facility (GEF), and the
Russian government. Launched from the Fishing Agency building in
Petropavlovsk-Kamchatsky, the project is, without question, of great
interest to all inhabitants of the Kamchatkan Peninsula. Unfortunately, its
major weaknesses lie in failing to allow for, and outline, the participation of
Indigenous communities.
During the public conference “Kamchatkan Nature and Society:
Ways of Solving Environmental Problems,” the first vice-president of
RAIPON, Pavel Sulyandziga, convened a meeting between the Network of
Indigenous Peoples’ Public Organisations for Solving Environmental
Problems and the director of the Environmental Unit of the UNDP in
Russia. At that meeting a memorandum of understanding was signed by
RAIPON and UNDP, recording the intention of both entities to cooperate
in realizing the UNDP/GEF projects “Demonstrating Sustainable
Conservation of Biological Diversity in Four Protected Areas in Russia’s
Kamchatka Oblast” and “Preservation of Salmon Biodiversity and
Sustainable Development in Kamchatka.”
Kamchatka Salmon Rivers, Future Oil Extraction, and
Indigenous Peoples
Kamchatka is a huge peninsula, situated on the easternmost tip of
Russia, nine hours east of Moscow by aeroplane. Its length of more than
1,200 km and area of about 470,000 km2 make Kamchatka larger than the
United Kingdom, Portugal, Belgium, and Luxembourg combined. The
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peninsula is also known for the amazing diversity and abundance of its
wildlife. Sable, Ermine, Siberian Bighorn (or Snow) Sheep, the Kamchatka
Brown Bear, crab, and salmon are all found here in large quantities.
Hunting and fishing, along with reindeer breeding, have always been a
traditional occupation of the Indigenous Peoples of Kamchatka: the
Itelmen, the Evens and the Koryaks.
The UNDP/GEF Project
“Conservation and Sustainable Use of Wild Salmonid Biological Diversity in
Russia’s Kamchatka Peninsula” addresses four river systems of Kamchatka
Peninsula. Upon successful completion of the project, stakeholders will
devise innovative and adaptive management practices to mitigate and
prevent threats to river ecosystem integrity; they will apply new partnerships,
conservation tools, information, and sustainable livelihood strategies in
order to conserve the salmonid diversity therein. GEF resources will be
used in a preliminary phase in order to: study and monitor biological
diversity in the project sites; enable the development of more rational fishery
management laws and policies; establish two protected areas; enable
biodiversity conservation promoting alternative livelihood pursuits for local
communities; increase awareness; and leverage co-funding support to ensure
the attainment and sustainability of project results.

Mountain river valley in Primorye. Photo by Vladimir Bocharnikov.
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Priority Biodiversity-Related Activities for the
Attention of Indigenous Peoples9
A large number of programmes and plans related to biodiversity
conservation are currently being implemented in Russia. An identification
of the main lines of activity is the first task in the development of new, and
the upgrading of existing, aspects of the Russian Federation’s National
Biodiversity Strategy and Action Plan (NBSAP).10 In the recent past the
NBSAP in Russia was of a short duration only, and subject to correction
following changes in the ecological and socio-economic situation in the
country, opportunities for funding the proposed projects, and the availability
of new and more promising techniques and methods of work. According to
island biodiversity priorities and Indigenous Peoples’ interests, further steps
can be recommended. These should be housed within, and implemented
through, a new national action plan.
Target 1: Conservation of Species and Populations
(Population-Species Approach)
•
•
•
•

Protection, control, and regulation of populations of rare species of
plants and animals; maintenance of their population numbers and
ranges; conservation of intrapopulation and intraspecific structure.
Conservation of rare species at specially protected territories,
including the establishment and support of activities-specialized
reserves.
Introduction of principles of sustainable use and conservation of
biodiversity into organizations responsible for regulation/control of
harvesting and other forms of exploitation of biological resources.
Measures for the reconstruction of the spatial population structure of
commercially exploited species, including compensation for its
disturbance by engineering works, the organization of ecological
corridors for animals, and the use of animal exclusion devices to
reduce mortality.
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Maintenance of local populations of indigenous animal species and
plant varieties at their sites of origin.

Target 2: Conservation of Ecosystem
(Ecosystem Approach)
•

•
•
•
•
•

Measures for the conservation of Arctic ecosystems, including the
development of strictly protected areas and smaller-scale forms of
territorial protection targeting specific sites, habitats of narrow-ranged
species, and unique communities.
Measures for the restoration of disturbed Arctic ecosystems,
including control of pollution and the rehabilitation of areas
undergoing cryogenic erosion.
Elaboration of methods for the sustainable use of Arctic ecosystems
and their integration into practical economic activity (e.g.
development of ecotourism, etc.).
Measures for the conservation of marine and coastal ecosystems,
including establishment of specially protected marine and coastal
areas.
Measures for the reconstruction of disturbed marine, island, and
coastal ecosystems.
Elaboration of methods for the sustainable use of bioresources of
marine and coastal ecosystems and their integration into practical
economic activities. This includes the use of ecologically-friendly
selective fishing techniques, complex exploitation of marine
hydrobionts with due regard for the conservation of natural species
and ecosystems diversity, development of mariculture, etc.
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Target 3: Socio-economic Mechanisms for
Realization of the Strategy
•
•
•
•
•
•
•

Improvement of legislation ensuring conservation of natural systems
and traditional methods of natural resource use by Indigenous
Peoples.
Creation of goal-oriented innovation funds for the development of
resource-saving and low-waste industrial technologies and ecologically
sound agricultural production techniques.
Development of a system of ecological certification and licensing,
taking into account biodiversity parameters.
Promotion of Indigenous conservation at concerts, sport
competitions, and other mass events held in places regularly attended
by the public (clubs, discotheques, sport complexes, etc.).
Public education and popularization of methods for the rational use
of natural resources and the deployment of environmentally friendly
technologies.
Establishment of links with the state system of monitoring abiotic
components of the environment.
Involvement of regional administrations in the implementation of
national obligations (re: international agreements) concerning
biodiversity conservation.

The main conclusions that can be drawn for this case study concern
the development of experience in community-based wildlife management
within island, marine, and coastal ecosystems. Major priorities subsequently
fall into four main categories:
1.

Recognition of Indigenous Peoples’ traditional land use;

2.

Acknowledgement of the need for capacity-building;
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3.

Apprehension of the importance of subsistence fishing and hunting
to Northern communities’ economies; and

4.

Realization of the long-term viability of community-based wildlife
management.

NOTES
1 Vladimir Bocharnikov works with Biodiversity and Risk Assessment at the Russian
Alliance of Indigenous Peoples of the North (RAIPON).
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Work for the Global Taxonomy Initiative,” Eighth Ordinary Conference of the Parties to
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Every signatory to the Convention on Biological Diversity (CBD) is committed to
develop national strategies, plans or programmes for the conservation and
sustainable use of biological diversity. NBSAPs allow each country to identify its
own priorities in implementing the CBD, within the framework of a general national
strategy. NBSAPs are divided into two main sections: the strategy identifies the
overall objective/direction (general; long time frame), while the action plan identifies
means of implementing policy (specific tasks and responsibilities; shorter time
frames).
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Thematic Area V:

Protected Areas

Report on Indigenous Peoples and
Protected Areas in Cameroon
and the Central African Region1
Hajara Haman2

Indigenous Peoples
In Africa today there is much debate and controversy about the
existence and definition of Indigenous Peoples. First, the colonial masters
considered all Africans to be “indigenous” to the African continent and
therefore refused to acknowledge the existence of special or marginalized
groups. After independence, new states were buffered by the belief that all
Africans, without exception, originated on the African continent. Within
these younger states’ ideologies of national unity and national integration
there has never been room for groups who conceive of themselves as
different from the mainstream, statist community, despite the fact that such
special or marginalized groups do merit different treatment and provisions in
international rights manifestos (for example, in the International Labour
Organization’s Convention No. 169). The result is that groups who today
identify themselves as Indigenous and/or tribal have suffered more
marginalization at the hands of younger states and their mainstream
communities than they did under colonial governments. In the name of
national development projects, such as national tourist parks, these peoples
have been pushed to the most uninhabitable areas and dispossessed of the
fruitful lands they occupied for centuries.
While debates continued and the denial of their consistence prevailed
at the state level, scholars and Indigenous experts at the civil society and
international levels joined the world’s Indigenous networks in strongly
proclaiming that specific, non-dominant groups of peoples do in fact exist
within African society, and that their human rights are violated on a daily
basis. Over the last two decades, studies have identified highly marginalized
and vulnerable groups who identify themselves with global Indigenous
Peoples movements and networks, including hunter-gatherers, pastoralists,
migrant fisher peoples (peoples of the creeks), and some small-scale farming
communities. These groups fit the criteria for Indigenous status, as defined
by ILO Convention No. 169, the United Nations (UN), and the World Bank.
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Human rights violations against these groups vary both across regions and
by country.
It is imperative that we recognize the unrelenting efforts of African
Indigenous organizations, experts, and various nongovernmental
organizations (NGOs) who have worked to raise awareness of the existence
of Indigenous groups and to ameliorate the many human rights violations
they endure. The UN in particular has worked to promote and protect
Indigenous Peoples’ rights through the creation of the Working Group on
Indigenous Populations (WGIP) in Geneva, the International Decade of the
World’s Indigenous People, the International Day of the World’s
Indigenous People and, most recently, the establishment of the Permanent
Forum on Indigenous Issues. But the most important success story, which
was viewed as a milestone in African history, has been the creation of the
African Commission on Human and Peoples’ Rights and its acceptance of
the WGIP’s report on Indigenous Peoples of Africa.
Protected Areas
Protected areas are those which have been established by the
government under the banner of protecting the environment, wildlife,
natural resources, or biodiversity. Sometimes this activity applies to isolated
or non-contacted Indigenous Peoples (IPs). There is a lot of confusion and
overlap between the various definitions of “traditional populations,” IPs,
ethnic groups, etc., as well as about the connection between these peoples
and their lands. In the minds of many powerful individuals, and even those
of middle class persons, Indigenous Peoples are still thought of as animals
or exotic beings. This ideology reflects and affirms colonialist thought.
There has been a trend towards clearly separating Indigenous Peoples and
their lands, often in the spirit of either apartheid or reservations.
Additionally, Indigenous Peoples are sometimes considered a part of
protected areas, or part of a system of conservation units. Although
legislation in recent years has been more progressive, there remains
considerable room for improvement in policy. I believe that there should be
distinct concepts of “the protection of nature” and of the protection of
Indigenous Peoples and cultures.
I will now focus on the protection of nature, environment, natural
resources, and biodiversity in Cameroon. In Cameroon most protected
areas are found in the lands of Indigenous Peoples:

Protected Areas

•
•
•
•
•
•
•

143

Campo Ma’an Reserve (Cameroon-Chad pipeline)
Ndawara Ranch
Campo Uto
Bomba-et-Ngoko
Dja Reserve
Mount Cameroon Project
The Ijim Mountain Forest Reserve

While not all of the existing protected areas are mentioned here, this
list does reflect the transnational conservation corridor that has been created
across the entire region, cutting through most Central African countries. By
2010 this corridor is expected to generate a great deal of revenue via
tourism.
•

•

Campo Ma’an, a Biodiversity and Conservation Management Project. Campo
Ma’an Reserve has grown from 990 km in 1980 to a current area of
250,000 km. The Cameroon government, through the enactment of
the Government Wildlife Decree, instituted stronger legal control over
access and use of protected areas in order to satisfy one of the
conditions of a Global Environment Facility grant. This project is
now managed by the World Wide Fund for Nature (WWF), with
partial funding support from the Foundation for Environment and
Development in Cameroon (FEDEC). FEDEC is supposed to fund
the development and implementation of an Indigenous Peoples Plan
(IPP) targeting the Bakola and Bagyeli, two peoples affected by the
Government Wildlife Decree.
The Bomba Ngoko Reserve. This reserve is also managed by the WWF,
which created special areas called Zones d’Intérêt Communitaire.
The story of the rapid destruction of Cameroon’s forests post-1980
does not suffer from lack of attention, yet the rate at which the forest
continues to be destroyed is alarming. Often foreign companies,
whose raw logs leave the port of Douala for Europe, are the primary
source of this deforestation. These areas are dominated by poor
and/or unfavourable national policies, legislation, and institutional
frameworks; deforestation; lack of appropriate tenure laws;
degradation of fauna; hydro-electrical dams; and national parks and
ranches which have taken over Indigenous lands.
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Just over a decade ago Cameroon drafted a law that was intended to
regulate commercial use of the country’s natural resources; however, in spite
of this law, corruption and uncontrolled exploitation continue to destroy the
forest and fauna. The 1994 Regulation of Forests, Fauna and Fishing contains
clauses which limit logging and other destructive practices in order to
protect the environment and its biodiversity. This law further requires
loggers to plant trees, in an effort to ensure that resources are not
permanently depleted. Instead of protecting the environment, the Regulation
of Forests, Fauna and Fishing actually opened the door for a plethora of logging
and racketeering schemes. In 2004 Cameroon was classed as the secondmost corrupt of all of the African countries surveyed for the Corruption
Perceptions Index – only Nigeria ranked higher.
Transparency
International, an anti-graft watchdog based in Berlin, publishes this list
annually.
The government of Cameroon encourages and favours ambitious
projects that are destructive to the environment and its biodiversity, and
which threaten and exploit the rich traditional knowledge of Indigenous
Peoples. According to the Program to Secure Forestry Receipts, established
in 2000, fees paid to the public treasury by logging companies brought in 98
million dollars in 2004, half of which was supposed to be reinvested in rural
communities and those adjacent to logging areas. NGOs that monitor the
forestry sector claim that little of this money has made its way to those in
need. Patrice Bigombe Logo, Director of the Yaounde-based Research and
Action Centre for Sustainable Development in Central Africa, states that
barely twenty percent of the money received was invested in local
development, while the remainder was used for the personal benefit of local
elites. As an example of this threat he cites the case of Yokadouma, a village
of hunter-gatherers some four hundred kilometres east of Yaounde.
Yokadouma’s official budget rose from just under $30,000 fifteen years ago
to about $780,000 in 2004, but rarely are new roads or other facilities built in
the village.
In a report issued earlier this year, British-based NGO Global
Witness3 alleged that close to 700,000 cubic meters of wood are being
harvested illegally each year in Cameroon. This is made possible by the
willingness of officials to certify Cameroonian logs as having come from the
Central African Republic or the Congo (Cameroon being listed as the
second largest timber producer in Africa, after the Congo). Profits,
primarily from industrial logging and secondarily from mining and exportoriented agriculture, are gained at the expense of the forests and their
inhabitants, particularly in the tropics and subtropics. All of these practices
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result in widespread deforestation and violations of Indigenous Peoples’
rights. Let us be clear that none of this simply “happens” – it is made
possible by government officials and dominant communities’ elites, who
perceive forests and Indigenous lands as housing an opportunity for private
financial gain. None of the revenues earned are invested in any of the
affected Indigenous communities. There is, to date, no evidence that this
type of Band- and Government-driven “community forestry” has resulted in
more sustainable management than the centralized “command and control”
efforts of the Ministry of Environment.
The management committees formed by the Ministère des Forêts et
de la Faune (MINEF) or the WWF have ignored the traditional authorities
present in Indigenous communities. They have often attempted to include
external Bantu village elites who know nothing about Indigenous people and
who do not respect Indigenous traditions, cultures, or knowledges. These
elites are not accountable to Indigenous communities. This has resulted in
some instances of corrupt individuals hijacking the management committees
and using the community forest and lands for their own personal financial
gain.
•

•

The Dja Reserve. When the 5,000 km Dja Reserve was created, control
of land use shifted from 2,000 Bakas4 and 3,000 villagers living within
the park area, plus the 30,000 people living on its perimeters, to
conservationists. Similar shifts occurred with the creation of the
national park in Lac Lobeke, in the far southeast.
The Ndwara Ranch. This ranch was created in the Boyo Division,
Nord-Ouest province, with 4,000 hectares on the lands of the
Indigenous Mbororo people. As of 1990 some 1,500 families had
been evicted from the area. By 2005 the ranch had grown to 20,000
hectares, extending to almost all of the borders of the northwest
province. Human rights abuses against the Mbororos abound.

Policies in Cameroon
In Cameroon, seven out of every ten persons live in a rural region.
Most engage in small resource-dependant activities, such as small farming,
livestock production, fishing, hunting, and handcrafting. Many of the
poorest regions of the world are also the least democratic, meaning that
much of their resource wealth is diverted from the public good through
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corruption, mismanagement, and political patronage. It is no coincidence
that the fundamental democratic principles such as transparency, public
participation, accountability, and the separation of legislative, judicial, and
executive powers are often absent in developing countries where poverty
levels are the greatest.
It is highly unlikely that the Cameroon government will agree to the
creation of true community forests, which could be managed by Indigenous
Peoples and villagers. Even if conservationists could recognize the need for
community consultation and control of projects, it would be hard to
convince enough powerful actors of the merits of such an initiative. The
very concept of “conservation” is about restraining peoples’ involvement in
their environment, rather than supporting their long-term commitment to
their locality.
In Cameroon, the poor and the Indigenous Peoples are voiceless.
Dependant directly on natural resources, they have no input into how these
resources are used, but rather suffer the consequences of corrupt decisions
and destructive practices. Indigenous people in Cameroon are in constant
conflict with rich elites who take their lands for protected areas, ranches,
extractive industries, multinational logging efforts, conservation activities,
and external initiatives that claim to represent Indigenous Peoples’ interests.
Additionally, access to decision-makers, government bureaucrats,
lawmakers, or courts in Cameroon is typically reserved for the wealthy.
Other Protected Areas in Central Africa
•

•

The Dzanga-Sangha National Park. In 1990, 4,589 square kilometres in
the southwest of the Central African Republic was designated as the
Dzanga-Sangha National Park. Dzanga-Sangha is adjacent to both
the Congo’s Nouabalé-Ndoki National Park and Cameroon’s Lobéké
National Park, which together make up a tri-national conservation
area. The original inhabitants of these areas are the Bakas and the
Bambendjelles/BaBenzelé.5
Kivu Province, DRC. Forest Batwa6 live in many areas of the Kivu
province in the Democratic Republic of the Congo, especially around
the Kahuzi-Biega National Park. From the late 1960s to the mid1970s, the estimated 3,000 Batwa living inside the Kahuzi-Beiga
National Park were expelled. Post-expulsion, they received brutal
treatment after being accused of hunting in the park. Consequently,
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the way of life and the livelihood strategies of the Batwa have been
destroyed, without any provisions being made to help the people.
Human Rights Violations
The Constitutions of most African countries, including Cameroon,
guarantee the protection and promotion of Indigenous and minority rights,
yet there are few actual laws addressing Indigenous Peoples and minorities
because of the following:
•

•
•
•

•

Many African states have policies dominated by goals of national
integration and assimilation rather than by the promotion of cultural
diversity, as diversity has typically been viewed as a threat to nascent
and fragile states. There has therefore been little reason to protect or
promote Indigenous Peoples and cultures.
African governments are very reluctant to take into consideration the
concerns of Indigenous Peoples.
Baseline studies carried out to address critical land rights and resource
security issues have been inadequate.
The Global Environment Facility and other conservation
organizations have financed projects in areas where there have been
forceful evictions, restrictions on Indigenous Peoples’ access to
natural resources, or brutal oppression of Indigenous groups.
Even when Indigenous rights are officially addressed and protected in
project plans or governmental agreements, they are rarely
implemented in practice, as evidenced by the case of the Indigenous
Peoples in Campo Ma’an National Park.

Lack of Voice, Participation, and Representation
When important decisions about Indigenous lands and resources are
made, Indigenous Peoples are rarely represented. Such decisions are often
made in venues distant from rural lands, making it difficult for Indigenous
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Peoples to participate. Even if they did attend decision-making meetings,
there is reason to doubt that they would be given much opportunity to voice
their concerns – the idea that Indigenous Peoples should participate in
making decisions about resources is relatively new and infrequently applied.
Language barriers, lack of awareness of legal rights, and lack of quality
information about how resource decisions are going to affect them are all
significant obstacles impeding Indigenous Peoples’ participation. There is a
dire need, both within Cameroon and around the world, for funding,
political lobbyists, lawyers, and advocates who can articulate the needs, and
minimize the political isolation and marginalization of, Indigenous Peoples.
Rights of Indigenous Peoples
Indigenous Peoples’ rights should be respected in relation to the
lands and territories they traditionally own or otherwise occupy or use, and
which fall today within protected areas. They must be afforded:
1.

The right to use the land and other resources that fall within
protected areas in traditional and sustainable ways.

2.

The right to participate in controlling and managing their lands and
territories and other resources in compliance with agreed-upon
management regulations and plans.

3.

The right to participate in determining how their lands and territories
are developed and used.

4.

The right to use their traditional institutions and authorities to comanage their lands and territories, as well as to defend them from
external threats.

5.

The right to remain in the zones they have traditionally occupied
within protected areas.
In exceptional circumstances, where
relocation is deemed necessary, it should occur with the free, prior,
informed consent of the affected Indigenous group.

6.

The right to fully and equitably share in the benefits accrued
from/within protected areas, with due recognition of Indigenous
Peoples’ rights as legitimate stakeholders.
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NOTES
1

The following background works were consulted in the writing of this case study:

Justin Kenrick, “Present Predicament of Hunter Gatherers and Former Hunter
Gatherers of the Central African Rainforests,” Africa's Indigenous People: First Peoples or
Marginalised Minorities?, ed. Alan Barnard and Justin Kenrick (Edinburgh: Centre of
African Studies, 2001) 39-60.
Global Environment Facility, Forests Matter: GEF’s Contribution to Conserving and
Sustaining Forest Ecosystems (Washington, DC: GEF, 2004).
Field visits to the protected area zones and the affected Indigenous communities.
World Conservation Union / World Commission on Protected Areas / World Wide
Fund for Nature, Principles and Guidelines on Indigenous and Traditional Peoples and
Protected Areas [Joint Policy Statement] (Montreal: IUCN/WCPA/WWF, 1996).
Helen Newing, ed., Our Knowledge for Our Survival – Traditional Forest Related Knowledge
and the Implementation of Related International Commitment [two volumes] (Chiang Mai:
International Alliance of Indigenous and Tribal Peoples of the Tropical Forests and
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Parks Without People: A Case Study of the
Ngorongoro Conservation Area, Tanzania
William Olenasha1

And in future what a splendid contemplation […] when one
[…] imagines them as they might be seen, by some great
protecting policy of government preserved in their pristine
beauty and wildness, in a magnificent park, where the world
could see for ages to come, the native Indian in his classic
attire, galloping his wild horse, with sinewy bow, and shield
and lance, amid the fleeting herds of elks and buffaloes […].
A nation’s Park, containing man and beast, in all the wild and
freshness of their nature’s beauty! 2
Introduction
The question of a park with or without people is a relevant one, but
perhaps it is best suited for academics and international conferences like the
World Parks Congress, as the phenomenon of ‘parks without people’ is the
norm the world over. There are only a few areas where people are allowed
to live inside parks, and these are often taken as experimental areas of dual
land use which attempt to merge the interests of conservation and human
development.
The Ngorongoro Conservation Area in Tanzania is a prime example
of a multiple land use experiment conducted by conservationists. As will
become evident, however, the government and the international community
both appear to be tired of such experiments and are now advocating that
Indigenous Peoples be evicted from the area so that the conventional and
official ‘parks without people’ model may be adopted. They do this in spite
of the fact that the Ngorongoro experience gives testimony to how the
environment fares when left undisturbed, in its natural state. It will also
become evident, through the Ngorongoro story, that the interests of
Indigenous pastoralists in the area have routinely been undermined,
purportedly in the name of conservation. Conservation has, in turn, been
undermined for the sake of income earned in the popular (but perhaps
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environmentally unsound) tourism business. Both the quality and quantity
of fauna and flora in Ngorongoro have deteriorated since the ecological
balance between different natural uses of the land was first disturbed.
Before we relate the Ngorongoro experience, we must first briefly examine
the conceptual and historical reasons for the creation of parks.
The Idea Behind Parks
According to the 1964 Wilderness Act of the United States, a ‘wilderness’
is a place where man is a temporary visitor. When Tanzania’s Serengeti
National Park was created, the dominant philosophy of its main proponent
was, “A National Park must remain a primordial wilderness to be effective.
No men, not even native ones, should live inside its borders.”3 In the past
two centuries, about ten percent of the earth’s surface has been put aside for
the establishment of some 20,000 protected areas, based on the above
conception of a park. Half of these areas contain land that Indigenous
Peoples occupy or to which they assert aboriginal claims. The alleged aim of
protecting all of these areas is to preserve critical ecosystems; however, the
historical reasons behind the creation of such parks and their practical
implementation reveal the opposite to be true. The aesthetic greed of global
elites and the thirst to use wildlife for global enterprises are perhaps the real
forces behind the modern conservation project, which views the Indigenous
inhabitants of rich ecosystems as competitors and threats to unexploited
wildlife capital. History is replete with examples supporting this claim.
When the first parks were created in the United States, at Yosemite in
1864 and Yellowstone in 1872, the idea was to conquer and destroy the
Miwok Nation by forcing the people out of their territories. The
establishment of these parks was coupled with brutal and inhumane
practices, revealing the true intentions and conscience of the forces that
created the parks. When Yosemite was created:
The main proponent of the Park, LaFayette Burnell, who led
the Mariposa Battalion, and who professed a take-noprisoners approach to the Miwok, wanted to ‘sweep the
territory of any scattered bands that might infest it.’ In
common with the prejudices of the day, he thought of
'redskins' as superstitious, treacherous marauders, ‘yelling
demons’ and ‘savages.’4
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The same experiences were encountered in similar or worse degrees of
brutality during the creation of the Kahuzi National Park in the Congo in
the 1960s, and during the evictions of the Maasai from the Serengeti
National Park in Tanzania in the 1950s. These are only two of many such
instances.

Zebras, one of the many types of wild ungulates that
inhabit the Ngorongoro Conservation Area.

In many other parts of the world, the idea of ‘parks without people’
perhaps appealed to a few sensitive people who wanted to preserve critical
ecosystems for aesthetic use for future generations. This brought the
modern parks approach to the fore. Again, it is the idea of a defined
aesthetic gain for humans that fuels conservation, rather than conservation
for its own sake. Ironically, such a philosophy prefers to evict and make life
miserable for present generations of certain communities – the fathers and
mothers of the future generations in whose name conservation takes place.
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The million-dollar question is: from which communities will future
generations come when present ones are destroyed in the interest of
conservation? This is perhaps what distinguishes Indigenous preservation
practices from the conventional conservation practices. A distinguished
Maasai elder in Ngorongoro had this to say when interviewed on the
subject:
We conserve nature because we live in it, because it is our life,
it is the life of our cattle. The conservation people do it
because it gives them employment, because they get money
from the white men [tourists]. For them, if the white man
does not bring money, it is the end of the story. For us, even
if the white man does not bring money we will still preserve
the environment. We did it before the white men came. We
do because it is our lives; it is the life of our ancestors and our
unborn children.
The conventional approach to conservation has failed to deliver. Critical
ecosystems are on the verge of extinction, many animal and plant species
have disappeared, and those that remain risk disappearing for good. A
prominent elder in Ngorongoro had this to say when interviewed on the
current status of wildlife in the area:
Where are all the rhinos we used to have around? They have
disappeared. Your Black government keeps telling us that
they are the ones who know how to conserve. They have
dismissed our traditional systems. I can only say the day will
come when all of us will be forced out and nothing of the
remaining rhinos will be left, not even their bones for one to
see.
In the United States, when the Miwok Nation petitioned the US
government to reclaim their land, one of their claims was that the Yosemite
was no longer a park:
The valley is cut up completely by dusty, sandy roads leading
from the hotels of the white in every direction […]. All seem
to come only to hunt for money […]. This is not the way in
which we treated this park when we had it. This valley was
taken away from us (for) pleasure ground […]. Yosemite is
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no longer a National Park, but merely a hay-farm and cattle
range.
The failure of the modern conservation project has prompted the
world to try to find alternative forms of preservation, and Indigenous
knowledge systems are now considered one of these ‘alternatives.’
Indigenous Peoples’ activities in the global conservation agenda, in the form
of co-management and self-management, are some of the practices currently
under consideration. The international conservation lobby has realised now
that Indigenous Peoples can only participate in the conservation of critical
ecosystems when their rights are guaranteed and respected in law and
practice. The World Wide Fund for Nature has noted that loss of
traditional rights can reduce peoples’ interests in long-term stewardship of
the land, and therefore the creation of a protected area can in some cases
increase the rate of damage to the very values that the protected area was
originally created to preserve. “Putting a fence around a protected area
seldom creates a long term solution to problems of disaffected local
communities, whether or not it is ethically justified.”5
The concept of ‘parks with people’ comes close to what Indigenous
Peoples desire in the conservation arrangement. Supporting the idea of
‘parks without people,’ as propounded by conventional conservation, is a
risky business and most undesirable due to several factors. Many of the
protected areas that are currently unpopulated were once the homes of
Indigenous Peoples or local communities who still claim title. Sanctioning
the idea of ‘parks without people’ therefore means betraying the noble cause
of these groups and dismissing their land rights. Furthermore, supporting
‘parks without people’ means risking that any Indigenous Peoples’ lands
currently not under the domain of protected areas will be converted into
protected areas, inviting further alienation. The plethora of popular new
buzzwords in conservation circles – like ‘buffer zones,’ ‘migratory routes,’
‘dispersal areas,’ and ‘wildlife management areas’ – are clear signs of the
ever-escalating desire to alienate Indigenous Peoples’ lands for the purposes
of conservation.
‘Parks without people’ have not been a success story. Experiences
from Tanzania and elsewhere have shown that the quality and quantity of
flora and fauna are not as rich as they were when human beings occupied
these protected areas. The most reasonable alternative is to investigate how
Indigenous Peoples and local communities can participate meaningfully in
conservation. In order for this to take place, the following successive
actions are required. First, authorities responsible for protected areas must
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realise that it was Indigenous Peoples and local communities who sustained
the conservation of critical ecosystems for centuries, and that their
knowledge in conservation still has the potential to save fast-deteriorating
ecosystems. Second, local communities can only volunteer to salvage
precious natural environments if they are allowed to share in the enormous
benefits that accrue from the modern conservation industry.
Issues in and around Ngorongoro Conservation Area provide more
practical examples.
A Case Study of the Ngorongoro Conservation Area:
Background
The Ngorongoro Conservation Area (NCA) was created in 1959 as
an alternative to displacing the rightful owners of the Serengeti into the
Ngorongoro Highlands. The NCA was also created to cater to the interests
of conservation, tourism, and the human development of Indigenous
Peoples. The area is renowned internationally for its unmatched beauty, its
multifarious spectacle of wild ungulates, and its important archaeological
remains. It is also home to the Indigenous Maasai pastoralists who still
adhere to their traditional culture and practice cattle husbandry. In
recognition of the area’s diversity, it has been designated as a World
Heritage Site and as a Biosphere Reserve. Legally, the area has been
designated as a multiple land use area. Section 5A of the Ngorongoro
Conservation Area Ordinance (Cap. 413 of the laws of Tanzania) explicitly
states:
5A. “The Functions of the Authority (referring to
Ngorongoro Conservation Area Authority or NCAA) shall
be;
(a) To conserve and develop the natural resources of the
Conservation Area;
(b) To promote tourism within the Conservation Area and to
provide and encourage the provision of facilities necessary or
expedient for the promotion of tourism;
(c) To safeguard and promote the interests of Maasai citizens
of the United Republic of Tanzania engaged in cattle
ranching or the dairy industry within the Conservation Area
(d-h) […].”
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The intention to safeguard the interests of the Maasai pastoralists (note that
the law specifies the tribe and mode of production) can also be inferred
from authoritative speeches of the British Colonial Administrators. Two of
these speeches are significant. When addressing the legislative council in
1958, the governor said:
I feel I must take this opportunity of emphasizing [sic] that on
all grounds of equity and good faith no government could
contemplate excluding the Maasai from the whole of the
great game areas of the Serengeti and the Crater Highlands.
Lest some honourable Members have not followed the
inquiries and debates of the last three years, I would remind
them that in 1956, the government chose the highlands as the
Focus of the new National Park. It was in response to public
reaction, backed by scientific opinion, that the policy was
altered to establishing the Park in the plains to the west,
leaving the conservation of the Ngorongoro Area to be built
around the interests of its inhabitants. These interests include
of course the preservation of all its amenities.6
More emphatic however, is the speech of the governor to the Maasai
Federal Council in August 1959, where he said:
I should like to make it clear to you all that it is the intention
of the Government to develop the Crater in the interests of
the people who use it. At the same time, the Government
intends to protect the game animals in the area, but should
there be any conflict between the interests of the game and
the human inhabitants, those of the latter must take
precedence.7
Despite the legal recognition of the multiple land use mandate, and
the fact that the interests of the Maasai ought to take precedence in the
event of a conflict of interests, the historical and contemporary situation in
Ngorongoro speaks to the contrary. The interests of conservation and
tourism have clearly been given priority over the development of Maasai
pastoralists, as evidenced by well-documented and routine violations of the
human rights of the Maasai. Forced evictions from the crater, restrictions
from grazing in dry season refuges like the Northern Highland Forest, and a
ban on cultivation accompany the violation of many important rights like
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the right to livelihood, participation, movement, and freedom of association.
The government has begun to evict Maasai from the area; therefore the
future of ‘parks with people’ in NCA looks bleak.
The Area and the People
Ngorongoro Conservation Area, an ecological continuation of the
Serengeti National Park (SENAPA) covers an estimated 829 square
kilometres. Ngorongoro Crater, which is perhaps the single larges tourist
attraction in the NCA, is a vast area, covering an estimated 250 square
kilometres and sinking to a depth of 610 metres. The area is diverse in its
climate, topography, plants, and animals. The area is also home to the
Maasai, Barbaig, Dorobo and Hadzabe peoples. The Maasai are considered
the latest group to have moved into the area, having arrived about two
centuries ago. The Maasai and the Barbaig practice traditional cattle
husbandry, while the Dorobo and Hadzabe lead a hunter-gatherer lifestyle
that was outlawed when the NCA was established (in 1959). These groups
are known to have lived harmoniously with nature for centuries before the
modern conservation project interfered with their traditional ways of life.
Multiple Land Use Practice in Ngorongoro:
Failure or Success?
The best way to evaluate the success of multiple land use practice in
the Ngorongoro Conservation Area is to assess whether or not the goals
that the NCAA established have been met. First, catastrophic declines of
wildlife have not occurred, with numbers of some species like wildebeest
being substantially on the increase. The numbers of some species have
fallen, though. Rhinoceros, which were found in the hundreds in the 1950s,
number only fifteen today, mostly due to poaching. Tourism has exploded.
Earnings from foreigners are on the rise annually, and Tanzania is one of
the most popular destinations in Africa. Unfortunately, the situation of the
Indigenous pastoralists and hunter-gatherers has not improved and is, in
fact, quickly deteriorating. Violations of their human rights are numerous
and common.
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Maasai women.

The Right to Move
The freedom to move is an important right guaranteed in the
Constitution of the United Republic of Tanzania. According to the law governing
the area, the NCAA is given enormous powers to prohibit, restrict, or
control the use of land for any purpose it deems appropriate, including the
introduction, grazing, watering, or movement of stock and the use of wells,
boreholes, waterholes, watercourses, streams, rivers, or lakes.
The
pastoralists of Ngorongoro are restricted from grazing in the crater, the
crater rim, the Northern Highland Forest, and in some of the highlands.
These restrictions affect their access to salt licks in the crater and good
pastures and water in the Northern Highland Forest, previously a grazing
refuge during the dry season. These limitations to grazing will inevitably
affect the lives and welfare of a people whose livelihood is entirely
dependent upon cattle.
The Right to Participate
Article 21 of the Constitution of the United Republic of Tanzania explicitly
states that every citizen has the right to participate in the affairs of the
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country, including the right to elect or be elected and to participate directly
or indirectly through representatives. The governance of the NCA,
however, deprives Indigenous Peoples of this important right. The
management of the NCA is vested exclusively in the NCAA; there is no
mechanism in place to ensure effective participation of Indigenous Peoples
in the management of the area. Sound principles of good governance, such
as the rule of law and democracy, would have called for Indigenous Peoples
to participate in the decision-making process of the area, as such decisions
directly or indirectly affect their lives. The Pastoral Council, which was
created to be an effective tool for participation, has failed to fulfil its
potential as it legislatively falls under the auspices of the NCAA. As a result
it only has an advisory role on development issues, and none at all on issues
related to tourism or conservation.
The Right to Life, Livelihood, and Land
The right to life and livelihood is not guaranteed under the
Constitution, only the right to exist. If one is serious about guaranteeing
one’s right to life, then the right to livelihood must also be respected. “An
[…] important facet of that right is the right to livelihood because no person
can live without the means of living, that is, the means of livelihood. If the
right to livelihood is not treated as a part of the constitutional right to life,
the easiest way of depriving a person of his right to life would be to deprive
him of his means of livelihood […].”8 In Tanzania, for Indigenous Peoples,
the right to livelihood is violated on a regular basis. The law officers in
NCAA have constantly employed unreasonable force against Indigenous
Peoples. For example, it is reported that a park warden shot and killed
Oltukai Maandalo in 1993, resulting in the warden’s arrest. On March 21
1997, park wardens assaulted Maasai herdsmen and slashed their cattle,
allegedly because the latter had taken their cattle to the Northern Highlands
Forest Reserve, a prohibited grazing area. While the Maasai and their cattle
are restricted from using some of the areas to which they have traditionally
had access, wildlife are not restricted from using the prohibited ‘pastoralist
development zone.’
The authorities’ prioritizing of tourism and
conservation over the interests of Indigenous Peoples is unquestionably
contrary to the ‘parks with people’ model under which the area was
legislatively created. The area is often cited as a prime example of dual land
use, but should rather be used as an example of how the admirable ‘parks
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with people’ arrangement can fail when equitable attention is not given to
both sides of dual land use.
The Threat of Eviction
While the NCAA is thought to be a shining example of a ‘park with
people,’ it is in danger of extinction now that the Tanzanian government has
resolved to evict pastoralists from the area. The intention of the NCAA to
evict people in order to better protect the wildlife has been on the agenda
since 1979. The most convincing evidence of this desire can be found in the
May 19, 1992 agenda of the ruling party (Chama Cha Mapinduzi), with file
CCM/C/T.10/4/3/Vol VX/76 expressing the perceived problems in the
Ngorongoro area. The file states the intention to “convince these
pastoralists/peasants to vacate the Conservation Area and take them to
fertile and large areas, like Loliondo, where they will be able to cultivate and
herd on ample space and without detriment to the environment and
wildlife.”9 This strategy was to be implemented in the following ways:

•

•

Relocation should not be by force, but with long-term education, so
that the target population moves out voluntarily.
Services for humans, livestock, and agriculture will be boosted in the
new lands so that the emigrants are enticed to move into these areas
voluntarily.10

The government initiated this plan when it announced that it would move
about 200 families from the area before the end of the year, on the grounds
that they were/are ‘illegal immigrants.’
Cultivation
The Maasai have always been people of cattle; they do not take pride
in tilling the land and only resort to cultivation in difficult times, as a
supplement to traditional animal husbandry. The law that governs the
conservation area, however, prohibits any form of cultivation, stemming
from the current popular belief that farming and conservation are mutually
exclusive. This legislation was created in spite of the fact that cultivation has
been practiced in the area since at least 1890, and has never interfered with
conservation. Authorities contend that cultivation, if allowed to continue,
will invite immigrants to the area, despite the fact that they have the
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necessary mechanisms in place to combat illegal immigration. Although the
ban on farming was lifted temporarily in 1992, there is substantial evidence
attesting to the fact that the authorities intend to permanently phase out
cultivation within the next five years. If this occurs, it will be a gross
violation of the right to livelihood, as the Maasai will be prohibited from
alternative forms of earning a living.
Tourism and Associated Malpractices
NCAA’s tourism gains have been astronomic. There is a gross
disparity between the standard of life of the Indigenous Peoples of the area
and the amount of wealth that is generated from their lands. As a result, the
inhabitants are forced to engage in degrading practices to earn a living.
Their young are forced to stand by the roadsides and pose naked to satisfy
the desires of rich adventure seekers, an obvious act of desperation that they
would not perform if they had other means of benefiting from the influx of
tourists. The tourism industry in the area has also introduced many
practices that are not conservation-friendly. International hotel chains have
established branches in Ngorongoro, quickly becoming major sources of
environmental pollution. They have also compromised pastoralists’ right to
water, building storage facilities in water catchments areas that had always
been critical access points for Indigenous Peoples and their animals
Conclusion
‘Parks with people’ is a conservation model that emulates the natural
arrangement that existed when man was a constituent part of nature. In
contrast, parks, as we understand them today, are a modern invention. The
experience in Ngorongoro Conservation Area has demonstrated that ‘parks
with people’ can only function when all interests are given equivalent and
equitable respect and attention. When one set of interests is forgotten, then
the model merely serves to camouflage the agenda of modern conservation,
which explicitly excludes human beings from the ecological balance. It has
also been demonstrated that the ‘parks without people’ arrangement has not
succeeded in its aim of conserving the environment. Perhaps the only
remaining solution is to allow Indigenous Peoples and other local
communities to manage their own natural resources, as they have the
requisite knowledge, heart, and goodwill necessary to sustain them.

Protected Areas

163

NOTES
1 This case study was written by William Olenasha, Programme Officer for the
PINGOS Forum, Tanzania, and revised and edited by the Indigenous Information
Network. It includes original interviews with Indigenous elders in Ngorongoro.
2 George Catlin, qtd. in Marcus Colchester, “Conservation Policy and the
Indigenous Peoples of the Commonwealth,” paper presented to the conference
Indigenous Peoples of the Commonwealth and the Millennium Development Goals (London:
University of London, 20-21 March 2003) 5.

Bernard Grzimek, qtd. in J.S. Adams and T.O. McShane, The Myth of Wild Africa:
Conservation without Illusion (London: W.W. Norton, 1992) xvi.

3

4 World Rainforest Movement, “Sorry Story of the World's First National Park,”
WRM Bulletin 73 (2003): 7.

Christine Carey, Nigel Dudley and Sue Stolton, Squandering Paradise? The Importance
and Vulnerability of the World’s Protected Areas (Gland Switzerland: WWF, 2000) 25.

5

I.G. Shivji, “Grounding the Debate on Land: The National Land Policy and its
Implications,” Debating Land: Proceedings of the Workshop on the National Land Policy
(Dar es Salaam: LARRRI/HAKIARDHI, 1996): 10.

6

K. Homewood and W.A. Rodgers, Maasailand Ecology: Pastoralist Development and
Wildlife Conservation in Ngorongoro, Tanzania (Cambridge: CUP, 1991) 72.

7

8 Decision in the Olga Tellis case (AIR 1986 SC 180) by the Supreme Court of India.
Cited in H. Suresh, Socio-Economic Rights and the Supreme Court (Ambedkar: Ambedkar
Center for Justice and Peace, 2006) par. 16.
9

Chama Cha Mapinduzi, CCM/C/T.10/4/3/Vol VX/76 (Tanzania: CCM, 1992).

10

Chama Cha Mapinduzi.

Uganda Report on
Indigenous Peoples and Protected Areas1
Neza Henry2

The Batwa are found in south-western Uganda, around the Mgahinga
and Bwindi National Parks and the Echuya Forest Reserve. Historically
these people were hunters and gatherers whose livelihoods depended on the
forests, in which they collected sustenance goods including wild fruits,
honey, medicinal herbs, meat, mushrooms, and yams. The forests were also
a spiritual refuge, as the Batwa have strong reverence for their ancestors,
who they believe arose from the forests themselves. Today the Batwa do
not have adequate access to the forest to pay tribute to their ancestors, and
as a result their family structure is dying.
In 1932 the Bwindi Forest became a Forest Reserve, and in the 1960s
the Batwa were officially evicted from this area. Although relatively free
access to forest resources continued until 1991, this access ceased when the
Bwindi Impenetrable National Park and the Mgahinga National Park were
gazetted. It should be noted that the Bwindi National Park is one of the
most popular locations for tourists, who pay large amounts of money to see
the area’s gorillas. The Batwa were not given any compensation for the
resources they lost upon eviction from their traditional lands, and have since
been scattered throughout Uganda and Kenya. As they can no longer
pursue their livelihoods within the forests, they have found other methods
of survival. The land that surrounds the Parks is owned largely by local
farmers, and the Batwa who lost access to the forests have become squatters
or labourers on these agricultural lands, with work usually exchanged for
food. Other Batwa depend on the proceeds from begging and cultural
dancing.
According to the last government census there are 3,500 Batwa in
Uganda. The land that was designated as protected areas is still extremely
valuable to these people as it contains their homes and heritage. Sixty
percent of the revenue generated from National Parks is meant to fund
small projects for local communities, but because most Batwa are unaware
of such a policy they do not benefit from it. The government has made no
effort to distribute information, teach the Batwa about their rights, or
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enforce said policies. Instead, the Batwa have been ignored and
marginalized.
In 1993, in an effort to reduce negative relations between local
populations and the Park, the Uganda Wildlife Authority (UWA) began the
Multiple Use Program (MUP), which it promoted as a collaborative
management initiative. While the program allowed certain Batwa access to
some of the land, it did not include them in any decision-making processes.
Furthermore, the program decided which Batwa could use what land, which
plants they could harvest, and what quantity of each resource could be
utilized. The Batwa were not permitted to negotiate. Despite a 1992 Bwindi
Impenetrable National Park assessment that documented a high level of
knowledge of the use and management of forest species among local Batwa,
the UWA did not include them in any part of the process. The assessment
specifically noted the expertise of the Batwa, who “have a rich knowledge of
bees, plants favoured by bees, and hills that proved the best sites for placing
productive hives”3 They know, for example, which bees are stingless, which
trees provide resin and nesting sites for which bees, and which types of
honey cause diarrhoea (and why). Not only is this knowledge important for
beekeeping, but it is also highly valuable knowledge about tree biology –
knowledge that should be documented. Little consideration was given to
this assessment by either the Uganda Wildlife Authority or the Multiple Use
Program.
Seven years later, in 2001, Batwa participation in the Multiple Use
Program remained extremely limited. An external evaluation of the program
was done, questioning why the donors, government agencies, and project
managers had not taken effective measures to support the Batwa and
promote their inclusion, or to benefit from their valuable knowledge. The
evaluation noted:
Despite recognition of their history and the rights and
priorities accorded […] them by legislation and local
programming support, the Batwa remain on the fringes of the
MUP […]. [I]t is widely accepted that their specific needs
must be addressed, and that the regulatory framework
provides adequately for this. Key to their participation is not
only their right to collect a wide range of resources, but also
their right to visit sacred areas in the forest beyond multiple
use zones, and further recognition of their considerable
knowledge of the forest and its resources.4
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Unfortunately, the necessary institutional and management-level interest is
absent, and as a result these changes cannot be implemented. Officially,
there has been no decision about whether or not the Batwa will be allowed
official access to traditional sites for spiritual purposes, while deliberations
about the feasibility of allowing them access to wild yams, honey and fish
continue.
The rights of the Batwa are often violated because they are not
politically represented at either the local or the national level. If one of them
is found guilty – and sometimes even before a guilty verdict is rendered – he
is severely beaten. Some are imprisoned without having access to proper
justice, and there is no body available to ensure they are given the due
process to which all citizens are entitled. The Batwa suffer from obvious
discrimination; they endure a high level of unemployment, little provision of
education, few health care services, and marginal access to clean water for
drinking. As they are often intimidated and abused, they are afraid to
participate in policy making, even at the local level. Today their plight
continues.
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Thematic Area VI:

Sui Generis Protection Mechanisms

Sui Generis Protection Mechanisms:
An Introduction to the Case Studies

The Conference of the Parties to the Convention on Biological Diversity,
in Decision VII/16 on Article 8(j) and related provisions (Section H),
recognizes that the development of any sui generis1 systems for the protection
of traditional knowledge, innovations, and practices must be developed by
taking into consideration customary law and practices. It emphasizes,
further, the need to ensure the full and effective participation of concerned
Indigenous and local communities, as their knowledge, practices, and
innovations are sometimes accessed without consent – even though they
have the right to grant or refuse such access, subject to Article 8(j).
Leading up to the Eighth Ordinary Meeting of the Conference of the
Parties to the Convention on Biological Diversity, significant debates were
initiated at various levels. The hope was to develop a deeper understanding
of sui generis protection mechanisms. Indigenous Peoples have expressed
serious concerns over the invitation for Parties to implement sui generis
systems at the local, national, sub-regional, regional, and international levels,
as this may undermine traditional sui generis systems that have existed – and
continue to exist – in Indigenous communities. There exists a wide gap in
the awareness of Parties on these diverse sui generis systems. The following
case studies are presented as a way of offering a broader appreciation of
concrete instances wherein, to a varying degree, the implementation of sui
generis protection mechanisms originates with Indigenous Peoples
themselves. These initiatives may have developed smoothly, or may have
been much impeded in their genesis, depending on the receptiveness of
concerned Parties.
Case 1 – Draft Rules to the Sabah Bioiversity Enactment
2000: A Case Study of Indigenous Peoples’ Involvement in
Sabah, Malaysia2
This case builds on the experience of the Indigenous Peoples of
Sabah in formulating a ‘community protocol.’ The elements of the protocol
were a combination of Indigenous customary law practices, pertinent legal
guidelines, codes of ethics for researchers, and other regulatory mechanisms.
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It was deemed a significant tool for regulating research activities and
preventing bioprospecting and biopiracy. The protocol became widely used
among Indigenous communities and, in fact, provided a means by which
communities were able to build the capacity to participate in advocacy for
the protection of traditional knowledge in biodiversity-related policies and
laws.
Case 2 – A Case of Indigenous Knowledge Protection in
Mount Kitanglad, the Philippines3
This case study presents the efforts of the Talaandig People in the
collective enforcement of customary laws for the protection of traditional
knowledge. The aim was recognition of and respect for Indigenous Peoples’
rights to their resources within ancestral domains/territories.
The
enforcement of customary laws was specifically manifested by the people
when, in 1995, they retook fifteen bags of botanical specimens collected by
researchers of the Philippine National Museum (in cooperation with the
Botanical Institute of Texas) without the prior informed consent of the
community. This act was collectively evaluated by the community as an
encroachment on their cultural territory, a violation of customary authority,
a transgression of sacred areas, the theft of cultural property, and nonrecognition of and non-compliance with community protocol. The penalty
for these offences was determined in relation to the significance of Mt.
Kitanglad and its resources to the Talaandig people’s spiritual, social,
political, and economic values. The collective action of the people in
asserting their ownership and control over Mt. Kitanglad and its biological
resources is a clear example of a sui generis system of protecting and
sustaining biodiversity. The community used its traditional system not only
in evaluating the offence, but also in determining the appropriate penalty.
This case study provides evidence that Indigenous Peoples do have welldeveloped methods of protecting their ancestral domains, including the
biological resources found therein.
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NOTES
1 Sui generis is Latin for “of its own kind,” and is used to describe something unique
or different.
2 Presented by Haini Tainsong, Coordinator of the Community Organising Training
Programme of the Partners of Community Organisations (PACOS) Trust, and
Jannie Lasimbang, PACOS Adviser and Secretary General of the Asia Indigenous
Peoples Pact (AIPP).
3 Presented by Datu “Migketay” Victorino L. Saway, an Indigenous leader of the
Talaandig People of Bukidnon, Mindanao, Philippines, who is presently the
Secretary General of the United Indigenous Nations of Mindanao
(PANAGTAGBO-Mindanao) and a member of the Executive Committee of AIPP.

Draft Rules to the Sabah Biodiversity
Enactment 2000:
A Case Study of Indigenous Peoples’
Involvement in Sabah, Malaysia
Haini Tainsong and Jannie Lasimbang1

The CBD and Implementation at the National Level
The Convention on Biological Diversity (CBD) of December 1993 was
ratified by Malaysia on June 24, 1994. Article 8(j) of the CBD calls on
contracting states to:
[…] respect, preserve and maintain knowledge, innovations
and practices of Indigenous and local communities
embodying traditional lifestyles relevant for the conservation
and sustainable use of biological diversity and promote their
wider application with the approval and involvement of the
holders of such knowledge, innovations and practices and
encourage the equitable sharing of the benefits arising from
the utilization of such knowledge, innovations and practices.
In Malaysia’s Sarawak State, the Sarawak Council is responsible for
regulating access to Sarawak’s biological resources, as well as overseeing
their collection, research, conservation, use, and export. Although the Sabah
Biodiversity Enactment 2000 (SBE2000) was adopted by the Legislative
Assembly in November of 2000, it could not be implemented until ‘Rules to
the Enactment’ were drafted, formalized, and officially adopted. These
Rules were created through a series of consultations, bringing together
Indigenous and local communities, government agencies, and
nongovernmental organizations. Specifically, the task at hand was to fulfil
the requirements of Section 9(1)(j) of the SBE2000, which calls for the
creation of a system whereby Indigenous Peoples shall be seen as the
rightful originators and owners of traditional knowledge, and shall benefit
collectively from any and all use of that knowledge.

176

Indigenous Peoples’ Contributions to COP-8 of the CBD

This system also draws upon the requirements of the various
international legal instruments concerning the issue, some of
which have come into force subsequent to the passing of the
Enactment. The result of an extensive consultation process
with representatives from over 40 Indigenous communities,
the system provides a culturally appropriate means for the
dissemination of information, the obtaining of consent on
mutually agreed terms, in accordance with customary law and
the equitable sharing of benefits with Indigenous
communities. Practical benefits include an increased
efficiency in collection efforts and effective monitoring of
illegal collection activities, poverty alleviation and the
realization of human food security and health and cultural
integrity within Indigenous communities.2

Location of case study area.
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Background and Timeline
•
•

•
•

•

•

•

•
•

1998 - 2000: Several community workshops are conducted,
researching biopiracy & bioprospecting.
July 2000: Community Protocol is finalised.
August 2000: A workshop is held where government departments
and nongovernmental organizations give input on the Sabah
Biodiversity Enactment.
November 2000: The Sabah State Legislative Assembly adopts the
Sabah Biodiversity Enactment 2000 (SBE2000). Nothing is done to
implement the SBE2000, and the need to come up with Rules
becomes evident.
June 2004: Centralised training is held in order to draft Rules.
July 2004: Four regional workshops are held.
August 2004: A seminar is held on the Sabah Biodiversity Enactment
2000 and Indigenous Peoples’ rights.
September - November 2004: A policy paper on the proposed Rules
is drafted.
December 2004: A roundtable discussion is held with the Sabah State
Legislative Assembly, Parliament, and the Sabah Biodiversity Centre.

Process of Formulating the Proposed Rules
Drawing upon relevant international instruments, an initial set of
Rules was drafted for comment. In July of 2004, these recommendations
were then commented on by more than forty Indigenous communities
during four workshops held in Kota Belud, Tambunan, Telupid, and Kudat.
During the consultation process an initial version of the system flowchart
was presented to the communities, circumventing the complex wording of
the Rules and enabling rapid comprehension. The questions displayed in
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Appendix 2 were then posed within a facilitated workshop format in order
to solicit community comments. The concerns of the communities were
compiled and the suggested Rules were modified accordingly, directly
incorporating the identified issues. During this process great care was taken
to ensure that the proposed Rules accurately reflected the concerns of the
communities; this was assured by the incorporation of consensus opinion
into the document. Where comments varied amongst communities a range
of available options were offered as part of the proposed Rules (see
Appendix 1). For clarity the direct recommendations of the consulted
communities have been highlighted (underlined) within the Rules; however,
the communities have reviewed and granted tacit approval to the entirety of
the sections presented. In addition, the relevant international law upon
which each section is based is detailed in the accompanying footnotes. For
the benefit of policy makers, various examples of corresponding provisions
in other national instruments have also been provided. It must be stressed
that these suggested Rules are intended only to provide a framework for the
involvement of Indigenous communities. It is strongly recommended that
such consultation be maintained during the formulation of the system itself.

Participants at one of the community workshops.
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The Relationship between the Proposed System and the
Sabah Biodiversity Enactment 2000
The system proposed within this paper is designed to operate within
the framework created by the Sabah Biodiversity Enactment 2000. Principally
the proposed system has been drafted to fulfil the requirement of Section
9(1)(j) that Indigenous communities “shall at all times and in perpetuity, be
the legitimate creators, users and custodians of traditional knowledge, and
shall collectively benefit from the use of such knowledge.” The system is
also founded upon the following provisions within the SBE2000:

•

•

•
•

•
•

Links with international bodies, Section 9(1)(k), which provides for the
establishment of “linkages with other institutions or bodies, within or
outside the State, with a view to enhancing the management,
protection, preservation, research and utilisation of the biodiversity
and traditional knowledge of the Indigenous or local community of
the State.”
Benefit-Sharing and benefit-sharing mechanism, Section 17(b)(viii), which
provides that the licence application shall include “the benefits,
whether economic, technical, scientific, environmental, social or
otherwise, that may derive to the state and the concerned
communities and proposed mechanisms or arrangements for benefitsharing.”
Impact assessment, Section 17(b)(x), which provides that licence
applications must provide “environmental and socio-economic
assessment covering the likely long-term impacts.”
Council’s assessment of the access licence, Section 20(c), which provides that
the Council shall assess the “application for the access licence, taking
into account […] the impact of the access activity on Indigenous and
local communities, their lifestyles and livelihoods.”
Council’s imposition of conditions, Section 21(1)(a) and Section 25(1)(b),
addressing the “adverse effects upon the quality of life or the cultural
values of the Indigenous and local communities.”
Submission of licence application, Section 15(1).

180

•
•

Indigenous Peoples’ Contributions to COP-8 of the CBD

Licence Fees, Sections 18 and 19(c), regarding funding of the proposed
system.
Appointment of an Indigenous representative to the Council, Sections 3 and 6.

The numbering of the proposed Rules presented within this paper
(see Appendix 1) follows the sections within the SBE2000. For clarity, these
numbers serve the purpose of referring the reader to the relevant section
within the Sabah Biodiversity Enactment 2000 upon which each consecutive
rule is based, and are not intended to indicate the final ordering of the Rules
once adopted.
Intention of the Proposed System
The system proposed within this paper is designed to ensure:
•
•
•
•

That the traditions and values of Indigenous and local communities are
respected, preserved and maintained.
That the knowledge and innovations of Indigenous and local communities
is respected, preserved and maintained.
That the customary use of biological resources in accordance with traditional
practices is protected and encouraged .
That the benefits arising from collection activities are shared fairly and equitably
with Indigenous and local communities.

Principle Elements of the Proposed System
In order to fulfil the requirements of Section 9(1)(j), the proposed system:
•

Grants Indigenous or local communities the ability to approve or
disapprove the activities of Collectors or to impose conditions upon
them. Section 9(1)(j) provides that Indigenous communities shall be
“the creators, users and custodians of such knowledge.”3
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•
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Pertains to the activities of Collectors “proposed to occur on or near
land or water occupied or used by Indigenous or other local
communities.”
Is sui generis, as opposed to an intellectual property regime/patent
regime.
Requires the reaching of a mutual agreement between the Collector and
the relevant Indigenous communities for the granting of access and the
sharing of benefits.
Contains recommendations as to the nature of the negotiation process
with Indigenous Peoples, including who should be present and who
should facilitate.
Ensures communities have appropriate information and expertise to
assess the impact of applications. These must be provided
sufficiently in advance of negotiations, be in an accessible and
understandable format, and have been sourced both from the
Collector’s application and the Biodiversity Centre, as applicable.
Recognizes the application of Indigenous customary law to Collector’s
activities.
Provides funds from the Collector to ensure Indigenous participation.
Nominates a time frame for the completion of this process that is no
greater than three months after the date of initial contact with the
community.
Establishes a system of administration by the Sabah Biodiversity Centre
and of review by the Biodiversity Council.
Ensures Indigenous representation on the Biodiversity Council.

The operation and the rationale for adoption for each of these principle
elements shall be expanded upon, below.

182

Indigenous Peoples’ Contributions to COP-8 of the CBD

Sequence of Events Proposed within the System
The following flowchart depicts the proposed framework for
incorporating Indigenous Peoples within the regulation of collection
activities within Sabah. The corresponding sections within the proposed
Rules (Appendix 1) are included for each step.
Figure 1: System Sequence Flowchart
Collect or draft s applicat ion, which includes:
1.
Benefit s t hat m ay derive t o com m unit y.
2.
Flexible m echanism s for benefit - sharing ( wit h benefit sharing ult im at ely t o
be negot iat ed wit h com m unit y) [ S 17( b) ( viii) ( 3) ] .
3.
Assessm ent of im pact s [ S 17( x) ] .
↓
Subm ission of applicat ion t o t he Council.
The Biodiversit y Cent re receives applicat ion from Council wit hin 5 days
[ S 9( 1) ( j ) ( E) ( 2) & S 15( 1) & S 20( c) ( 1) ] .
↓
I dent ificat ion and not ificat ion of I ndigenous com m unit ies t hat have a pot ent ial
int erest in t he proposal by t he Biodiversit y Cent re ( based on regist ry)
[ S 9( 1) ( j ) ( E) ( 1) &( 3) ] .
Three m ont hs m axim um from not ificat ion t o com m unicat ion of det erm inat ion
[ S 9( 1) ( j ) ( B) ( 4) ] .
↓
The dissem inat ion of inform at ion on t he proposal t o com m unit ies:
1.
Derived from Collect or’s applicat ion.
2.
I n a form prescribed by t he com m unit y in Malay or local language
sufficient ly in advance of negot iat ion wit h Collect or [ S 9( 1) ( j ) ( D) ] .
↓
Com m unit y assesses t he proposed act ivit ies in t erm s of:
1.
Social, environm ent al and cult ural im pact s.
2.
Whet her act ivit ies are sust ainable or will perm anent ly deplet e resources
[ S 9( 1) ( j ) ( D) ] .
↓
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The Biodiversit y Cent re provides:
1.
Response t o any request s for furt her inform at ion or t o quest ions held by
t he com m unit y [ S 9( 1) ( j ) ( D) ( 1) ( f) & ( 2) ] .
2.
Financial capacit y and legal and t echnical expert ise for com m unit y t o
evaluat e inform at ion and t o exercise t heir aut horit y t o cont ract on
m ut ually agreed t erm s [ S 9( 1) ( j ) ( E) ( 4) & S 18 & 19( c) ] .
↓
Negot iat ion wit h t he Collect or on m ut ually agreed t erm s for
1.
Use of biological resources and associat ed I ndigenous knowledge.
2.
The sharing of benefit s [ S 9( 1) ( j ) ( B) ( 1) ] .
Cert ain peoples are t o be present and a facilit at or is t o be chosen by t he com m unit y
[ S 9 ( 1) ( j ) ( B) ( 2) & ( 3) ] .
↓
( May occur at t he sam e t im e as or at a t im e subsequent t o t he negot iat ion.)
Com m unit y det erm inat ion of:
1.
Approval.
2.
Approval wit h condit ions ( e.g. cust om ary law) [ S 9( 1) ( j ) ( C) ] ( or)
3.
Disapproval [ S 9( 1) ( j ) ( A) ] .
Signing of cont ract wit h Collect or by designat ed represent at ive [ S 9( 1) ( j ) ( B) ( 5) ] .
↓
Biodiversit y Cent re ascert ains whet her inform at ion requirem ent s were sat isfied and
whet her a m ut ual agreem ent was reached as t o:
1.
Approval of com m unit y.
2.
Benefit - sharing m echanism .
Where t hese condit ions have been m et t he Cent re issues a cert ificat e t o t he
Collect or [ S 9( 1) ( j ) ( E) ( 6) , ( 7) & ( 8) ] .
↓
I n assessing t he applicat ion t he Council will render one of t hree decisions:
1.
Disapproval based on one or m ore of t he following:
a.
Ext ensive negat ive im pact s.
b.
Failure t o m eet requirem ent s of Enact m ent .
c.
Failure t o reach m ut ual agreem ent wit h t he com m unit y.
d.
The disapproval of t he com m unit y.
e.
I nequit able dist ribut ion of benefit s t o com m unit y [ S 20( c) ] .
2.
Approval wit h condit ions which:
a.
Will im plem ent condit ions request ed by com m unit y [ S 23( 2) ] ,
and
b.
May include m it igat ion of negat ive im pact s ( where relevant ) [ S
25( 1) ] .
3.
Out right approval based on com m unit y approval [ S 20( c) ] .
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Detailed Consideration of the Major Elements of the System
Sui Generis System
As Indigenous knowledge is collective and does not represent a novel
‘innovation,’ patent and intellectual property rights regimes cannot offer
adequate protection of Indigenous Peoples’ rights to their resources and
traditional knowledge. This fact is implicitly recognised by Section 9(1)(j) of
the SBE2000. A sui generis system is required, in which the rights accruing to
Indigenous communities “reflect the values of the communities and the way
they relate to themselves as well as to biodiversity.”4 Accordingly, Decision
V/16 “recognises the potential importance of sui generis and other
appropriate systems for the protection of traditional knowledge of
Indigenous and local communities and the equitable sharing of benefits
arising from its use.”5
Areas to Which the System Applies
As the system proposed within this paper is based upon Indigenous
Peoples’ inherent and prior rights to their traditional lands,6 it applies to the
activities of Collectors “proposed to occur on or near land or water
occupied or used by Indigenous or other local communities.”7
Feasible Ways Forward
•
•
•

Follow-up on the adoption of the Sabah Biodiversity Enactment 2000
Rules and implementation of the laws.
Convening of a national CBD workshop with relevant government
departments & NGOs.
Information dissemination through networking in local and regional
workshops.

Sui Generis Protection Mechanisms

Recommendations for CBD Implementation at the
National Level
1.

Presentation of this case study at COP-8.

2.

Lobbying of government representatives.
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Appendix I: Proposed Rules
Section 3(2)(i): Members appointed by the Minister to the Council pursuant to
this subsection shall include representatives of Indigenous and local
communities. These shall be selected from a list provided by Indigenous
and local communities.
Section 6: Meetings of the Council shall be open to the public and
opportunities shall be made available for public comment.
Section 9(1)(j): To ensure that the Indigenous Peoples and other local
communities are, at all times and in perpetuity, the legitimate creators, users
and custodians of traditional knowledge, and collectively benefit from the
use of such knowledge, the system established by the Sabah Biodiversity
Centre pursuant to section 9(j) shall:
(A) Recognize the authority of Indigenous and other local
communities to approve or disapprove, and prevent, activities
proposed to occur on or near land or water occupied or used by
Indigenous or local communities.8
(B) (1) Recognize the authority of Indigenous and other local
communities to contract with collectors on mutually agreed
terms for
a) The use of biological diversity, and associated traditional
knowledge, obtained from land or water occupied or used
by Indigenous or other local communities and
b) For the sharing of benefits arising from the commercial
and other utilization of genetic resources and their
derivatives and products,9 in accordance with the
principles for sharing benefits listed at section 17(b)(viii).
(2) a) The following peoples or groups must be present during the
negotiation of mutually agreed terms:
i) Representative(s) from the Biodiversity Centre
ii) Collector or collector’s representative(s) holding
authority to contract on his or her behalf
iii) Members of the relevant Indigenous or local
community
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iv) Ketua kampung (village head)
v) Chairman of the Village Security and Development
Committee (JKKK)
vi) Where relevant, a representative of People’s
Organisations
vii) Where relevant, the Community Committee on
Access to Biodiversity.10
(b) The following persons may also be present during the
negotiation of mutually agreed terms:
i) District Officer or
ii) Magistrate or
iii) District Commissioner.
(3) The negotiation process shall be facilitated by a nominee(s) chosen by the
community on a case-by-case basis. These will include, where relevant, a
member of the Community Committee on Access to Biodiversity and one
or more of the following:
a) The ketua kampung.
b) The Chairman of the Village Security and Development
Committee (JKKK).
c) The Chairman of the People’s Organisation.
d) Other person(s) nominated by the community.
(4) Decisions on applications for access to genetic resources by the
community should be taken within a reasonable period of
time,11 to be determined through mutual agreement with the
community on a case-by-case basis, but shall be no greater than
three months after the date of initial contact with the
community.
(5) The mutual agreement is to take the form of a written contract,
signed by the community representative(s), or his or her
delegate(s) as reflected in the registry. The community can elect
to have this agreement validated by the local Magistrate or
District Commissioner.
(6) Mechanisms for reporting and monitoring the implementation
of the agreement shall be put in place. These may include the
presence of Indigenous representatives during collection
activities and/or regular reporting by the Collector to an
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appointed community representative for the duration of the
proposed activities.12
(C) Recognize that Indigenous and local communities have jurisdiction
over activities that occur on any reserves, natives’ customary lands
or any other sites over which Indigenous and local communities
exercise community-based or customary rights.
(D) (1) Ensure that Indigenous and other local communities are
provided information that enables these communities to
evaluate the cultural, environmental, and social impacts of
activities proposed to occur near or on land occupied or used
by Indigenous or other local communities. This information
shall satisfy the following requirements:13
a) Made available in Malay or another language that is
understood by Indigenous and other local communities.14
b) Provided sufficiently in advance of negotiation for mutual
agreement, considering the needs of the communities
potentially impacted by the activities.
c) Of sufficient breadth and depth to enable Indigenous and
local communities to determine whether the proposed
activities constitute sustainable levels of development, or
whether they will permanently diminish or deplete
resources.
d) Include information provided by the collector pursuant to
Section 17, and the following:
i) The nature, size and scope of the proposed access
activities and specific procedures the activity would
entail15
ii) Possible third party involvement16
iii) Treatment of confidential information17
iv) Potential risks involved. 18
e) Be in a form designated by the community on a case-bycase basis, and may include, but shall not be limited to, the
following forms:
i) Electronic media: including presentations or compact
disc
ii) Printed form: poster, letter, proposal
iii) Verbally: including workshop or dialogue.19
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Include any other information identified by local
communities as necessary to complete an impact
assessment.20

(2) The Centre shall request of the Collector additional information
to fulfil the requests of Indigenous or local communities, under
subsection (1)(f), or any other requirement of this Enactment.
(E) Provide opportunities for Indigenous and other communities to
exercise this authority prior to any official authorization of access
activities. Centre functions in this regard shall include:
(1) Establishing, in consultation with Indigenous and other local
communities, a registry of Indigenous and other local
communities to enable the State and collectors to identify
communities that may be impacted by access activities. This
registry shall provide the following information, to be
nominated through consultation with each individual
community:
a) The relevant community representative(s) authorized to:
i) Receive information,
ii) Contract on behalf of the community and to
iii) Communicate the determination of the community to
the Centre.
b) Representative(s) authorized to perform the duties listed in
subsection (1)(a) in the event of the absence of the
community representative(s).
c) The form in which information is to be provided.
d) The language in which information is to be provided,
either Malay or the local language.21
(2) Receiving from the Council, pursuant to Section 20, copies of
applications for access activities.
a) Identifying and notifying Indigenous and other local
communities that have a potential interest in the proposed
access activities.
b) Ensuring that Indigenous and other local communities
have the financial capacity and legal and technical expertise
to understand information and negotiate on mutually
agreed terms.22
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c)

Ensuring that the approval of Indigenous or local
communities is sought adequately in advance to be
meaningful both for those seeking access and for those
communities granting it.
d) Determining if approval was or was not provided and if a
benefit-sharing mechanism was or was not formulated,
through the mutual agreement of the Indigenous or other
local communities potentially impacted by access
activities.23
e) Determining if information requirements were satisfied in
accordance with the requirements of these Rules.
f) After determining that approval was provided and a
benefit-sharing mechanism formulated, upon mutually
agreed terms, and that information requirements were
satisfied in accordance with the requirements of these
Rules, issuing a certificate to the Collector.
g) Ensuring that the customs, traditions, values and
customary practices of Indigenous and local communities
are respected within this process.24
h) Monitoring and ensuring the observance of the terms of
the agreement in conjunction with the relevant Indigenous
and local communities.
Section 9(1)(k): Requires the Sabah Biodiversity Council to provide
Indigenous and local communities sufficient opportunities to contact, and
information on, institutions or bodies within and outside the State that is
working on enhancing management, protection, preservation and research
on biodiversity and traditional knowledge.
Section 15(1): Within five days of receiving the application, the Council shall
notify the Centre of the application.
Section 17 (applies to the whole section): When the access activity is
proposed to occur on land or water occupied or used by Indigenous or local
communities, the impact assessment shall provide information that enables
Indigenous Peoples and local communities to evaluate the cultural,
environmental, and social impacts of activities, in accordance with Section
9(1)(j)(D).
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Section 17(b)(viii):
(1) When the access activity proposes to use traditional knowledge
or biological resources in land or water occupied or used by
Indigenous or local communities, the collector shall include
proposed mechanisms for sharing benefits with these
communities.25
(2) Benefits shall be shared fairly and equitably with Indigenous
and local communities who have been identified as having
contributed to the resource management, scientific and/or
commercial process.26
(3) Specific mechanisms for benefit-sharing may vary depending
upon the type of benefits and the Indigenous or local
communities involved. The benefit-sharing mechanism
stipulated within the application is to be flexible and the
sharing of benefits is to be determined by mutual agreement
with the Indigenous and local communities involved on a caseby-case basis, in accordance with section 9(1)(j)(B).27
(4) Specific benefits that are the subject of mutual agreement may
include, but shall not be limited to, the following: 28
a) Joint ownership of relevant intellectual property rights
according to the degree of contribution29
b) Sharing of research and development results,
c) Facilitating the abilities of Indigenous and local
communities to conserve and sustainably use their genetic
resources
d) Capacity building
e) Contributions to the local economy
f) Social recognition30
g) The protection, development, strengthening and
maintenance of the community and its knowledge and
resources.
(5) The permit holder will be required to share benefits with
Indigenous and local communities as rewards for the
knowledge or information provided by them in connection
with the research undertaken under the licence. The sharing of
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benefits must be with Indigenous and local communities
regardless of whether such research results in the commercial
development of any medicinal or other products and will be in
accordance with the mutually agreed means of benefitsharing.31
(6) Where research (based upon knowledge or information
supplied by Indigenous and local communities or their
traditional practices or the use or application of biological
resources) leads to the development of any pharmaceutical or
medicinal compound or any health or nutritional product, the
patent or intellectual property right to such compound or
product shall be shared with the Indigenous or local
communities who supplied the knowledge or information
relating to the said practices, application or use of biological
resources[.] [This shall happen] to such extent as may be
determined by the Council in consultation with the Indigenous
or local communities concerned.32
Section 18: The fee shall include funds to be made available to local and
Indigenous communities registered with the Centre to enable these
communities to determine if the proposed activity will occur on or near land
or water occupied or used by Indigenous or local communities.
Section 19(c): If the access activity is proposed to occur on or near land or
water occupied or used by Indigenous or local communities, the collector
shall provide funds required to support participation of Indigenous and local
communities in the system established pursuant to section 9, including
funds to support the ability of communities to perform the following tasks:
a) Evaluate the proposed activity.
b) Negotiate agreements for use of resources.
c) Engage in any other activities necessary to protect
resources.
Section 20(c): As part of the process to evaluate the application for impact of
the access activity on Indigenous and other local communities, their
lifestyles and livelihoods, the Council shall undertake the following activities:
(1) Provide the application and all associated information to the
Centre.
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(2) Determine:
a) If Indigenous or other local communities have approved
or disapproved the proposed access activity.
b) Whether the community has contracted with the collector
on mutually agreed terms for use of biological resources or
traditional knowledge.
N.B. Such a determination shall be based primarily on the
existence of a certificate, but may also include informal
consultations with Indigenous and other local
communities.
(3) The Council shall also determine:
a) Whether the requirements of section 9(1)(j) have been met
and
b) Whether benefits will be shared fairly and equitably with
Indigenous communities.
(4) The Council shall reject the application if it is determined that:
a) Consent has not been provided; or33
b) Mutual agreement has not been reached; or
c) The requirements of section 9(1)(j) have not been met; or
d) The agreement fails to provide for the fair and equitable
sharing of benefits.
(5) In assessing applications the Council will seek to ensure that
the:34
a) Commercialisation and any other use of genetic resources
will not prevent traditional use of genetic resources35 and
that the customary use of biological resources in
accordance with traditional practices is protected and
encouraged.36
b) The knowledge, innovations and practices of Indigenous
and local communities are respected, preserved and
maintained.37
Section 21(1)(a): If local and Indigenous communities have given consent but
imposed certain conditions on access to biological resources and traditional
knowledge, the Council shall impose these conditions on access to these
resources or traditional knowledge.
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Section 25(1): The Sabah Biodiversity Council shall consider that if the access
activities being carried out on or near land or water occupied or used by
Indigenous or local communities are deemed to have adverse effect on the
community, mitigation efforts will need to be implemented. If no further
conditions or restrictions are deemed probable to mitigate such adverse
effects, the Council may refuse to issue an access license.

Appendix II: Questions Asked of
Indigenous Communities in Four Workshops
1.

How should the negotiation for mutually agreed terms occur?

2.

In what form should information be given?

3.

The consent of your community should be obtained through what
means?

4.

The decision of the community should be communicated by whom and
how?

5.

How long would you need to undertake this process of assessment of
information, negotiation for mutually agreed terms and determination
of consent?

6.

What benefits would you like to gain from the Collector’s research?

7.

Do you have any customary law relating to the use of resources or
knowledge by non-village members?

Sui Generis Protection Mechanisms

195

Appendix III: Community Protocol
We, the Indigenous communities (of Sabah, Malaysia),
In an effort to handle biopiracy/bioprospecting, which is on the increase in
Sabah and is a global issue related to Indigenous Peoples’ right to control
access to Indigenous knowledge and biological resources;
Aware of the critical significance of Indigenous knowledge in the sustainable
use and conservation of biological resources;
Stressing the importance of the biological resources, found in Indigenous
Peoples’ lands and territories, to our lives;
Understanding that as there is still no effective control of access to biological
resources and Indigenous knowledge, a protocol that can be used by
communities is needed;
Welcoming the condition in Article 8(j) of the Convention on Biological Diversity
and the ASEAN Framework Agreement on Access to Genetic Resources, which
recognise Indigenous knowledge in the sustainable use and conservation of
biological resources, and the sharing of benefits arising from its use;
Recalling the decision and commitment made by the Malaysian government,
as a Party to the Convention on Biological Diversity, to uphold Prior Informed
Consent before access is granted; and
Determined to protect and conserve biological diversity and Indigenous
knowledge for the good of all and the generations to come,
Have prepared and ratified this Community Protocol, which has to be
adhered to (obeyed) by anyone wishing to conduct research or
bioprospecting of biological resources and Indigenous knowledge involving
any community or community members by:
1.

Giving prior information to the community through the Village Security
and Development Committee (JKKK), Village Head, or Chairperson of
the Peoples’ Organisation;
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2.

Obtaining a permit from the District Officer and/or other relevant
bodies (such as the University, Sabah Parks, Forest Department,
Wildlife Department, or the Economic Planning Unit);

3.

Informing and obtaining the consent of the community through a
village meeting, using communication methods that are easy to
understand, on the following:
•
Objectives and target of the activity;
•
Background of the researcher and sponsoring organization;
•
Workplan and activities;
•
Benefits to the community;
•
Risks to the community; and
•
Impact of the study/activity.

4.

Making a Draft/Framework Agreement to be perused by the community
before reaching an agreement;

5.

Providing information at least two (2) weeks before entering the
community/village after the Agreement with the Community has been
signed;

6.

Respecting the adat, beliefs and cultural traditions of the village;

7.

Giving regular reports throughout the research/activity and involving at
least one representative selected by the community in the
research/activity;

8.

Following any additional conditions imposed by the community, if
collection of biological specimens is agreed upon;

9.

Entering into a written agreement which outlines the sharing of benefits
(not necessarily in monetary form; these could be in the form of
addressing needs of the community, recognition of land rights, entrance
fees, or material support); and

10. Accepting this Community Protocol, including a sogit (fine/punishment) for
any violation according to the justice system of the particular
community.
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NOTES
Haini Tainsong is Coordinator of the Community Organising Training Programme
of the Partners of Community Organisations (PACOS) Trust. Jannie Lasimbang is
PACOS Adviser and Secretary General of the Asia Indigenous Peoples Pact.
PACOS Trust is a community-based voluntary organization registered under the
Trustees Ordinance Chapter 148, Sabah, Malaysia, to help raise the quality of
Indigenous communities.
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A Case on Indigenous Knowledge
Protection in Mount Kitanglad,
the Philippines1
Datu Migketay Victorino L. Saway2

Introduction
Why protect Indigenous knowledge? Indigenous knowledge (IK) is
not just an element of Indigenous cultures, it is a web of knowledge
concerning the survival and growth of Indigenous and local communities.
The ownership of Indigenous knowledge is legitimate. It is protected,
governed, and regulated by Indigenous customary law, and the international
legal system recognizes and protects Indigenous knowledge. In the
Philippines, Indigenous knowledge is protected under the Philippine
Constitution and Republic Act No. 8371, known as the Indigenous Peoples Rights
Act of 1997.
Indigenous knowledge embodies the social, economic, political, and
spiritual life of the people. It tells of their religion, language, history,
customary governance and leadership, economy, health and medicines,
defence, and territory. Without a very comprehensive knowledge system,
Indigenous Peoples will not survive in a harsh and strongly competitive
environment. Indigenous knowledge is deeply rooted in the environment.
The land, the waters, the plants and trees, and the animals provide the
foundation of the knowledge system of the Talaandig people. Any form of
destruction affecting the environment also affects the knowledge systems of
the tribe.
Indigenous customary law regulates the system of utilization of
Indigenous knowledge, including its origin and sources. Furthermore,
Indigenous customary law provides a process of restoring or reconciling the
violations committed against Indigenous customary law. Why do we resort
to customary law enforcement in protecting Indigenous knowledge? As
Indigenous Peoples, customary law is part of our culture and life. The
enforcement of customary regulations is part of our existence. It is our tool
for governance and leadership. It is an instrument of authority and power.
If we lose or fail to practice customary law, we also lose our leadership and
the authority to govern our communities.
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Objectives, Limitations, and Scope
The main objective of the presentation of this case study is the
successful explanation of the role of customary law in protecting Indigenous
knowledge. Another objective of this presentation is the clarification of the
significance of free, prior, and informed consent and customary law
enforcement in the protection of Indigenous knowledge and biological
diversity. Finally, it is hoped that the discussions generated through this
case study will gain attention and bring about a clearer understanding of the
Indigenous knowledge issue in relation to the Convention on Biological Diversity.
This case study is limited to describing the experience of the Talaandig
people of Mt. Kitanglad, Bukidnon Province, Mindanao Island, the
Philippines in asserting the right to free, prior, and informed consent
(FPIC); and to convey their experiences in enforcing customary law in order
to protect the peoples’ rights with respect to existing biological resources.
The case will specifically discuss the Talaandig imposition of customary
penalties against the collectors of botanical specimens in their territory, who
acted without the informed consent of the community. This incident
happened before the Philippine Congress passed into law the Indigenous
Peoples Rights Act (IPRA) of 1997,3 and before former President Fidel V.
Ramos signed Executive Order No. 2474 regulating the prospecting of
biological resources in the country.
The Case of Indigenous Knowledge Protection in
Mount Kitanglad: Background
The Talaandig People constitute one of the 110 Indigenous
communities in the Philippines. They are found on the island of Mindanao,
particularly in the province of Bukidnon. The Talaandig population
numbers approximately 100,000 individuals inhabiting the towns
surrounding the Kitanglad mountain ranges. The Talaandig people have
been affected by aggressive development and the implementation of
protected area management.
The events surrounding the case discussed in this document took
place on April 16, 1995, when the Talaandig leadership learned that a group
of researchers from the Philippine National Museum, in cooperation with
the Botanical Research Institute of Texas, had collected botanical specimens
in Mt. Kitanglad without the consent of the community. The occurrence
was discovered when one of the porters complained about the manner in
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which he had been treated by the collectors while in the mountains. The
porters were not given enough food and were scolded if they showed
laziness in climbing the trees to gather specimens. After investigating, the
Talaandig leadership learned that the incident in question was actually the
second time the researchers had visited the mountains to collect specimens
without the consent of the Talaandig community. Because of this, the
leadership of the Talaandig community immediately instructed the Tribal
Guards to organize themselves and confiscate all of the botanical specimens
as soon as the researchers came down from the Kitanglad Mountains. On
the morning of April 17, 1995, the Talaandig Tribal Guards positioned
themselves on the street and successfully confiscated fifteen bags of
botanical specimens collected by the researchers from the Philippine
National Museum and the Botanical Research Institute of Texas.
Determining the Offence and Penalty
The following explains in detail the extent to which the collectors of
botanical specimens violated the principle of free, prior, and informed
consent and the customary law of the Talaandig people:
•

•

•
•

Mt. Kitanglad is a historic landmark of the Talaandig cultural
territory. Every plant or tree found in Mt. Kitanglad is part of the
identity of a culture and territory which is distinctly known to the
Talaandig people.
Mt. Kitanglad provides the foundation of Talaandig spirituality. It is
the abode of the spirits that link the Talaandig people to the spiritual
world. The plants in Mt. Kitanglad are the adornment of areas of
worship and are known as plants of the spirits who take care of
creation.
The botanical resources in Mt. Kitanglad are embraced by a
knowledge that defines the Indigenous education of the Talaandig
people.
Mt. Kitanglad is a significant space of Talaandig customary
governance, and customary law regulates the collection and utilization
of the resources on the mountain. Any collection or utilization which
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undermines customary processes
governance of the Talaandig people.
•
•

undermines

the

customary

The botanical resources in Mt. Kitanglad are foods and medicines.
These resources provide good health to the Talaandig people.
Mt. Kitanglad is also a home and shelter of the Talaandig people.
Any collection of biological resources without customary regulation
certainly disturbs the home and territory of the tribe.

The act committed by the Philippine National Museum was,
therefore, not a simple violation of prior informed consent. The act
committed was a serious assault against the culture, identity, and territory of
the Talaandig people. It was a serious transgression of a space that is their
worship area, a living monument of history, a place of learning, an area of
governance and leadership, a source of medicines and food, a home of the
tribe, and a shelter against dangers. After a thorough deliberation on the
extent of the violations committed by the researchers, the following were
imposed as requirements for the settlement of the offence:
•
•
•
•

Eight head of carabaos5
Twenty-six chickens
Eight meters each of red, white, and black cloth
One hundred pesos (PHP6 150.00) in peso coins

Why eight carabaos? Based on Talaandig oral history, the authority of
traditional law and governance comes from the Council of Eight, known as
Walu Ha Pasagi, who founded the customary laws and regulations of the
people. Through this incident the authority of the Talaandig leadership,
based on the Walu Ha Pasagi, was seriously violated. Eight heads of carabaos
were levied because the honour and dignity of the Talaandig leadership had
been offended. Traditionally, the offence against the honour and dignity of
a person was punishable by slavery or death; fortunately the elders amended
the penalty by substituting the carabaos for the historical sentence. The
allocation of one carabao for each member of the Council is a symbolic
restoration of the honour and dignity of the Council’s authority and
leadership, which was trampled upon by the researchers when they collected
botanical specimens inside the sacred mountain territory of the tribe without
prior informed consent.
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Coordination and Enforcement
When the community decided to confiscate the botanical specimens
collected by the researchers from the Philippine National Museum, they
immediately coordinated with the local government, the police, and officials
from the Department of Environment and Natural Resources (DENR).
From the local government and the DENR office, the community learned
that these officials were also unaware of the researchers’ activity – they, too,
had not been informed. This contributed to the decision to grant the
Talaandig community autonomy in deciding the sentence for this
transgression, and carrying out its enforcement, in accordance with their
customary law.
Collaboration with the governmental organizations became very
useful when the Philippine National Museum attempted to circumvent
Talaandig customary law and the penalties levied by the community.
Through the above collaboration, the Department of Environment and
Natural Resources office convinced the Philippine National Museum to
comply with the customary obligation, otherwise, the case would have been
filed at the regular court based on strong evidence of violations against the
provisions of the National Integrated Protected Areas System Act. The Philippine
National Museum was informed that if the case was not settled, the
institution would be portrayed as prominent violators of the cultural rights
of Indigenous and local communities.
After confiscation of the specimens, the researchers’ team leader
negotiated for the release of the items collected with a promise to settle the
offence at a later date. He informed the tribe that the specimens would be
spoiled if not released within a month, and that this would entail a major
loss of funding and effort. The leadership of the Talaandig community
agreed to release the specimens, but demanded that a promissory agreement
(duly notarized by a public lawyer) be executed as evidence, in case the
Philippine National Museum failed to honour its obligation. The team
leader agreed and the promissory agreement was executed immediately.
Settlement of the Offence
On August 10, 1995, the seven Indigenous groups of the province of
Bukidnon assembled in our place in Sungko, Lantapan, Bukidnon to witness
the settling of the penalties by the Philippine National Museum. More
organizations, along with the media, came to witness and document the
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activity. After the satisfaction of customary obligations, a reconciliation
ritual was performed, following which the Talaandig community declared
that the matter had been settled. The overwhelming participation of the
Indigenous communities and the public during the settling of the penalty
compelled the Philippine National Museum to honour their promise. Only
a day earlier, the Talaandig community was informed that representatives
from the museum were not certain to attend; as a matter of fact, the
Director of the Department of Natural Resources consulted with the
Talaandig leadership about what would happen if this proved to be the case.
The Talaandig leadership indicated that should the museum representatives
not attend, the case would have to be pursued in court, where the
environment officials would have to stand as strong witnesses. The
Talaandig leadership also conveyed that the problem would grow in this
case, because the leaders of the seven Indigenous groups would also impose
penalties equivalent to the violation of the honour and dignity of their
leadership. This condition compelled the Philippine National Museum to
answer for its transgressions.
Lessons Learned

•

•

The models of the elders are very important. What we have heard, seen,
touched, thought, and felt from the words and deeds of our elders
(based on our distinct traditions, cultures, and laws) are tools that we
can use in asserting our rights as peoples. In the 1980s our elders
stopped the watershed project of the Department of Environment
and Natural Resources because the project’s management did not
secure the consent of the community. Our elders enforced their
customary authority and penalized the management of the watershed
project for violations against the community’s customs and traditions.
Because our elders would not allow the project to go on, the
management of the watershed project was forced to negotiate with
the community, according to the terms and conditions of Talaandig
customs and traditions.
The importance of being organized. Another important lesson that we
learned is about the advantage of being organized. When we decided
to confiscate the collection of the Philippine National Museum, it was
quickly accomplished because the Talaandig Tribal Guards were
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strongly organized. Since the Talaandig Tribal Guards were properly
informed of their functions and responsibilities as protectors of
cultural heritage and properties, it was not difficult for them to
explain the reasons for the confiscation of the specimens.

•

•

The firm assertion of customary authority. The enforcement of customary
authority in the Philippines has been slowly supplanted by the
mainstream judicial and legal systems. Many of our educated leaders
felt that customary authority was inferior when compared to the law
of the state. Thus, when a government official violates our customary
authority, most of the members of our community will no longer
favour asserting our rights. (As a matter of fact, when we confiscated
the botanical specimens, some members of our community feared
that we would be sued in court for interfering with a government
project.) From a colonial perspective, communities certainly do not
have the right to contravene the government and its laws. From the
perspective of customary governance, the Philippine National
Museum had indeed committed a serious offence against the
Talaandig people and their culture.
Knowledge of existing national laws and international agreements. Our
knowledge of the provisions of existing laws (such as the National
Integrated Protected Areas System Act that recognizes customary rights,
and provisions of International Agreements such as the International
Labour Organization’s Convention No. 169) have certainly provided us
with strong legal arguments with which to support our assertions of
the right to enforce penalties according to our customary law. We
informed the researcher from the Philippine National Museum that
the case would be presented to the local and international media if the
penalty was not honoured. Certainly, this would have given the
museum a very bad image.

Conclusion and Recommendations
There are several opportunities for the use of customary law in the
protection of Indigenous knowledge and biological diversity. First, the
enforcement of customary law is within the knowledge, power, and
authority of the people. Enforcement of customary law is an exercise of self
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governance and a manifestation of the peoples’ struggle for self
determination. Second, the enforcement of customary law has empowered
Indigenous leaders because the experience has demonstrated to them that
customary governance still has relevance in modern times. Third,
enforcement has raised the awareness of the public about the rights of
Indigenous and local peoples, which can be protected under both customary
processes and the existing legal system (at both the national and
international level). Finally, the case presented herein has provided the
Indigenous Talaandig community with the opportunity to deeply reflect
upon, and build strong reasons to assert, their knowledge and rights as a
people.
Customary law can be effectively enforced only if there is a full
awareness of one’s culture and identity. The enforcement of customary
authority is also an exercise of self governance, itself an important tool in
ensuring compliance with the principle of prior informed consent.
Conversely, in customary law the prior informed consent requirement is a
very important tool for negotiating the sharing of benefits derived from the
extraction and utilization of natural resources. Additionally, Indigenous
customary law is an important tool in protecting and promoting Indigenous
knowledge. Without comprehensive knowledge of the culture and identity
of the people, the assertion and enforcement of customary authority would
weaken. It is clearly noted that the success and courage of the Talaandig
people in asserting their customary authority and rights as a people was
achieved because of their ample knowledge of Taalandig cultural institutions
and identity. Finally, the full regulation of Indigenous lands through
customary law is necessary for the effective protection of biological diversity
as a source of Indigenous knowledge.

NOTES
1 This work was originally presented at the Second IKB Conference in Dahanu,
Maharashtra, India on October 15-18, 2005.

Datu Migketay Victorino L. Saway is the Secretary General of PANAGTAGBO
Mindanao

2

3 The full text of this act is available at
http://www.iapad.org/publications/ppgis/legislation/phl_ra_8371_ipra.pdf.
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4 The full text of this order is available at
http://www.tanggol.org/environmental_laws/EO_247.html.
5

Carabaos are Asiatic water buffalo.

6

“PHP” is the standard abbreviation for the Philippine peso.
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Thematic Area VII:

Sustainable Use of
Biological Resources

Sustainable Use of Biological Resources:
An Introduction to the Case Studies

Article 10(c) of the Convention on Biological Diversity states that “[e]ach
contracting Party shall, as far as possible and as appropriate, protect and
encourage customary use of biological resources in accordance with
traditional cultural practices that are compatible with conservation or
sustainable use requirements.” Further, Goal 4.3 of the Strategic Plan of the
Convention seeks to assure that, “Indigenous and local communities are
effectively involved in implementation and in the processes of the
Convention, at national, regional and international levels.” Paragraph 7 of
Decision VII/30 encourages the Ad Hoc Open-Ended Inter-sessional
Working Group on Article 8(j) and Related Provisions of the Convention
on Biological Diversity to develop a provisional indicator for Goal 4.3 of the
Strategic Plan. Activity 1.5.6 of Goal 1.5 of the CBD Programme of Work
(VII/28, PE 1) encourages states to: “[d]evelop policies, improve
governance, and ensure enforcement of urgent measures that can halt the
illegal exploitation of resources from protected areas, and strengthen
international and regional cooperation to eliminate illegal trade in such
resources taking into account sustainable customary resource use of
indigenous and local communities in accordance with article 10(c) of the
Convention.”
At present, indicators for the sustainable use of biological resources
are market-based and biology-based, both of which are approaches that fail
to address sustainable use indicators relevant to either Article 10(c) or the
Addis Ababa Principles and Guidelines for the Sustainable Use of
Biodiversity. There is a gap in the current work on sustainable use
indicators – a gap which corresponds to the subsistence/customary use and
management of resources. It is therefore timely to consider concrete and
existing Indigenous community experiences in the development of
indicators of sustainable use. The following two case studies provide
positive examples of how Indigenous Peoples can be partners with the
Parties to the Convention on Biological Diversity, and work collaboratively
to develop relevant indicators for the sustainable use of natural and
biological resources. The lessons learned here will be worth replicating.
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Case 1 – The Toro Indigenous Community:
Sustainable Use of Natural Resources and Efforts of
Transforming Government Recognition in Indonesia1
The Toro case expounds on community initiatives intended to earn
government recognition of the customary practices of the Toro people of
Indonesia.
Collective action, documentation of sustainable use
management, and demarcation of Indigenous territories were some of the
measures that yielded positive results, advancing the issues of concern to the
Toro. Very significant in this endeavour is the collaborative spirit expressed
by the Indonesian government. The state, in this case, acknowledged that
the traditional lands within Lore Lindu National Park should be managed as
a Toro Indigenous territory. The collaboration and ‘interphase’ of the
community and the government gave inspiration to more active
participation amongst Toro women, along with replication of the
government-Indigenous Peoples partnership in the communities of Sungku
Village, Bolapapu, O’o Parese (the Marena Village), Mataue, Dataran Lindu,
and other villages in the Kulawi sub-district. The recommendations stated
in this case study could serve as reference for the development of indicators
on sustainable use in line with Article 10(c).
Case 2 – Indigenous and Tribal Community Practices in the
Sustainable Use and Management of Natural Resources and
Biodiversity in Thailand2
This case study elaborates on existing Indigenous customary practices
for the sustainable use of resources among Lisu ‘hill tribe’ communities in
Northern Thailand. Comparative views and situations are presented to
show the impact of the Western concept of conservation on the Indigenous
customary use of natural and biological resources. This Western conception
originated in government policies that state, “the proclamation of a new
forest reserve, national park, or wildlife sanctuary would inevitably mean
that the settlements of a number of Indigenous and local communities
would become illegal, being located within the boundaries of a protected
area.” Based on these concrete experiences, the case study author provides
recommendations for further action on the part of both the government and
Indigenous Peoples. The case also presents salient lessons to consider in the
identification of indicators on sustainable use, such as the development of
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government policies that recognize the traditional practices of Indigenous
communities.

NOTES
1 Presented by Ms. Rukmini Paata Toheke, a leader of the Ngata Toro Women’s
Traditional Organisation (OPANT) in Sulawesi, Indonesia. OPANT presently
supports the process of empowering women and revitalizing traditional law in
Sungku, Bolapapu, and Mataue.
2 Presented by Ms. Kamonphan Saelee, a staff member of the Inter-Mountain
Peoples Education and Culture in Thailand Association, who has taken part in the
Highland Mapping Development and Biological Management Project. The project
aimed at supporting communities in producing maps on biodiversity and resource
management and the conduct of action research on customary use of Indigenous
knowledge in sustainable biological resource management by Indigenous
communities.

The Toro Indigenous Community:
Sustainable Use of Natural Resources and
Efforts at Transforming
Government Recognition in Indonesia
Rukmini Paata Toheke1

Introduction
This case study attempts to expound on the Toro Peoples’ experience
with the sustainable use of natural resources within their territory. It
explores the relationship of the adat community structure in relation to the
authority of the desa in governing the management of resources.
It is worthwhile to note that prior to the establishment of the desa
government system, by virtue of Village Governance Act No. 5/1979, a village
was referred to as an adat community because it had a particular social,
political, legal, and cultural structure.
After twenty years of the
implementation of administrative law a different system evolved,
transforming the adat village into the different or separate desa.2 In the desa
system of governance there have been cases where an adat community leader
has become a part of the desa structure; however, in most cases they have
not. In the pre-desa system the adat would probably be consulted on the
implementation of certain policies; under the desa system the adat may only
give advice to the desa government. In most cases, the adat community
system of governance has been totally ignored for more than twenty years,
with the result that the adat community leaders have not been involved in
political decision making or policy implementation. At times the adat was
needed to settle conflicts, but in general it only held a role in running ritual
events such as marriages, funerals, and opening the forest or preparing for
planting.
From the perspective of the Indigenous Peoples and the Aliansi
Masyarakat Adat Nusantara,3 adat communities are those that, by selfascription, consider themselves to be such an entity. This community could
be a village, an ethnic group, a clan, or any other aggregation of Indigenous
Peoples wherein the group structure is different from the desa as a political
and legal entity of the state. As the adat community has a different
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governance system, the adat leader is part of the governing body of the
community, while the chief of a desa village is under the Head of Regency.4
The Toro Peoples amidst Varying Governance Systems
The Toro Peoples inhabit one of the 62 desa villages within the Lore
Lindu National Park. Of these, Toro and Katu gained recognition of their
natural resource management (NRM) practices through a spatial plan carried
out in their territories in 2000. This recognition is entrenched in a signed
agreement between the management body of the national park and the adat
structure of the Toro community. The agreement recognizes the Toro
territory through their sustainable resource management practices, dating
from time immemorial, and implements an NRM agreement covering
18,000 of the 217,991.18 hectares of the national park. The management of
the area, including the forests, is under the control of the Toro people, who
have access to and may utilize the forest and natural resources.
The Ngata5 Toro was established many centuries prior to the colonial
period. According to oral records its historical origin lies with the ancestors
of the inhabitants of the Malino Village, a settlement located approximately
40 kilometres from the location of the current Toro village. There is a local
myth about supernatural beings (bunian) attacking the village and killing
almost all of the local Malino inhabitants. This incident caused the people
to flee from the original village and, after relocating several times, the
families who survived found refuge in the present-day location of the Toro
community. This is one of the communities located in the Kulawi
subdistrict territory, Donggala Regency, Central Sulawesi. Ethnically this
community is included as part of the Kulawi Moma group; however, it has a
distinct and different culture, particularly because of its geographic location
(which tended to isolate the community) and unique history.
Testimonies from community elders and parents indicate that during
the colonial era the Toro community went through three leadership periods:
the Mpone, the Ntomatu and the Menanca (Balawo). Mpone founded the
Toro community from a group of the people who fled from Malino, thus
this group formed the first generation of the original inhabitants of Toro.
Under Balawo leadership the arrangement of settlements and forest
management became more systematic. It was during this period that the
Toro community experienced significant developments, such as an increase
in population and territorial coverage due to Balawo men’s marriage to
women from Rampi (an area that is currently included in the Luwu regency,
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South Sulawesi). Upon arrival at Toro the Balawo people were given land to
support their livelihoods, and were linked with the local inhabitants of Toro
through marriages.
During the colonial period the Toro community, like the surrounding
villages and communities, was considered an independent “republic village,”
in the sense that it was politically autonomous. These communities were
physically separated from the governance (and therefore also the control and
command) of the Islamic kingdoms, which were situated in the coastal areas
of Sulawesi. Other than the community’s location in the mountainous
countryside, it attracted less attention because of the outward orientation of
the Islamic kingdoms, which were focused on island and regional trade
activities centred at the seaports.
The Toro community and the surrounding villages created an
informal, autonomous village federation composed of each community’s
members. This federation was formed to create political and peace-building
mechanisms in order to deal with conflicts among the various ethnic groups,
and further: to reinforce interdependent economies, combined kinship, and
moral associations, appreciation, and solidarity.
The integration of the Toro community in the structure of national
politics, during both the colonial and independent periods, has had intense
and far-reaching impacts on the community. A number of transformations
have been experienced, covering basic processes such as the reformation of
identity, the conversion of religion, territory and government rearrangements, the transformation of the landscape, and other general social
changes. Today the Toro territory, which covers the region located between
the old Malino village and the present-day Toro village, is managed by the
Toro people. The co-evolution of the community and its environment
formed a cultural landscape characterised by ecological stability – a stability
reflected in the community’s socio-cultural institutions and in its utilisation
of natural resources.
The Sustainable Use of Land and Natural Resources
The Toro community practices two forms of land and resource
management. A general principle employed dictates that lands in the
traditional territory are communal property, entailing the community’s
command over the entire territory (huaka). Personal ownership (dodoha) of
certain lands and territories can happen if the individual in question “opened
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up” the forest for the first time and transformed it into an agricultural
garden (pampa).

WANA
NGKIKI

WANA
PANGAL

OMA
PONGA

BALINGKE

POLID

Gambar : Tata ruang Pengelolaan Sumber Daya Aam

Based on the practices of land opening and cyclic agriculture, the
Toro community distinguishes six categories of traditional land:
I.

Wana ngkiki covers the forest region on the peak of the mountain,
which is dominated by field, moss, and shrub. This area is considered
sacred by the Toro people, and no human activity is allowed. Wana
ngkiki is also important as the source of fresh air (winara).

II.

Wana is a primary forest, inhabited by animals and rare plants, which
serves as the water catchment of the region. It is forbidden to open
up agricultural lands in this area as such activity could cause natural
disasters. This area is not generally allocated for the use of
individuals, families, or the whole community. Wana can only be
entered during hunting activities, and the collection of latex resin,
perfumery materials, medicinal plants, and rattan or non-timber forest
products.

III.

Pangale is a primary forest made up of abandoned, reforested gardens.
Such land must have been abandoned for dozens of years for
reforestation to occur. This area requires a longer fallow period prior
to its conversion into agricultural land.
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IV.

Pahawa pongko is an area where primary and secondary forests are
mixed. Previously made up of gardens, the area must not have been
used for at least 25 years; the trees in this region are therefore quite
large and can be used for housing. Cutting of these trees requires a
ladder, as community rules dictate that the cut must be made at some
height from land in order to leave the trees with the potential to
regrow. In the local language the ladder is pongko, while pahawa means
“regrow”.

V.

Oma is a jungle area cultivated following the rotation period of the
cyclic agricultural system of the Toro community. This category
includes personal land ownership.

VI.

Balingkea is a garden that must be given rest because of declining
productivity.

Apart from cultivating non-irrigated fields, the Toro community has
for a long time practised a paddy-field agricultural system (polidaa). The
Toro community, in fact, farms several varieties of local rice, such as hamonu
and toburasa (field rice), and lelo kuru, halaka, garangka, kanari, banca rone,
togomigi, baraya, and bengawan (paddy rice). Formerly, raki, topada, tingkaloko
merah, tingkaloko hitam, sia, pulu bete, and pulut karangi varieties were also sown.
The Toro community call their place of settlement pongata.
The Conservation Initiative of Natural Resources and
Utilisation of Indigenous Law
Beginning in 1993 the Toro community increased the pace of various
initiatives related to emphasising cultural identity – including traditional rule,
local organisations, and traditions – in natural resource management. These
NRM practices are beneficial to all community members. Collective action,
which has taken place throughout this local initiative, has had three aims:
•

The protection of the tropical forest ecosystem around the
community, currently maintained as the Lore Lindu National Park,
through socio-cultural institutions and local leadership. This is done
by revitalizing various forms of knowledge and traditional ecological
practices, as well as through traditional legal institutions and systems
that govern access, control, and utilization of natural resources.

222

•

•

Indigenous Peoples’ Contributions to COP-8 of the CBD

The securing of maximum benefits from the protection of the
tropical forest ecosystem, in order to guarantee the integrity and
continuity of the local economies that depend on the utilisation and
processing of local natural resources.
The guaranteeing of inter-generational access, control, and utilisation of
local natural resources.

Since starting this initiative the Toro community has, slowly but
surely and in a wise and lasting manner, consolidated their autonomy in the
management and utilisation of local resources. Chronologically, this tenyear initiative may be divided into three phases of implementation, namely
the “base stabilisation phase,” the “acknowledgment phase,” and the
“spreading phase.”
Phase I: Base Stabilisation
(January 1993 to June 2000)
For this phase the Toro community was involved in collective actions
intended to reconstruct their cultural identity using community-based
natural resource management as a foundation. This activity was preceded
by the re-founding of the traditional house, which forms the centre of the
cultural systems and the way of life of the Toro community, after dozens of
years of being left destroyed. A revitalisation process followed, involving
the documentation of traditional laws, local leadership organisations, and
various forms of ecological and traditional knowledge. All of this
preparatory work was consolidated to form a basis for the strengthening of
harmonious relations between the community and its natural resources.
This process took approximately seven years to complete and has had
many successful outcomes, such as: the development of the traditional
house (lobo), which became the symbol of collective identity; the
documentation of ecological knowledge; the resurrection of the utilisation
order of traditional land; and the recovery of traditional natural resource
management practices. Moreover, the process succeeded in that outcomes
were secured via the traditional rules and sanctions that explicitly govern
natural resource management. This phase also produced a participatory
map of traditional territory that became important in defining territory and
sovereignty. Additionally, the first phase saw the development of various
forms of economic practice based upon the processing of natural materials,
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such as traditional handicrafts (bark clothes, rattan baskets, palm fibre
brooms, etc.).
Phase II: Acknowledgment and Consolidation
(July 2000 to October 2001)
The second phase was marked by efforts to carry out negotiations
with the Lore Lindu National Park Authority (BTNLL) and to receive
acknowledgment of traditional territories and the traditional system of
managing local natural resources. During this process the various
documents that were produced during the first phase (on traditional NRM
and the mapping of traditional territories) became central to the dialogue on
implementation with the Lore Lindu National Park Authority. On July 18,
2000 this process finally produced the formal acknowledgment from
BTNLL. According to document No: 251/VI. BTNLL 1/2000:
It is acknowledged that the Ngata Toro traditional territory
measuring ± 18.360 Ha is in TNLL (Lore Lindu National
Park) and will be managed in accordance with the category of
the Toro Indigenous territory, because of similarity and its
co-existence with the system of National Park zoning in this
territory.
From the Toro community’s perspective, this acknowledgment
matched the community’s statement regarding the conservation agreement,
which stressed that the management of the National Park must be done in a
collaborative manner, beginning with the institutional consolidation
necessary for the fulfilment of responsibilities stemming from the
community’s new autonomy in natural resource management. Apart from
collaboration with the National Park Management Authority in natural
resource management and utilisation, community efforts also encouraged
the formation of an Indigenous women’s organisation, which became
involved in various economic activities as well as in natural resource
management.
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Phase III: Spreading to Other Communities
(November 2001 to present)
Management efforts continue in Toro, as they have since the earliest
stage of implementation. The initiatives that were carried out by the Toro
community have emerged as a prominent case of collective action at the
local level, thereby becoming learning materials for other communities. At
this time the Toro community is involved in disseminating its experiences in
strengthening their identity and local institutions via the quest for autonomy
in natural resource management, as well as in projects aimed at increasing
the community’s standard of living. Initiatives related to these efforts
include:
•
•

Facilitating the process of traditional revitalization in the Sungku
Village, Bolapapu, O’o Parese (the Marena Village), Mataue, Dataran
Lindu, and other villages in the Kulawi sub-district.
The Ngata Toro Women’s Traditional Organisation (OPANT), with
the support of the Asia Foundation, is active in empowering women
and revitalizing traditional law in Sungku, Bolapapu, and Mataue.

Enlarging this movement now has become an important initiative for
the Toro community, based on the awareness that wise and longevous
natural resource management will not succeed in one locale without the
same process being enacted in surrounding communities.
The case of the Toro people is one which has proven an inspiration
in the protection, management, and sustainable use of natural resources.
Some of its most notable positive impacts include the apprehension, by
Toro and Katu community members, of persons taking part in illegal
logging activity in Lore Lindu National Park. The park is subject to a high
rate of such activity, and the serious commitment of both communities in
the protection of forest areas is well respected by the Lore Lindu National
Park’s management body. A second impact can be found in the community
effort to formulate village regulations regarding the utilisation and
protection of natural resources in general, and forest resources in particular,
which can be seen in the current interphase of the desa system and the
strengthening of the adat system. The successful development of the
interphase has been attributed to the involvement of various community
groups, including women.
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Thus, from the perspective of the Indonesian government, the
Indigenous movement in Toro is not considered an opponent, positioned
against the state, but is instead viewed as a partner of the government.
Recommendations
1.

Advocate and ensure Indigenous institutional development that is
consistent with the economic, political, social, and cultural
development of the community;

2.

Strengthen solidarity among communities, civil society, and the
government through widening networks and partnerships at all levels;

3.

Improve the quality of education available to, and the health status of,
the community.

4.

Strike a balance between the community and the government by
having common responsibilities and transparent accountability;

5.

Ensure the involvement of women and youth in the Indigenous
institutions and decision making processes of the community;

6.

Build a community forest guard;

7.

Promote the transfer of knowledge between the community and the
outer world;

8.

Advance the use of non-timber forest products as a means to
supplement the economic base of the community, as well as a means
of strengthening the sustainable use of forest resources; and,

9.

Enhance the capacity of the community in market management, with
the goal of strengthening the community’s solidarity.
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NOTES
1 Rukmini Paata Toheke works for the Lembaga Organisasi Perempuan Adat Ngata
Toro (OPANT).

In Java, the Dutch created village-level administrative units, desa dinas, whose
borders did not necessarily coincide with the pre-colonial villages, the adat. Desa are
often referred to as “administrative villages”, and the adat are described as
“customary villages,” while desa and adat are interdependent. See, among others,
Carol Warren, Adat and Dinas: Balinese Communities in the Indonesian State (Kuala
Lumpur: Oxford University Press, 1993).

2

3 This organization is also known as the Indigenous Peoples Alliance of the
Archipelago. See http://www.aman.or.id/index2.php
4

“Regency” is an administrative unit (akin to a municipality) in Indonesia.

5 This term is used to refer to a Toro Indigenous community and its living space
(lebensraum), connoting the unity of the people and the space or territory. A
consequence of this definition is that the adat structure of Ngata not only has
political responsibilities, for example decision making, but also socio-cultural
responsibilities, such as acting as the moral guardian of the community.

Indigenous and Tribal Community
Practices in the Sustainable Use and
Management of Natural Resources and
Biodiversity in Thailand
Kamonphan Saelee1

Introduction and Background
Since the establishment of the Department of Forestry in 1896, the
natural resource management policy of the government of Thailand has
been based on an imported ‘ecology’ concept. The model of America’s
Yellowstone National Park, adopted by the Thai government, has influenced
forestry policy of the state ever since.2 This concept is clearly reflected in
the four existing forestry laws, namely the National Forestry Act (1941), the
National Park Act (1961), the Forest Reserve Act (1964) and the Wildlife
Reservation and Protection Act (1992). These laws have been very actively
enforced up to the present time.
Each of the existing forestry laws prohibits the existence of human
settlements within the boundaries of established conservation areas. In the
process of enacting forest law, it was claimed that people whose lands were
located within the boundaries of demarcated areas could submit petitions in
order to retain those lands. In practice, most Indigenous Peoples and local
communities did not have the chance even to access this information flow
within the bureaucratic administrative system. Thai authorities always
claimed that the necessary information was made available at the provincial
town hall and the district office; however, because Indigenous Peoples and
local communities lived a great distance away from said government offices,
in addition to the fact that many of the affected families were illiterate, most
were unaware of the new policies’ preparation of protected areas. Thus the
proclamation of a new forest reserve, national park, or wildlife sanctuary
would inevitably mean that the settlements of a number of Indigenous and
local communities would become illegal, being located within the
boundaries of a protected area. Consequently, the affected Indigenous and
local communities would be involuntarily relocated. Such incidences
illustrate that the creation of forest law did not take into account the social

228

Indigenous Peoples’ Contributions to COP-8 of the CBD

reality of the interdependence between Indigenous and local communities
and their forest environment, as well as customary law governing their
livelihoods.3
An ongoing conflict over natural resource management (NRM),
between government officials and Indigenous and local communities, has
been the result of these policies, and cases of physical conflict have
increased drastically in the past decade. Indigenous and local communities
have claimed their right to existence, predating the enactment of forestry
law, while the government has ignored their rights and strictly enforced the
law, including continued intimidation, arrest, and relocation of villagers.
Such incidents continue to the present day.
Forms of natural resource and biodiversity management practiced by
Indigenous Peoples and local communities centre on traditional knowledge
– knowledge which Indigenous Peoples have developed, tested, and passed
down from generation to generation for hundred of years. These have been
blended with, and are reflected by, their beliefs and ceremonies. These
practices, however, have not been static. They have been adapted and
modified, where appropriate and in accordance with changes in society,
using external knowledge. Today the complementary use of modern and
traditional knowledge in natural resource management is increasing. In
addition, Indigenous Peoples have attempted to create learning spaces with
other societies, by re-assuming their traditions and re-identifying themselves
publicly, particularly on issues of natural resource and biodiversity
management. Activities in these issue areas include the organization of
forest ordination ceremonies, conducting research on biodiversity, and the
formulation of natural resource management regulations (including
community mapping).
In the past, Indigenous Peoples had a very limited opportunity to
participate in NRM and planning. All natural resources are seen as
belonging to the state, including untitled forest land, and the state has
claimed monopoly rights over both natural resources and their management.
This situation gradually changed once the Thai government ratified the
Convention on Biological Diversity (CBD), which officially entered into force on
January 29, 2004. There have been some efforts, on the part of the
government, to promote and involve people’s participation in NRM. One
of these, the Joint Management of Protected Areas initiative, is a four-year
project funded by the Danish International Development Agency
(DANIDA), designed to cover nineteen protected areas stretching from
northern to southern Thailand. This project does have the potential to
implement CBD measures on traditional forest-related knowledge (TFRK).
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Still in its initial stage, the Joint Management of Protected Areas project will
be used as a model NRM in the future – if it proves successful.
Thai Laws that Complement the CBD
The main provisions of the CBD that relate to Indigenous Peoples are
Articles 8(j) and 10(c). Article 8(j) encourages states:
[…] as far as possible and as appropriate [and] subject to
national legislation, to respect, preserve and maintain
knowledge, innovations, and practices of Indigenous and
local communities embodying traditional lifestyles relevant
for the conservation and sustainable use of biological
diversity and promote their wider application with the
approval and involvement of the holders of such knowledge,
innovations and practices and encourage the equitable sharing
of the benefits arising from the utilization of such knowledge,
innovations and practices.
Article 10(c) encourages states, “as far as possible and as appropriate:
to protect and encourage customary use of biological resources in
accordance with traditional cultural practices that are compatible with
conservation or sustainable use requirements”
In 1997 Thailand proclaimed a new Constitution.4 Widely
implemented, the new Constitution includes several articles on people’s
participation in natural resource management:
Article 46: Individuals who form into traditional, local
communities have rights to preserve and revive their customs,
local knowledge, arts or culture at the local and national
levels; and to participate in the more balanced and sustainable
management, maintenance, and utilization of natural
resources and the environment. This would be in accord
with the enacted law.
Article 56: The rights of individuals to participate with the
state as well as community in the maintenance and benefit
sharing of natural resources and biological diversity; and in
the protection, promotion and maintenance of environmental
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quality, in order that they can continue to lead a normal life,
within the environmental context harmless to health and wellbeing; or quality of life would be protected. This would be in
accordance with the enacted law […].
Article 59: Individuals have the right to be informed,
explained to, and reasoned with, by government
organizations, state agencies, state-enterprises, or local official
organizations, prior to the approval or implementation of a
project or activity that may affect the quality of the
environment, health, quality of life, or other important gains
or losses related to them or their local communities; and the
right to express their opinion on such an issue. This would
follow the process of public hearings as indicated in the
enacted law.
Article 79: The State is obliged to promote and support
people’s participation in preserving, maintaining, and utilizing
natural resources and biological diversity in equilibrium; this
includes participation in promoting, maintaining, and
protecting environmental quality following the principle of
sustainable development as well as to control and eradicate
pollution that can affect people’s health, well-being, and
quality of life.
In 1990, the Community Forest Bill was drafted and submitted to the
Thai Parliament for consideration. Because it needed to be integrated with
other drafts proposed by different parties, the draft underwent a rather long
review and revision process. It wasn’t until November of 2001 that the new,
integrated version was finally proposed to the Council of State (the Lower
House), which approved the bill and forwarded it to the Senate (the Upper
House) for approval. The Senate, however, declined to pass the bill in its
existing form, and instead made major amendments to some crucial
provisions. The amendments made by the Senate have been widely
criticized, particularly those which ban community forests in protected areas.
The Council of State will reconsider the bill with the changes proposed by
the Senate and, if they do not agree with the proposed amendments, a joint
committee will be formed to study the bill once again.
The benefits of passing the original Community Forest Bill – as
proposed by communities and approved by the Council of State – would be
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considerable, making it one of the most progressive laws on natural resource
management. Conversely, if the Thai government decides to pass the bill
with the changes proposed by the Senate, the resulting law would have
massive negative impacts on the roughly 500,000 families living in
community forests within protected areas across the nation.
With regards to the Thai Constitution and the implementation of
CBD-related articles, these are, in fact, not contradictory, as there are a
number of articles outlined in the Constitution that already recognize the
rights of native or local communities to sustainable use and management of
forest and biodiversity. In practice, however, some existing forestry laws,
cabinet resolutions, and the national Master Plan for Highland Development have
yet to be reviewed for their conformity with the Thai Constitution. These
policies may obstruct the effort to implement a national plan of action or
programme of work for the Convention on Biological Diversity.
Local Community Practices on the Sustainable Use of
Natural Resources and Biodiversity
Thailand is home to various Indigenous and ethnic groups. These
groups have been officially designated by the Thai government as chao khao,
meaning “the hill tribes” or “Thai highlanders,” a term which describes
several ethnic groups who live in mountainous areas. Members of these
groups include, for example, the Karen, Hmong, Mien, Akha, Lahu, Lisu,
Lua, H’tin, Khamu, Mlabri, and Palong. Hill tribe settlements are located in
twenty provinces, covering the Upper North, the Lower North and the
Western regions of the nation. Statistics published by the Hill Tribe Welfare
Department in 2002 show that there were, in that year, 3,422 villages,
164,637 households, 186,413 families, and 923,257 tribal people in Thailand.
Hill peoples have always lived on forested land. They have had a long
and harmonious relationship with their surrounding environment and its
biodiversity – a relationship inextricably linked with their livelihoods. This
relationship has been clearly reflected in their cultures, ways of life, modes
of production, beliefs, ceremonies, and ways of thinking, all of which are
different from other societies. Each hill tribe group has its own mode of
thought, depending on its physical characteristics, history, society, and
traditions.
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Figure 1: Population Data, Indigenous Groups in Thailand
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Lisu Community Practice
Lisu Wisdom in Natural Resource Management
Access to natural resources is crucial to hill peoples, and natural
resource management is inseparable from every other aspect of their lives.
Land, water and forest are the main sources for their production and
livelihood, particularly among the Lisu.
The Lisu word for “conservation” translates as “existence of life.”
Theirs is a practical way, in which the Lisu believe that “the existence of
nature is the existence of their life.”5 Conservation thus becomes an integral
part of Lisu culture, which has been maintained and transmitted to many
generations through the Lisu belief system, traditions, and ceremonies.
They value forests as a water source – their “source of life” – as forests and
rivers have given the Lisu their very existence.
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The Lisu define forests as consisting of land, rivers, animals, and
vegetation. They believe that I-Da-Ma, a Lisu god, will care for and protect
the forests.6 In addition, the Lisu, like other tribes, have a strong belief in
supernatural powers, such as guardians of nature. They have not destroyed
watershed areas, as the people believe that watersheds hold places where
water spirits reside. If anyone violates a rule to preserve these areas, it will
result in disaster not only for themselves, but also for the village as a whole.7
Furthermore, the Lisu believe that there is a supernatural protector of water
called Juedu Suepa Juedu Suema.8 It is noteworthy that the Lisu have the same
belief as the Karen people regarding the peoples’ relationship with forests
and the existence of supernatural powers, which are active in taking care of
and controlling the use of natural resources. These beliefs are reflected in
certain ceremonies, such as performing a ceremony to ask permission from
the guardian spirit to use land for cultivation, and asking the same spirit to
care for the resulting agricultural products.9
Ceremony related to Natural Resource Management
Chusit has defined ceremony as a practice geared toward supernatural
powers, which particular groups believe will help protect them from bad
things and grant them a prosperous and successful life.10 According to Lisu
traditional belief, there are three main ceremonial areas related to natural
forest conservation: the place where a village shrine is established; a forest
for worshiping supernatural powers associated with cultivation; and the
forest surrounding a village, used for burying and performing rituals for the
dead.11
•

•

A Pa Mo Hi is a forest area where the god, A Pa Mo, resides. Having
the power to protect and safeguard the community from bad things,
it is believed that the existence of the community depends on this
god. A village shrine is erected in this location. In this area it is
strictly prohibited to cut trees, hunt animals, or collect plants, and
women are forbidden to enter.
I-Da-Ma forest is the largest ceremonial area. It is located far from
community – at least two kilometres – normally on the top of a
mountain where various plants can be found. Ceremony here is
performed once every two years. Cutting trees and hunting animals is
prohibited in this area.
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Burial Sites: The Lisu have traditionally not buried all of their dead in
the same location, as the site of interment seeks to satisfy the will of
the deceased individual and his or her living relatives. A ceremony
for selecting a burial site involves throwing an egg to the sky. If the
egg falls and breaks it indicates that the dead person is satisfied with
the current location. If the egg does not break a new burial site must
be found. If three people are buried in the same site or near each
other within the forest, villagers are not allowed to disturb the area
any further.12

The Lisu believe that Juedu Suepa Juedu Suema is the owner of the trees
of the forest. In Lisu culture, when someone wishes to clear the land for
cultivation they have to perform a ceremony to ask permission from the god
I-Da-Ma, along with other gods in nearby areas who have responsibility over
nurturing the forest and controlling the use of forested land.13
The Lisu people like to seek areas for cultivation in the eleventh
month of the year (La Yi). The selection of such areas is done by men, who
will look for planting ground and go hunting at the same time. Women
have neither a role in decision-making, nor any other form of participation
in this activity, as the Lisu believe that walking into the deep jungle is not
convenient or safe for women. A group of four to five people, normally
close relatives, will go together to select a place for new cultivation. If a
suitable place is found this group will settle down and farm together. If
more than two persons are in the party the land may have to be divided up,
otherwise the hunt will continue until further plots of land are found. The
selection of farm land is solely the responsibility of men, even though
women have to work the land and possess the same knowledge as men.
As for the land, the Lisu believe that gods named Jhatusuepa (male)
and Jhatusuema (female) protect it. In the Lisu language, land means “the
mother of everything on earth,” because land gives life to all things. Elders
teach that nothing must be done to insult the Mother Earth, neither actions
nor thoughts, and that each time one needs to use land he or she must ask
permission from Jhatusuepa and Jhatusuema. In addition, a ceremony is
performed at the end of each year to thank the Mother Earth and obtain her
blessing for the next season’s cropping. This ceremony is called Meshanitia.
The Lisu also believe that land can support either life or death, the latter
being the case if the users of the land have not taken good care of it.14
The Lisu practice wisdom in land conservation. They do not farm in
high, sloped areas as this causes soil erosion. The Lisu will additionally leave
their lands fallow for a minimum of five years, in order to allow the forest to
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regenerate. During the farming season, all unwanted vegetation is weeded
out and buried in the ground to increase natural fertilization.

Villagers of Doipilu run the ceremony of I-Da-Ma.

In Lisu society, there is a clear division of male and female roles, for
instance in searching for foods and medicines from the forest. This division
largely depends on the level of difficulty of, and distance to, the task to be
performed. If it is not too far or too difficult, an activity will be a
responsibility of women; otherwise it is considered the domain of men. The
underlying belief is that women are not as physically strong as men. Women
do, however, have expertise in certain areas, for example in knowledge of
medicinal plants and of the selection of seed and plant species. This
knowledge is transmitted from mother to daughter. Men are keen hunters,
and in this case knowledge is also passed down, from father to son.
The Lisu have special skills in identifying different types of soil. They
know what kind of soil is good for which varieties of plants, for example
black and sandy loam is a fertile soil and good for any kind of vegetation.
An area with red soil will support certain kinds of plants; such an area will
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have banana trees (Kui Sui Jui) and bamboo (Ya Ja Jui) as the predominant
form of vegetation, and will have a great many animal residents as well, such
as parrots (Nya Jyu). Temperature is another factor the Lisu take into
consideration when planning agricultural activities, for instance: warm
weather is good for rice, corn and sesame, while cold weather is good for
growing opium poppy, corn, and beans.
Once a desired area for farming has been selected, a piece of wood
with a cross on the top is cut and placed so as to indicate that the area is
now occupied. This is followed by a ceremony, performed to request
permission to farm from the guardian of the area, as well as to ask for the
family’s protection from any harm that may result from the use of tools
(such as axes and knives). The guardian will be offered a range of items,
used as symbols in contacting the supernatural power, such as: paper cut in a
diamond shape, three pairs of wax candles, three bundles of dried tea
wrapped with paper, and three bundles of tobacco wrapped in paper. Either
men or women are able to prepare these materials; however, Lisu believe
that men are more skilful in their preparation. A ceremony is then
performed by men, normally a family head man, after which clearing the
forest will begin. Clearing may take a month or more, depending on the size
of the area, after which the land will be left to dry for approximately three
months. Burning commences thereafter, following which is a ten-day
cooling period. The removal of unburned logs and twigs, some of which
will be kept in the home for firewood, precedes the final wait – for rain.
When the rains come in May or June, villagers start growing corn, pumpkin,
cucumber, and beans, crops that are planted next to one another in mixed
fields near a water source. A Lisu family will typically possess three to four
plots of land, each of which is divided into sub-plots. The first plot is used
for growing rice; the second and third plots are used for growing corn. Rice
fields are used for approximately two consecutive years before a fallow
period, a farmer rotating the plot back into the farming cycle once its
fertility has fully regenerated. Traditionally Lisu have no land tenure rights,
and anyone can farm on the fallow land of others so long as that land is in
good condition.
The Lisu also have ceremonies related to water management.
Watershed spirit offerings are common in Thai, Karen, Lua, and other
cultures, as they believe that each river or creek has a resident water spirit
that permits the flow of water throughout the year. In order to pay respect
to the water spirit, the villagers will take good care of their watershed areas
and perform regular ceremonies. The Lisu believe that the gods Juedusuipa
and Juedusuima are the guardians of watershed areas. In order to honour
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them, there are a number of rules and regulations with which the Lisu must
comply, such as not cutting trees in watershed areas and not throwing dirty
things into rivers. If someone violates these rules, the Lisu believe that the
supernatural power will cause disease and illness to strike the villagers, and
ceremonies must be performed to try and make amends for the violation.
The Lisu have to perform offerings to the local water spirits at least once a
year, usually at the New Year.

Villagers of Sai ngam run their Ah Ja Ni Lua ceremony, and apologize to the river.

The Lisu believe that all animals are protected and cared for by the
god I-Da-Ma. When someone wants to go hunting, he has to ask permission
from the god in the same way that he would the guardian of land, forests, or
water. When hunters are in the forest, they are not allowed to make a loud
noise, to roll rocks down from the mountain, or to undertake two activities
at the same time (such as collecting water and gathering firewood). There
are also certain rules for hunting. The Lisu believe that animals belong to
all, and that the fruits of the hunt must be divided and shared with everyone
in the community. Animals are hunted only for food. It is forbidden to
hunt certain animals (such as the hornbill, gibbon, and elephant), and the
Lisu believe that killing these creatures will cause calamity and bad luck to
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befall the hunter. Each of these prohibitions, norms, and rules provides an
example of Lisu wisdom in animal conservation. In addition, Lisu men do
not kill animals when their wives are pregnant, as they believe that such an
action may cause the child to be born disabled. There are also certain days
on which Lisu do not hunt, such as the first day of the Lisu New Year (Ahfyu-thi-nyi), a day for honouring the dead (Li-Hi-Sua-Nyi), and village holidays
(Jue-nyi), which occur once every fifteen days in the lunar calendar.15
Presently, Lisu traditional knowledge has been adapted to
complement external knowledge. This trend can be seen, for example, in
the tree ordination ceremony, which constitutes an effort to combine
Buddhist concepts with traditional knowledge in forest management.
Other Ethnic Community Practices
In addition to the natural resource management practices of the Lisu,
there exist many NRM practices in other ethic communities, for instance
among the Hmong and P’gak’nyau (Karen). The author, as a staff member
of Inter Mountain Peoples Education and Culture in Thailand Association
(IMPECT), has taken part in the Highland Mapping Development and
Biological Management Project. This project supports communities in the
production of maps showing biodiversity and resource management, and
conducts action research on the customary use of Indigenous knowledge in
sustainable biological resource management within Indigenous communities,
producing case studies on the Hmong and Karen. These activities are
intended to build mutual understanding of NRM both within and between
communities, by sharing knowledge within the same tribe as well as building
inter-tribal understanding. In addition, project outcomes will be used as
tools in obtaining recognition of traditional forest-related knowledge
(TFRK) from the governments concerned, and disseminating information to
interested agencies and the general public. The important findings of this
research are:
•

Government and Indigenous Peoples have different concepts and
methods of natural resources management. Indigenous Peoples’
concept of NRM includes the idea that management involves not
only the use, but also the preservation of natural resources, and that
people and forest must co-exist. Their management practices are
based on their traditional knowledge. Contrary to this, the
government’s concept of NRM is centred solely on ‘conservation,’
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and perceives that human activity should not take place within the
forest.
•

•

•

•

•

There is a significant need to use TFRK in community management
of biodiversity and natural resources. In addition, the community has
to be the main actor in the formulation and implementation of the
planned NRM activities. This will install a sense of ownership.
Furthermore, the state should act as the supporter of the community
or a facilitator of its initiatives.
Communities must have the tools necessary for their internal
management and for public advocacy, including community maps and
the findings of participatory action research undertaken by
communities.
On-site (or ‘real’ situation) learning processes within and between
communities, either in the same tribe or involving different tribes,
should be established and promoted. This learning experience should
be consistently undertaken and expanded to include other
communities.
Communities have to change from unsustainable modes of
cultivation, such as the chemical-dependent agriculture promoted by
government policies or the processes and institutions of capitalism, to
a sustainable mode of production.
Some rituals relevant to NRM, traditionally practiced and performed
by villagers, are prohibited by the government. Communities need to
revitalize this knowledge for use in NRM, for instance the Buad Pa or
forest ordination ceremony, which is performed and practiced at the
community level. This activity should be promoted and developed
into a broader effort, within inter-tribal communities or at a
watershed basin level. In addition, this ceremony should be used as a
space for building mutual understanding with concerned
governments and the wider public.
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Communities have less access to natural resources in practicing their
traditional knowledge in NRM.
This largely stems from
government’s laws and policies.
Certain communities have adjusted themselves by forming formal
groups or networks in NRM, both at the community and the intercommunity level. Examples include the Highland Natural
Conservation Group of Chom Thong District (Chiang Mai), the
Hmong Network for Environment, and the Karen Network for
Culture and Environment.

The Impact of Thai Laws and Policies on
Indigenous Communities.
Forests have long been beneficial to the Thai government. Presently,
the Thai government pays more attention to highland NRM because, when
compared with the lowlands, there is still significant forest cover left in these
areas. In the past, however, the policies promoted in highland communities
were unsustainable, environmentally unfriendly, and not in line with
highland peoples’ or hill tribes’ ways of life. Cash cropping, for example,
was introduced to promote permanent farming and monocropping, and has
not proved well-suited to highlanders’ ways of life, which traditionally
included high levels of community participation. Cash cropping has resulted
in the loss of local and wild plant species diversity; loss of traditional
cultivation systems; intensive use of chemicals in farming; and a lessening of
community respect for nature, due to increasing needs brought about by
growing wealth and materialism.16 These situations have, in turn, caused
uncertainty and insecurity in the lives and livelihoods of the people living in
highland communities. In addition, some existing government laws
contradict the current Thai Constitution and subsequently produce conflicts
between highlanders and lowlanders. As a result of this many community
members have migrated to the cities as cheap wage labourers, or have
become hired workers with the forestry units and other business sectors that
have entered into and influenced highland areas.
This situation has also had a positive impact on communities, in
terms of encouraging them to reconsider development and sustainable
natural resource management so that these practices may return to a
grounding in traditional knowledge and culture. Rather than merely waiting
for support from the government or external agencies, communities have
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drawn lessons from negative situations and have attempted to revive and
adjust traditional knowledge for use in solving environmental problems.
Communities have had to analyze thoroughly and catch up with the
government’s highland policies, such as the third Master Plan for Highland
Development, the Master Plan for Development of Rural, Environment and Narcotic
Plant Control on Highlands, and other related instruments. This is in order to
determine their right to self-development and a joint NRM plan with other
networks. The Thai government must develop a better understanding of
the cause of the highland people. As many highland people and small
farmers share the same faith and problems, a set of recommendations for
the development of future policies affecting these communities has been
drafted and submitted to the government.
Recommendations
For the Thai government:
1.

The review of each of the four existing forestry laws, of the Cabinet
Resolution of June 30, 1998, and of all policies that are in opposition
to the CBD. This should be undertaken with the objective of revising
these instruments to conform with the provisions of the 1997
Constitution, which recognizes the rights of Indigenous Peoples or
hill tribes and local communities.

2.

The translation of articles contained in the CBD into action at the
local and national level, in particular Articles 8(j) and 10(c).

3.

The promotion of nongovernmental organizations working with
Indigenous and Tribal Peoples or Indigenous organizations in the
study and compilation of information. The objective of this
collaboration would be the protection of the traditional, sustainable
use of natural resources.

4.

The formulation of laws that may have adverse impacts on
Indigenous Peoples should involve Indigenous Peoples in all
processes, and at all stages.
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For Indigenous Peoples:
1.

The strengthening of Indigenous communities and organizations,
such as the Assembly of Indigenous and Tribal Peoples and likeminded organizations, to assert the principle of and right to selfdetermination, in line with Indigenous traditional knowledge. This
would include:
a. Dissemination of information contained in the CBD in order for
communities to gain familiarity with this convention, which
would enable them to monitor the effective implementation of
related articles under the CBD at the local and national level.
b. Setting monitoring and reporting mechanism on implementation
of the CBD to the Secretariat of the Convention on Biological
Diversity.

2.

The utilization of land demarcation as an instrument of manifesting
self-determination, involving the use of traditional knowledge to
physically determine the bounds of Indigenous or local community
resources. While the Community Forest Bill has not yet been enacted,
communities have to understand clearly that self-determination is
their inherent right. Indigenous Peoples have lived interdependently
with forests for millennia, and therefore posses the right to live with
nature and to utilize its biodiversity.
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