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Deposed parties

Who has a right to access depositions

iNn civil cases?
by Robert L. Tucker

ore than a
decade ago,
an article
appeared in
the Ameri-
can Bar Association’s Litiga-
tion magazine, titled “The
Folklore of Depositions.” In
thar article, the statement
was made that absent a
protective order, anyone at all
— whether a party or not —
has the right to attend a
deposition in a civil case.!
But neither of the two cases
cited in the article directly
addressed the specific issue of
whether counsel can exclude
a party, a witness, the press or
the public from a deposition
in a civil case without
previously obtaining a
protective order limiting the
persons who may be present.

Tension

between rules
Historically, under the
federal rules, there was a
tension between Federal Rule
of Civil Procedure 26(c)(5)
on the one hand, and Federal
Rule of Civil Procedure 30(c)
and Federal Rule of Evidence
615 on the other. The
language of Rule 26(c)(5)
implies rather strongly that,
absent a protective order,
anyone — whether a party,
witness or non-party — may
attend a deposition in a civil
case. The rule says that, on
motion and for good cause
shown, the court may enter
any order necessary to
protect a party or person
from annoyance, embarrass-
ment, oppression, or undue
burden or expense, including
an order “that discovery be
conducted with no one
present except persons
designated by the court. ..
The obvious implication is
that, absent such a protective
order, a lawyer has no right
to exclude a party, witness or
non-party from attending a
deposition. Rule 26(C) of
the Ohio Rules of Civil
Procedure tracks the lan-
guage of its federal counter-
part.

On the other hand, Rule 615
of the Federal Rules of
Evidence provides for the
exclusion of witnesses
(subject to certain excep-
tions) so that they cannot
hear the testimony of other

]

witnesses. Until recently,
Federal Rule of Civil Proce-
dure 30(c), in describing
how depositions are to be
conducted, stated that
“examination and cross-
examination of witnesses
may proceed as permitted at
the trial.” The argument was
sometimes made that Rule
30(c) allowed an attorney to
invoke “the Rule” (referring
to Evid. R. 615) to exclude
potential witnesses from
attending the depositions of
other witnesses.

Ohio’s version of Evid. R.
615 is substantially similar to
its federal counterpart. No
reported Ohio case has ever
determined whether Ohio’s
version of Rule 615 can be
invoked at a deposition. Nor
has any reported Ohio case
ever determined whether an
attorney has the right to
exclude non-parties —
whether they be expert or lay
witnesses, the press or the
public — from attending a
deposition without getting a
protective order.

Amendment to 30(c)
At the federal level, the issue
has been clarified to some
degree by a 1993 amendment
to Federal Rule of Civil
Procedure 30(c). The
amended rule now provides
that examination and cross-
examination of witnesses in a
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deposition “may proceed as
permitted at the trial under
the provisions of the Federal
Rules of Evidence except Rule
103 and 615.” It is now
clear under the federal rules
that counsel may no longer
seek to exclude expert or lay
witnesses from a deposition
absent a protective order.?
Burt the issue of when and
whether parties, witnesses,
the press or members of the
public can be excluded from
a deposition absent a previ-
ously-issued protective order
remains unclear.

Exclusion of parties
Under both Ohio and federal
practice, absent a court order,
a party to a civil lawsuit
ordinarily has the right to
attend any deposition taken
in that suit.’> A corporate
party has the right to attend
a deposition through a
corporate representative.
Under Federal Rule of Civil
Procedure 26(c)(5), the
courts may exclude a party
from a deposition only in
extraordinary circumstances.”
Exclusion of a party should
be ordered “rarely indeed”
because a party’s right to
attend a deposition in his or
her own case has a constitu-
tional dimension and,
therefore, is entitled to
special protection.” Exclu-
sion of a party from a
deposition in his or her own
case requires “a particular
and individualized showing
of good cause” before such a
motion can be granted.®

A court can enter an order
precluding a party from
attending a deposition if, for
example, the deposition is
likely to elicit confidential
information that could be
harmful in the hands of a
competitor.” Other examples
where exclusion of a party
might be proper include
cases where there is cause to

believe that a party would
harass the deponent, or
where security issues are
involved (such as cases in
which a prisoner is a party).®
But absent a court order in
advance of the deposition, it
is well-established that a
party has an absolute right to
attend any deposition taken
in his or her own case.

Exclusion of expert
and lay witnesses
There has been considerable
debate about whether
counsel for a party can
demand the exclusion of a
potential or known expert or
lay witness from a deposi-
tion. Prior to the 1993
amendment to the federal
rules, several courts held that
Rule 615 applied at deposi-
tions and that an attorney for
a party could exclude
potential witnesses from a
deposition without getting a
protective order beforehand.”
But the better view — and
the view that ultimately
prevailed with the 1993
amendment to Rule 30(c) —
was that a protective order
was required before a poten-
tial lay or expert witness
could be excluded from the
deposition of another
witness.

In Skidmore v. Northwest
Engineering Co., the plaintiff
brought one of his expert
witnesses to a deposition of
one of the defendant’s
employees.!® Counsel for the
defendant attempted to
invoke Rule 615 to exclude
the plaintiff’s expert from the
deposition. Plaintiff’s
counse! insisted that the
presence of his expert was
necessary to assist him in
understanding the technical
testimony of the defendant’s
employee, and contended
that no one, including
experts who will testify for an
opponent, may be excluded

from a deposition except by
order of the court under Rule

26(c).

The Skidmore court noted
that several earlier decisions
had applied Rule 615 to
depositions. But the court
disagreed with those deci-
sions, and concluded that the
civil rules allow exclusion of
persons from depositions
only in exceptional circum-
stances, and then only on
motion and order of the
court. The Skidmore court
felt that the policy reasons
for the sequestration rule
were not applicable when an
expert witness was involved.
Construing Rules 615 and
26(c) together, the Skidmore
court held that the burden
should be on the party
opposing the presence of an
expert to obtain a protective
order in advance of the
deposition.

The same conclusion was
reached with respect to lay
witnesses in BCI Comm.
Systems, Inc. v. Bell
Atlanticom Systems, Inc."' In
BCI, the defendants sought
an order prohibiting poten-
tial witnesses for the plaintiff
from attending the deposi-
tions of other witnesses, and
invoked Rule 615 in support
of their request. The plain-
tiff contended that, under
Rule 26(c), pretrial discovery
is generally conducted in
public, and there was no
good cause for excluding
potential lay witnesses from
attending the depositions of
other witnesses. The Bell
court agreed, and concluded
that witnesses ordinarily have
a right to attend depositions
of other witnesses in the
same case. It added that
orders excluding their
presence should rarely be
granted.

While no Ohio decisions are
on point, it seems that Ohio

courts should follow the
latter view that depositions
are presumptively open, and
require a protective order
before potential lay or expert
witnesses can be excluded. It
is already a routine practice
for a party to seek a protec-
tive order when confidential-
ity, privacy or other concerns
necessitate restrictions on
who may have access to
discovery materials. These
protective orders are gener-
ally negotiated between
parties without need for
intervention by the court.

Given the presumptively
open nature of discovery, it
does not seem too much of a
burden to require a party to
seek a protective order if that
party desires to prohibit
other potential witnesses
from attending a deposition.
This is especially true since,
absent a protective order,
there is no proscription
against providing a witness
with a copy of the transcript
of another witness’ deposi-
tion. Expert witnesses are
routinely given copies of
depositions of the other
party’s fact and expert
witnesses. That being the
case, there is no reason why
the witness should be
prohibited from actually
attending the deposition
itself under ordinary circum-
stances.

Exclusion of the

press and public

The real battleground seems
to be not whether parties and
witnesses can attend discov-
ery depositions, but whether
the general public and the
press have the right to attend
them as well. Much of the
conflict stems from various
decisions addressing the right
of access by the press to
interrogatory answers,

Continued on page 14
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documents produced or
deposition transcripts
generated in discovery, rather
than whether the press or
public are permitted to
attend depositions as specta-
tors. In one such instance,
the U.S. Supreme Court
stated that “pretrial deposi-
tions and interrogatories are
not public components of a
civil trial.” The Court
added that such proceedings
were not open to the public
at common law and, even
now, are generally conducted
in private as a matter of
modern practice.'?

On the other hand, other
federal decisions have held
that, under the Civil Rules,
there is a presumption that
discovery will be open. This
presumption has been held
to be grounded only in the
civil rules themselves, and

does not derive from either
the common law or any First
Amendment right of access."?

A number of federal and
state cases also have directly
addressed the question of
whether the public and press
have the right to attend
discovery depositions in civil
cases. The federal courts are
still split on the issue. The
state cases generally turn on
whether, as a matter of state
constitutional, statutory or
decisional law, there is a
presumption of openness in
discovery.

In Amato v. City of Richmond,
a newspaper sought leave to
intervene in a civil case for
purpose of attending certain
depositions. The paper
acknowledged that it had no
First Amendment right to
attend the depositions.’* The
Amato court denied the
paper’s request, observing
that, since the U.S. Supreme

Court decision in Seartle
Times v. Rhinebart, courts
have generally denied
requests of reporters to
attend depositions. The
Amato court said that
depositions are freely open to
the public only in antitrust
actions brought by the
United States, and that
allowing the media to attend
every deposition in any case
of public interest would
significantly hinder the
discovery process.

In 7imes Newspapers Lid. (of
Great Britain) v. McDonald
Douglas Corp., a newspaper
sought a declaratory judg-
ment that it was entitled to
be present at all depositions
relating to the crash of an
airplane manufactured by the
defendant.” Concluding
thar there was no such right
under federal law, the court
held that depositions are
neither a judicial trial nor a

part of a trial, but are instead
a proceeding preliminary to a
trial. Consequently, neither
the public nor representatives
of the press have a right to be
present at them. At least one
Florida appellate decision
and one decision of the
Washington Supreme Court
have also concluded that the
public and media do not
generally have a right to

attend pretrial depositions.'¢

But other federal and state
courts disagree. In Thrifty
Dutchman, Inc., a corpora-
tion that was not a party in
interest filed a motion for
authority to attend deposi-
tions in the bankruptcy
proceeding.'” The bank-
ruptcy court held that
depositions are public
proceedings to which the
public has access unless
compelling reasons exist for
denying access. Because

Continued on page 33
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corporations also qualify as
members of the public, the
corporation was permitted
and authorized to attend
depositions noticed and
conducted in that or any
other bankruptcy proceed-
ing.

In Avirgan v. Hall, a non-
party deponent in a civil case
sought a protective order
prohibiting the attendance of
the press and other members
of the public at his deposi-
tion."® The deponent
contended that the plaintiffs
invited the press for the
purpose of annoyance and
harassment. The courrt,
denying the protective order,
said that even though the
deponent’s concerns were
more weighty because he was
not a party to the underlying
action, the grant of a protec-
tive order excluding the
public and press would run
afoul of the presumption still
inherent in Rule 26(c) —
despite the Supreme Court’s
decision in Seartle Times —
that discovery should be

open.

The most abundant source of
decisions relating to the right
of the press or public to
attend depositions come
from the state courts of
Florida. Florida courts have
historically held that, in both
civil and criminal cases,
depositions are public
judicial proceedings to which
there is a general right of
public access.”” However, the
validity of these decisions
may now be questionable as a
matter of Florida law, given
the Florida Supreme Court’s
decision in the Palm Beach
Newspapers case that the
public and media generally
do not have the right to
attend pretrial depositions.

Conclusion

Absent extraordinary circum-
stances and a prior court
order, parties to a civil action
have an absolute right to be
present at depositions taken
in their own case. The law
now seems clear, at least at
the federal level, that actual
or potential expert or lay
witnesses may attend other
depositions taken in civil
actions, absent a court order
to the contrary.

As to the right of the general
public or press to attend
discovery depositions, the
law remains unclear. At the
federal level, decisions go
both ways. In state court
cases, the issue turns on
whether the state courts
follow the Florida rule that
discovery depositions are
presumptively open to the
public, or instead follow the
Washington rule that they
are not. The question
remains open in Ohio, for
there are no reported deci-
sions addressing the issue. @
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