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Undue
deference

Using federal agency rulemaking to promote federal

preemption 1s a new tactic to undermine the

croil Justice system. Here’s how to make the case
against assertions that courts should defer to
pro-preemption statements in agency rules.

resident George W. Bush's an-

nouncementof anewdoctrine of

“preemptive war” radically al-
tered the geopolitical landscape, spark-
ing great debate and arousing great con-
troversy. However, with significantly less
fanfare but potenually far-reaching re-
sults, the Bush administration has ag-
gressively pursued another type of pre-
emption—one designed to undermine
the civil justice system, with potentially
disastrous results for millions of injured
and cheated consumers nationwide.

Over the last several vears, and more
forcefullyin recent months, the Bush ad-
ministration has attempted to expand
the doctrine of federal preemption to
nullify state products liability and con-
sumer protection laws. Federal agencies
are the newweaponsin the effortto chip
away state law protectuons for injury vic-
tims and consumers. Under the guise of
their rulemaking powers, they are as-
serting that state laws touching on their
regulatory spheres are preempted and
without effect.

The battle is being waged on many
fronts. In early 2004, the Office of the
Comptroller of the Currency (OCC),
the federal agency responsible for reg-
ulating federally chartered banks, is-
sued aseries of regulations stating that
20006
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state laws, both statutoryand common
law, do not apply to national banks “if
they obstruct, impair, or condition a
national bank’s exercise of itslending,
deposit-taking, or other powers grant-
ed to itunder federal law.™

Several other agencies followed suit.
Unlike the OCC, they did not adopt
formal preemption rules that were cod-
ified into law, but these agencies—
specifically the National Highway Traf-
fic Safety Administration (NHTSA), the
Food and Drug Administration (FDA),
and the Consumer Product Safety Com-
mission (CPSC)—have expressed in
regulatory preambles that their rules
preempt state law.

In the preambles for two rulemak-
ings—one that sets “roof crush” stan-
dards for motor vehicles” and another
that establishes fuel economy stan-
dards for minivans and sport utility ve-
hicles'—NHTSA opined that its stan-
dards preempt state law. Similarly, in
arecent FDA rulemaking concerning
drug-labeling requirements, the agen-
cy asserted in a regulatory preamble
that its decisions approving a drug
manufacturer’s labels preempt state
law claims for failure to warn of drug
risks.’ The CPSC also joined the pre-
emption parade, asserting in an inter-
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pretive section of a new rule on the
flammability standards for mattresses
that the rule “would preempt all non-
identical state requirements which
seek to reduce the risk of death or in-
jury from mattress fires,” including
claims that are brought under state
common law.”

Previously, agencies tended to limit
their opinions on preemption to amicus
briefs filed on a case-by-case basis. The
Bush administration’s new tactic 1s to ex-
press 1ts views in regulatory statements
published in the Federal Register. The
potential danger 1s that, regardless of
Congress’s intent, once an agency in-
corporates 1its lingatuon position nto
the language of a federal rulemaking,
courts mayv mistakenly give greater
“deference” to the agency’s opinion,
making it increasingly difficult for vic-
tims of corporate misconduct to vindi-
cate their state law rights.

Under the administrative law princi-
ple of “Chevron deference,” when an
agencyadoptsaformal rule interpreting
a statute it administers, courts usually
give that rule deference unless congres-
sional intent is clear, meaning that the
agency's interpretation of an ambigu-
ous statute ordinarily will be upheldf it
is reasonable.” A primary rationale for



deference is that an agency possesses
specialized expertise over the statute it
administers and has some degree of
democratic accountability, making it a
better institution than a court to decide
ambiguous statutory questions.” Unlike
formal rules meriting Chevron defer-
ence, informal agency rules, such as reg-
ulatory preambles, do not have the force
of law, but courts will give them varying
degrees of deference based on “the
agency's care, its consistency, formality,
and relative expertness, and.. . . the per-
suasiveness of the agency’s position.™

Corporate defendants are arguing
that courts must adopt agencies’ views
on preemption, and courts have dis-
agreed over whether this deference 1s
warranted.” Plaintiff attorneys cannot
afford to ignore this issue—the ques-
tion of deference often will prove de-
cisive in whether state law claims are
preempted.

For the reasons that follow, federal
agencies’ recent pro-preemption state-
ments do not merit any deference
from courts. Many of those reasons,
however, do not apply to an agency’s
statement opposing preemption,
which may deserve deference in cer-
tain circumstances.

Opinions from the FDA, CPSC, and
NHTSA on federal preemption ex-
pressed in regulatory preambles are not
entitled to Chevron deference because
they do not have the force of law. (The
OCC’s preemption rules are formal
rules, but they also do not deserve def-
erence forreasons explained below.) In
United States v. Mead Corp., the U.S.
Supreme Court found that only rules
adopted under formal rulemaking au-
thority thatcarry the force of laware en-
titled to Chevron deference." Regulato-
ry preambles are neither enacted rules
norcodified in the Code of Federal Reg-
ulations; they are not given the force of
law. The FDA’s own regulations specifi-
cally state that an “advisory opinion”
such as a regulatory preamble has no
legally binding effect."”

In the rubric of administrative law,
regulatory preambles represent infor-
mal or “mterpretive” rules, akin to an
agency press release or informational
statement.™ As the Supreme Court stat-

ed earlier this year, an informal agency
interpretation merits no special defer-
ence butis “enttled to respect’ only to
the extent it has the ‘power to per-
suade.” " This means thatan agency’sin-
formal views do not deserve any favored
treatmentand mustrise and fall on their
merits in the same manner as any other
piece of legal authority.

Consequently, the Supreme Court
has listened to an agency’s opinion on
preemption in the narrow circums-
stance where that opinion carried par-

which recognizes the states’ primacy in
protecting the health, safety, and wel-
fare of their citizens. Because federal
preemption of state laws represents “a
serious intrusion into state sovereign-
ty,”"" the Court established a strong pre-
sumption against preemption “in the
interest of avoiding unintended en-
croachment on the authority of the
states.” " Moreover, by requiring a clear
statementof congressional purpose in
order to find preemption, the pre-
sumption ensures that preemption will

Corporate defendants are arguing that courts
must adopt agencies’ views on preemption,

and courts have disagreed over whether

this deference is warranted.

ticular persuasive power. In Geier v.
American Honda Motor Co., the Court
gave "some weight” to the Department
of Transportation’s view on the pre-
emptive effect of an auto safety regula-
tion because the agency was interpret-
ing its own regulation, which was highly
technical and set against a “complex
and extensive” legislative backdrop." In
that unusual situation, the Court be-
hieved that the agency’s “thorough un-
derstanding” of its own regulation
made it "uniquely qualified” to express
aview on preemption, In more typical
circumstances, the Court has given an
agencys pro-preemption interpreta-
tion no such deference.”

Presumption
against preemption

Whether embodied in informal pre-
ambles or formal rules, pro-preemption
viewpoints should not be given defer-
ence because they conflict with the pre-
sumption against preemption." The
Supreme Court often has reiterated its
“presum | ption | that Congress does not
cavalierly preemptstate law causes of ac-
tion™ and has refused to preempt state
law unless “Congress has made such an
intention clear and manifest.”"’

This principle derives from the U.S.
Constitution’s federalist structure,

not arise through the back door of
congressional silence, but only when
the question of preemption is ad-
dressed and debated in legislative
chambers.”

With this presumption in place,
courts should not infer preemption
from statutory ambiguity. The court’s
duty, when faced with a statute suscepti-
ble to more than one interpretation, is
“to accept the reading that disfavors
preemption.”™

Deferring to an agency’s statement of
preemption, however, would mean that
preemption would be allowed when a
statute is silent or ambiguous on Con-
gress’sintent. Thiswould, in effect, turn
the presumption against preemption on
its head.”

Because a savvy lawver can argue for
statutoryambiguity on almost any issue,
deferringto the agency’sview could end
up wiping away whole categories of state
law causes of action, uprooting the fed-
eralist structure that the presumption
against preemption is designed to pro-

RICHARD FRANKEL was a Goldberg-
Dietzler Fellow at Trial Lawyers for
Public Justice and now holds a clinical
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tect. As aresult, even if principles of ad-
ministrative law support deference to
agency views in some cases, the pre-
sumption against preemption makes
deference to an agency’s pro-preemp-
tion opinion inappropriate.

When there is a clash between the
presumption against preemption and
the principle of administrative defer-
ence, the latter should give way to the
former.

First, the presumption against pre-
emption rests on constitutional con-

cerns about mamtaining the proper
balance of federal and state authority;
the principle of administrative defer-
ence turns on institutional concerns
about administrative versus judicial
competence. These internal concerns
about the institutional advantages of
one federal entity or another are sec-
ondary to the constitutional principles
underlying the presumption against
preemption.” Thisis because the ques-
tion of how to distribute authority
among the different federal branches

ATLA resources help members
fight federal preemption

Tort “reformers™ have stepped up ef-
forts to expand federal preemption of
historically protected state and federal
causes of action. Inrecentmonths, the
FDA and other federal agencies have
gotten into the act, drafting rules pur-
porting to bar certain claims. ATLA of-
fers resources to help members re-
spond to these new and aggressive
threats to the civil justice system.

By joining the Preemption Law Lit-
igation Group, members can share re-
sources they've gathered while repre-
senting clients in this evolving area of
litigation. Working together, group
members are developing a unified
strategy to fight preemption and re-
duce the risk of adverse decisions in
key cases. Membershipis free to ATLA
Regular, Sustaining, Life, and Presi-
dent’s Club members. To join, contact
litigation group leader Edward Parr by
mail at Ury & Moskow, 1250 Con-
necticut Ave., N.W., Ste. 200, Wash-
ington, DC 20036, or by phone at
(202) 261-6542.

The ATLA Exchange has estab-
lished a Preemption Document Li-
brary, where members can share ma-
terialsin asecure online environment.
All documents in the library are avail-
able at no charge to ATLA Regular, Sus-
taining, Life, and President’s Club
memberswho are also membersof the
Preemption Law Litigation Group or
of any ATLA practce section. For
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more information aboutsections, con-
tact ATLA Sections by phone at (800)
424-2725, ext. 290, or visit www.atla.
org/Sections/.

ATLA’s Regulatory Counsel Gerie
Voss frequently updates members
about attempts by federal agencies to
use the rulemaking process to impose
preemption. If you have information
to share or want to know more about
what ATLA is doing to combat regula-
tory tort “reform,” call Voss at (800)
424-2725, ext. 748, or e-mail her at
gerie.voss@atlahq.org.

The Center for Constitutional Liti-
gation (CCL) and Trial Lawvyers for
Public Justice (TLP]) are looking for
cases that raise FDA preemption is-
sues, and their lawyers are prupal‘{:d
to offer assistance as cocounsel. For
CCL/TLP] assistance, contact Louis
Bograd at CCL (lou.bograd@cclfirm.
com) or Leslie Brueckner at TLP]
(Ibrueckner@ tlpj.org).

ATLA Education’s recent telesemi-
nar, “Federal Preemption of State
Claims: How to Fight Back and Win for
Your Clients,” addressed the following
topics: The Colacicco Decision: What
Does It Mean for Your Products Lia-
bility Case, and How to Structure Your
Pharmaceutical Case to Avoid Pre-
emption. To purchase the audio
recording of this program, call iPlay-
back at (800) 241-7785 or visit www.
iplaybackatla.com.

does not address the first-order ques-
tion of how much power the federal
government is entitled to vis-a-vis the
states in the first place. Because the
question of administrative deference
therefore does notcome into play until
the preemption question is answered,
it cannot undermine the presumption
against preemption.

Second, although the rule of defer-
ence arises from agencies’ greater polit-
ical accountability than the courts, as
one court noted, “state legislatures are
arguably vet more politically account-
able” than agencies.” Thus, even under
accountability principles, courts should
showmore deference toward protecting
state law than toward an agency’s opin-
ion that state law is preempted.

The primary jusufication for giving
deference to an agency—that it has
greater expertise than the court—also
lacks persuasive force when an agency
takes a pro-preemption position. With
preemption, the meaning of the feder-
al statute is only one part of the equa-
tion. Determining whether a plainuff’s
state law claim is preempted by federal
law requires evaluation of both relevant
federal law and the state law under
which the claim arises. Certainly, a fed-
eral agency is no expert on the inter-
pretation of state law, and its views on
the role of state law are no more au-
thoritative than anyone else's.

Moreover, the nub of any preemp-
tion question is the interaction of fed-
eral and state law and the extent to
which the two conflict, rather than the
meaning of federal law in isolation.
The OCC's preemption rule, as well as
the FDA’s, NHTSA's, and CPSC’s pre-
emption preambles, all interpret the in-
tersection of federal and state law—
how much effect state law can have
without running afoul of federal law.

Although an agency’'s interpretation
of its own enabling statute may be enti-
tled to deference, its interpretation of
how a statute it administers interacts
with other statutes is not.” If anything,
the concerns militating against defer-
ence carry even greater weight when
federal law interacts with state law
rather than with other federal laws, pro-
viding an additional reason for denying
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deference to federal agencies’ aggres-
sively pro-preemption opinions.

Nor do federal agencies possess any
expertise in evaluating constitutional
questions of federalism, assessing the
value of allowing states to serve as indi-
vidual laboratories for legislative inven-
tion, or determining the proper bal-
ance of federal and state authority. The
judiciary is best poised to balance com-
peting federal and state interestsand to
address the broader federalism con-
cerns implicit in preemption determi-
nations. Given the comparative expert-
ise of the judiciaryoverafederal agency

institutional interests. It also is perfectly
consistent with the presumption against
preemption. When agencies cede regu-
latory authority to the states, rather than
attempting to take itaway through feder-
al preemption, courts have properly de-
ferred to the agencies’ views,”

Legalese v. expertise
Much of the pro-preemption rule-
making represents legalese rather than
expertise. As if cutand pasted straight
from an agency amicus brief—indeed,
the FDA explicitlystatesitis using its pre-
emption preamble to make arguments

Broad federal preemption can establish the federal
agency as the only regulator in town, making it the

sole authority on a particular issue by crowding

out any competition from state institutions.

on questions of preemption,anumber
of courts have suggested that an
agency's view that a statute preempts a
particular state law claim should “always
be decided de novo by the courts” with-
out deference.”

Finally, unlike generalist judges, who
are well suited to balancing the varying
institutional interests of federal and
state governments, agencies often have
an interest in expanding preemption to
expand their power relative to state leg-
islators and regulators. Broad federal
preemption can establish the federal
agency as the only regulator in town,
making it the sole authority on a partic-
ular issue by crowding out any competu-
tion from state institutions.”

Anagency’s pro-preemption position,
therefore, may reflect a self-aggrandiz-
ing power grab more than reasoned pol-
icymaking. In fact, recent evidence sug-
gests that agencies give short shrift to
states’ regulatory interests when consid-
ering questions of preemption.”

Conversely, an agency’s opinion thatit
wishes to permit state regulation may be
entitled to deference. Such an opinion
demonstrates that the agency is ade-
quately taking into account states’ views
and notgiving too much weighttoitsown
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lifted from previous amicus briefs*—the
agencies’ discussion of preemption in-
volves legal argument surrounding ju-
risprudential principles of preemption
rather than any specialized agency
knowledge. Courts are experts in mat-
ters of legal interpretation and reason-
ing; deference to the agencies’ legal
opinions is unjustified.

Perhaps the most striking example of
an agency’s attempt to usurp the judi-
ciary’s role in evaluating claims of fed-
eral preemption is the OCC'’s rulemak-
ing. Although agencies typically use
their rulemaking power to create or
amend substantive regulations, the
OCC explicitly declined to adopt any
substantive rule regarding the powers
and duties of national banks.”

[ts rulemaking was devoted solely to
“clarifving” the scope of federal pre-
emption,adopting awildly expansive pre-
emption standard—that any state laws
that “obstruct, impair, or condition” the
powers of a national bank are preempt-
ed—while claiming thatits newstandard
represents a “distillation of the various
preemption constructs articulated by the
Supreme Court.”™ In other words, the
OCC’sentire preemption rule was based
onitsown expansive interpretation of ex-

isting Supreme Court precedent on na-
tional bank preemption.

‘This form of armchair judging mer-
its no deference. As the District of Co-
lumbia Circuit recently explained: “We
are notobligated to defer toan agency’s
interpretation of Supreme Court prece-
dentunder Chevron or any other princi-
ple. There is therefore no reason for the
courts—the supposed experts in ana-
lyzing judicial decisions—to defer to
agency interpretations of the Court’s
opinions.™

Similarly, the CPSC, FDA, and
NHTSA (in its fuel economy rulemak-
ing) devote a portion of their pream-
bles to legal discussion of preemption
principles, including their own inter-
pretation of the legislative history of
the relevant provisions.* Although the
legislative history of an agency’s en-
abling statute arguably has a greater
connection to the agency’s role than
Supreme Court precedent, justas with
judicial precedent, courts “are not re-
quired to grant any particular defer-
ence to the agency’s parsing of statu-
tory language or its interpretation of
legislative history.™

While the Supreme Court on occa-
sion has deferred to legal positions tak-
en in agency amicus briefs, it did so ei-
therwhen the agency had taken an anti-
rather than pro-preemption position™
orwhen, in fairly unusual circumstances,
the agency was “uniquely qualified” to
opine on the meaning of its own highly
technical regulation set against a “com-
plex”legislative background.” As the re-
cent regulatory preambles do not fall
into either of these categories, defer-
ence is improper.

Agency self-interest

One reason courts ordinarily deferto
agencies is that they are deemed impar-
tial experts that are not swayed by their
own institutional interests. The federal
agencies’ recent pro-preemption state-
ments may reflect agency self-interest
rather than objectivity. When institu-
tional self-preservation becomes an is-
sue, deference is no longer proper.

One form of agency self-interest is fi-
nancial. The OCC, for example, has a
vested monetary interest in broad fed-



eral protections from state law for na-
tional banks.

The United States has a dual banking
system, meaning that banks can obtaina
charter from either state governments
or the federal government. Because
charters bring in hefty fees from the
banks, the states and the federal govern-
mentcompete with each othertoreelin
as many banks as possible. Convincing
banks to obtain a national rather than a
state charter i1s critically important for
the OCC—almost its entire budget
comes from fees paid by federally char-
tered banks.™

One of the biggest incentives to ob-
tain a natuonal charter that the OCCcan
offer banks is the prospect of immunity
from state law. While state-chartered
banks are subject to state law, those laws
may be preempted as applied to nation-
al banks. The broader the scope of fed-
eral preemption, the greater the benefit
of the national charter.

The OCC’s financial interest in ex-
panding preemption as far as possible is

not just a theoretical concern, The
agency’s chief, John Hawke, has explic-
itly stated that he intends to dangle the
carrot of federal preemption to per-
suacle banks to charter nationally, noting
that federal preemption “is a major ad-
vantage of the national charter.™

Using preemption as a profit-making
tool creates bad policy—it puts a regu-
latory agency in a position of immu-
nizing rather than regulating the busi-
nesses it oversees and creates a race to
the bottom between federal and state
governments, each otfering increasing
regulatory freedom in the competitive
race to obtain charters. In other con-
texts, courts have refused to give defer-
ence to agency decisions motivated by
financial self-interest.”

The general arguments in this article
apply across legal issues as to why courts
should not defer to an agency’s pro-
preemption statements. Butanyone fac-
Ing a preemption motion in which the
defendant relies on an agency's pre-
emption statement should heavily scru-
tinize the agency’sspecific reasoning for
that particular subject matter—there
may be flaws specific to the subject mat-
ter that also reduce the force of the
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agency's statement.” Both general and
specific arguments are crucial in any ef-
fort to defeat federal preemption.
Enhsung federal agencies to pro-
mote federal preemption is part of the
growing arsenal of weapons being used
to attack the civil justice system. Al-
though defense lawvers and industry
counsel undoubtedly will rely on these
agency pronouncements in future liti-
gation, the argument that these pro-
preemption pronouncements should
be given deference by the courts 1s

deeply flawed. [
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