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’

Psychologisis, psychiatrists and other mental health professionals
are frequently involved as expert witnesses in legal proceedings.
However, clinical judgment and decision making, which play a role
in almost all clinical evaluations, have problems and limitations.
Mental health professionals who conduct forensic examinations
should be aware of these problems and take steps to address them.
This article details the limitations of clinical judgment and decision
making, and suggests ways 10 minimize associated problems,
thereby improving the validity and utility of forensic evaluarions.

Psychiatrists, psychologists, and other mental health profes-
sionals arc often called upon by the courts to provide evalua-
tion, consultation, and expert testimony in a wide varicly of
criminal and civil matters.’ However, some legal authorities
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and mental health professionals have crilicized, on a variety
of grounds, the scientific bases of expert testimony that these
professionals offer.?

Among the most vocal critics are Faust and Ziskin,® who offer
numerous criticisms of expert testimony as it is currently
delivered in the courts. Among them, they cite the limitations
of clinical judgment as particularly problemaiic when consid-
ering introduction of expert mental health testimony into evi-
dence.

An exlensive experimental literature has devcloped detailing
the problems that may occur when individuals, whether pro-
fessionally trained or not, are faced with decision-making

_tasks.'

However, there is reason to belicve that clinical decision
making is not as problematic as some writers suggest. Much
of the judgment research has been criticized because of limits
on its external validity.* The majority of studies that show
poor performance on decision-making tasks have been con-
ducted in laboratory situations and may not generalize well 10
clinical evaluation and practice. Even when clinicians have
been used as subjects the experimental tasks are nol analo-
gous to those required in clinical practice. Critics of this
research point out that individuals seem to perform well in
natural settings, so that the “real life” consequences of any
cognitive errors may be insignificant. Still other researchers
have criticized the current studies and challenged the findings
based on theoretical objections.® Their own studies show how
various ““cognitive crrors” disappear when framed and/or
interpreted differently.

Christensen-Szalanski and Beach’ also argue that this litera-
ture is noi as consistent as some reviewers suggest, and that
there is a “citation bias” operating. They demonstrated that
studies with positive findings about clinical judgment receive

Issue:

Clinical
example
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less attention, and are less likely to be cited, than those with
negative findings.

While some continue to debate the applicability of the experi-
mental literature to applied clinical decision making, the
extant literature nonetheless suggests that a variety of factors
can operate to limit the accuracy of clinical judgment, regard-
less of its context. Accordingly, it is incumbent upon memtal
health professionals 10 be aware of such factors and 1o ake
steps to address them. This is particularly important when
conducting forensic evaluations, given the nature of the ques-
tions and the fegal and professional requirements that apply.

In this article we first describe and cxplain the biases and
judgment errors that may occur in the context of forensic
evaluations as well as in other clinical decision-making tasks
more generally. Then we review specific techniques that
forensic examiners can employ to minimize such biases, pro-
viding clinical examples to demonstrate how such biases may
operate and how such corrective strategics can be applied.

Inaccuracy from overreliance on memory

You are a clinician hired by an atlormey representing a father
who wants custody of his eight-year-old daughter Stacy.
Stacy’s parents were divorced three years ago, and the mother
was awarded sole custody. Both parents have subsequently
remarricd and have stepchildren living in their homes. The
parents are now accusing cach other of abuse and neglect.
The attorney is convinced that this case will go 1o trial and,
having a fair amount of experience with custody cases,
requests that you complete a comprehensive and detailed cus-
lody evaluation, including a complete review of all relevant
records and interviews with all relevant parties {(e.g., parents,
step-parents, step-siblings, other caretakers, etc.).
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Contrary to some common analogics, the brain does not func-
tion as a video recorder. It does nol record and store every
detail of cvents that we experience. We store event memorics
in a constructive and often nonsequential manner. in addi-
tion, interactive retrieval mechanisms preclude errorless
recall of cvents as originally encoded * Therefore, an over-
reliance on memory in forensic cvaluation can result not only
in a decrease in information with which lo make a judgment,
but also in an increase in judgment bias.® When asked 1o
rccatl details of an obscrved clinical interaction sequence, it
is much easier 1o recall information that is cued (perhaps by
the questions of an attorney) or that confirms the hypothesis

‘or conclusion being considered.” For cxample, in a study by

Arkes and Harkness" (1980), hearing and speech students
were asked to recall symptoms of a patient with a particular
diagnosis. The subjects were more likely to remember those
features that were consistent with the diagnosis and found it
more difficult to remember those features that were inconsis-
tent with the diagnosis. In some cases the students recalled
Symptoms thal were not even presented by the patients,
apparenily because they were “typical” features of the partic-
ular disorder.

Information that is more vivid or salient wili also be remem-
bered more readily than information that is biand or ordinary.
This phenomenon is another memory bias that can affect clin-
ical judgment and decision making." Thus unusual features,
striking events, or extraordinary circumstances may stand oul
in our memory and make more complete and accurate recall
of more mundane but potentially relevant details less likely.

Overreliance on memory may also increase the effect of other
judgment biases. When one must depend solely on memory,
estimates of covariation” are likely to be less accurate than
when the actual information is available for review, The bias
of illusory correlation” may also become more pronounced
when there is a greater amount of information to be pro-
cessed.'

Corrective
measure

Provide
the best
documentation
possible
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Given the potential for such memory biases, clinicians should
take steps to document as accuratcly as possible all informa-
tion that they gather, whether based upon interviews, test
data, or collateral data from third parties. Relying on careful
documentation rather than distant memories allows for more
accurate recall of events in the examination and reduces the
likelihood of memory-based errors.” Clinicians should de-
velop a system of note-keeping in which they can distinguish
between observations and inferences. For example, clinicians
should document differences between claims made by in-
terviewees (e.g., I am depressed™) and interpretations or
opinions about interviewees (“She appeared depressed™),
Similarly, clinicians should distinguish among observations
{e.g., “she cried throughout the interview"), intermediate
interpretations (“she sobbed throughout the interview™), and
interpretations involving even greater inference (“she was de-
pressed”),

Clinicians conducting forensic evaluations should consider
the advantages of documenting their interviews by means
of audio- or videotaping in addition to copious note-taking,
The use of such measures in the forensic context is further
supperted by “Specialty Guidclines for Forensic Psycholo-
gists,™" promulgated by the American Psychology-Law Soci-
ety (Division 41 of the American Psychological Association)
and the American Academy of Forensic Psychology. The
guidelines direct that when conducting a forensic examina-
tion, the psychologist incurs “a special responsibility to pro-
vide the best documentation possible under the circum-
stances.”" This obligation applies “from the moment they
know or have a rcasonable basis for knowing that their data
and evidence derived from it are likely 1o enter into legally
relevant decisions.”™ A similar prescription is included in the
recently revised “Ethical Principles of Psychologists and
Code of Conduct™;* “When psychologists have reason (o
believe that records of their professional services will be used
in legal proceedings . . . they have a responsibility 1o create
and maintain documentation in the kind of detail and quality
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that would be consistent with reasonable scrutiny in an adju-
dicative forum.m®

Some suggest that the “best documentation” is a videotaped
or audiotaped recording of the evaluation, while others con-
tend that careful notes are sufficient 10 meet this standard.
Regardless of the type of documentation selected, the stan-
dard is clearly higher than that required for gencral clinical
practice.

In the case example, the evaluator may be overwhelmed by
the amount of information that he or she is required to gather
and interpret. The evaluation requires contact with a large
number of people and involves numerous but differing accounts
of the same or similar evems and situations. Such a large
amount of information increases the potential that the exam-
iner may forget or confuse issues or may selectively remem-
ber data as a function of saliency, the point in time at which
they were delivercd, etc. Accordingly, careful documentation
of the various contacts and evaluations would minimize the
biases of memory in this case. Videotaped or audiotaped
interviews, separate files for different interviewees, and care-
ful and precise written documentation will minimize the
potential for such memory biases as well as preserve evi-
dence for adequate cross-examination.?

Issue: potentlal limitations in complex configural analysis
and the utility of additional Information

Clinical
example

You arc a clinician retained by the allomey for the plaintiff in
a personal injury case. The plaintiff, an adult who was sexu-
ally abused by a priest at the age of seven, alleges that he suf-
fers a variety of psychological impairments as the result of
this abuse, The plaintiff has been in outpatient therapy for a
number of years and has been hospitalized for depression and
alcohol abuse on three occasions. In addition to the psycho-

Background
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logical testing and interview material that you have collecled,
the plaintiff has undergone three extensive psychological
evaluations in the past and has also been evaluated by the
defense expert. Also available for review are af prior records
of inpatient and outpatient treatment. The plaintiff's attomey
asks that you conduct yYour own evaluation and consider
results of all previous cvaluations in doing so.

When clinicians who testi fy in count are asked how they came
lo a particular opinion, they frequently offer “My opinion is
based on an integration of all of the data I collected” or some
equivalent response. One aspect of data integration, referred
to as “configural analysis,” involves an examination of inter-
actional relationships among various scores and data points,
This interpretive strategy has been advocated by prominent
scholars and practitioners in psychological and neuropsycho-
logical assessment.* Some, however, have questioned whether
the decision-making processes employed by clinicians in
those situations where test scores are quantified are configu-
ral or are beter understood as less complex, linear decision
making.»

A number of investigators have examined the ability of hu-
man judges to perform configural analysis.” Investigators
have been able to replicate judgments made by clinicians
using simple linear cquations involving only a few vari-
ables,” suggesting that data integration and corresponding
judgments may not be as complicated as proponents of con-
figural analysis claim. However, because “lincar models can
somctimes duplicale judgments performed via configural
stralegies,” these findings do not conclusively prove that
clinicians employ more basic lincar methods in their decision

-making. Some have suggesied that use of a variable-weight-

ing system results in little if any improvement over any
equal-weighting sysiem.®
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In general, research has demonstrated the ability of judges to
perform basic configural analyses,” bul the ability to perform
the type of integrative analysis typically described by clini-
cians has not been systematically investigated. Most of the
research that does exist in this area is highly anificial and
does not generalize well 1o the clinical situation Therefore,
the capacity of individuals to perform compiex configural
analysis has not yet been cmpirically demonstrated, and it is
even possible that such analysis adds very little to more sim-
ple linear approaches.”

A related issue is the ability of clinicians to manage and inte-
graic additional information providing incremental validity.
There may be limitations on the amount of information that
can be managed and utilized by clinicians in their clinical
decision making. Some carly studies indicated that additional
information does not significantly improve judgment accu-
racy once an individual has several pieces of valid informa-
tion.»

Currently, there is a body of lilcrature indicating that accu-
racy of judgment does improve somewhat when additional
information of proven validity is provided.* However, includ-
ing data of questionable validity or data that are less valid
than those already possessed may not increase, and can some-
times decrease, accuracy of judgments,”

The literature reviewed above suggests that merely adding
extra information, especially if it is of questionable validity,
does not increase, and may decrease, judgment accuracy.
Thus, more information or data is not necessarily better. The
clinician should consider the issue of incremental validity
when deciding whether or not 10 collect any particular type of
data (i.e., “Will 1his information assist me in developing a
more valid opinion?™). Prior to gathering data, the clinician
should take steps to ensure that he/she has a good understand-

43

ing of the relevant psycholegat questions via consultation
with the referral source. Once the questions are well defined,
the evaluator should determine the techniques, tests, or
approaches that are most valid in providing information rele-
vant 1o the question(s) a1 hand. Such an approach should

result in the evaluator’s identifying a valid and efficicnt

means of conducting the forensic cvaluation.

In the case above, there is an extensive body of availabie
information. Prior to meeting with the examinee, the clinician
should contact the attorney and identify specific questions
that the attomey wants addressed (c.g., “What is the exami-
nee’s current level of psychological distress, and what are the
possible causes or sources of this distress? How might the
examinee's abilities with respect to forming reiationships
with others be affecied as the result of his abuse? How likely
is it thal the examince is cither minimizing or exaggerating
his difficulties? What are his abilities with respect 1o obtain-
ing and maintaining employment? What kind of treatment is
recommended at the current time, and what is the prognosis
for better adjustment through treatment?™).

Having the specific questions in hand, the clinician should be
able to identify those techniques that are most helpful. A
standardized measure of adjustment/psychopathology is indi-
cated (e.g., MMPI-2, MCMI-II), and, given the constant con-
cern aboul accuracy and veracity of self-report in forensic
and other clinical situations,® using instruments with validity
measures or techniques specifically designed to assess malin-
gering and deception should aiso be considered. Numerous
third-party contacts are also indicated to best develop a pic-
ture of the examinee’s adjustment across different situations
and further address the issue of dissimulation. On the other
hand, assessment of intellectual functioning does not seem
indicated, given the referral questions, and would appear 1o
add little 1o the relevant clinical picture.
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When developing clinicai hypotheses, it is helpful to list sep-
arately the most valid sources of data, along with the infer-
ences derived from them, and then to determine what
conclusion might be reached just on the basis of these data.
In the above example, the evaluator would generate all
hypotheses that are supported by the MMPI-2 profile, all
hypotheses supported by interviews with various third par-
lies, all hypotheses supported by results of prior testing and
asscssments, etc. Then all hypolheses generated should be
evaluated for the strength of support provided by the various
sources. A conclusion can then be made on the basis of those
hypotheses that receive the strongest support. The most valid
information should ullimately be most heavily weighted in
the decision, so further consideration or integration of the rest
of the data typically should not substantially alter this opin-
ion.

underutllizatlon of base rates

In your work at a rural community mental health center, you
are asked 1o evaluate the suicide potential of a 34-year-old
separated black female, Diana, who came to the outpatient
center in crisis; her husband moved in with another woman
three days ago and announced his intention to divorce. Diana
reports getting little sleep over the past three days, crying fre-
quently, isolating herself, and cating little. She denies using
drugs or alcohol. Diana reports thinking abouwt killing herself,
but she does not have a plan; she identifies her strong beliefs
in the Roman Catholic faith as an obstacle 1o hurting herself.
Diana requests medication and outpatient therapy, but she is
unwilling to admit herself (0 the hospital because of “what
others might think.”

“Base rate™ refers to the prevalence of a given characteristic
in a population.” In the prediction literature, it is sometimes
referred to as prior probability or antecedent probability.
When making predictions or classifications, the applied value

Corrective
measures

Identify
relevant base
rates
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of a diagnostic sign or psychomeltric score is a function of the
overall correct classification rate of the signfinstrument
(including separate analyses of falsc positive and false nega-
tive rates) and the base rate (i.c.. prevalence) of the charac-
teristic of interest in the population to which the
sign/instrument is being applicd.” Infrequently occurring
conditions are by their very nature difficult to predict. How-
ever, low-frequency events arc often the very issues that
forensic clinicians are called upon to address (e.g., violence
risk, suicide potential).

Although prior probability does affect predictive accuracy,”
research suggests that individuals often do not sufficiently
attend to this issuc when making judgments.® Base rate infor-
mation is more likely to be uscd under certain conditions,
such as when a causal relationship to the specific case is pro-
vided,” when predictions are dichotomous rather than proba-
bilistic,” or when the case is considered (o be randomly
drawn from the population and no individualized information
is made available.” Failurc to consider base rates when mak-
ing judgments and predictions about low base rate behaviors
(even when very accurate prediction techniques are used)
may result in overprediction of the behavior of interest (i.c., a
high false positive rate).

When making judgments or predictions about an individual
case, the first step is to identify the population to which the
predictee belongs and then attempt to identify the base rates
of the behavior of interest within that population. Whenever
possible, the forensic clinician should use those norms that
are most appropriate for the individual case, Variables such
as age, gender, educational level, or social factors may affect
applicability of base rates, depending on the behavior of
interest. For example, the prevalence of suicide attempts
among young, white, male jail detainees is different from that
of middie-aged African-American females in the cominunity,
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Although base rate data are often unavailable or difficuli 1o
find, psychologists and other mental health professionals
have begun to compile such information. For example, Otto*
and Swanson and his colleagues® provide data relevant 1o the
basc rates of violence against others in a variety of relevant
populations. Maris ct al.* provide information regarding the
base rates of suicide among various populations of inicrest.
Heaton, Grant, and Matthews* have provided some updated
and comprchensive normative data for the Halstead Reitan
and several supplemenial tests used in neuropsychological
assessment. In those cases where normaltive data are not as
strong (e.g., sample size is small, sample is not representative
of population, data are not provided for specific, presumably
relevant factors such as gender, age or education), one should
be cautious about the interpretation and consider the effects
of these variables as potential altemative explanations for the
findings. Absent such specific base rate information, the cli-
nician should consider base rates of similar behaviors or base
rates of the behavior of interest in other. similar populations.

The evaluator should use the base rate 10 set the starting point
for subsequent evaluation of probability. That is, higher fre-
quency events will be scen as more likely, and low frequency
events will be seen as less likely. With the base rates as a
starting point, the examiner can then consider assessment
data and (cautiously) modify these rates accordingly to make
a judgment about the individual case.

In the case example, it should first be considered that the
base rate of suicide among black middie-aged females is
quite low.* From this primary assumption of low likelihood,
however, the evaluator should consider modifying estimates
based on particular facts of the case that are cmpirically
demonsitrated 1o increase or decrease suicide risk. Faclors that
might increase Diana’s suicide risk include her depression
and suicidal idcation, There arc a number of factors, how-
ever, that decrease her risk, including the lack of such behav-
ior on her part in the past, the absence of drug or alcohol

Issue:

Clinical
example

‘Background
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abuse, and her strong religious beliefs proscribing suicide. In
this case, while there are no base rates available for suicide
among middic-aged, non-drug-abusing, devoutly Catholic,
recently separated African-American females living in rural
areas, basic base rates can be used as a starting point from
which to tailor predictions.®

confirmatory blas

You have been retained by the state altorney 1o evaluate a 29-
year-old male recently convicted of the capital murder of a
police officer. The state is secking the death penalty, and the
defense has indicated that it plans 1o introduce the testimony
of a psychiatrist regarding mitigating factors. The defendant
had two prior convictions for drug offenses and two prior
convictions for unlawful possession of firearms. None of the
convictions involved acts of violence. The state requests that
you evaluate the defendant and offer an opinion regarding the
probability that the defendant will commit criminal acts of
violence and continue 1o pose a threat to society.

Confirmatory bias refers to a tendency to look for evidence
that supports one’s hypothesis (what one is expecting or hop-
ing to find) and to ignore, or fail 1o seek, information that is
not consistent with that hypothesis.” This bias could also
extend into the interpretation phase, where one may interpret
the same piece of data in the way that supports one’s percep-
lions/preconceptions when either of two interpretations is
equally possible. A related bias, the “anchoring” or “pri-
macy” effect, occurs when information gathered earlier in the
evaluation process is weighied heavily and there is insuffi-
cient modification of these initial impressions even upon pre-
sentation of contradictory information.* It has been suggested
that simply having to consider a specific cause increases the
perceived probability of that causc.” Thus it seems easicr to
create a first impression than to change one
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Such biases can affect forensic evaluations because the initial
impression of a defendant often comes from the defendant’s
attomey or others who may not be objective. For example,
with this sentencing case, the prosecutor may have called you
and said something like “Doctor, I've got a pretty clear-cut
case here. This is a defendant who viciously murdered a cop.
He's the kind of guy who would probably do it again given
haif a chance—so we're going for the death penalty, We'd
like you to evaluate him and give testimony about your opin-
ton of his future risk for violence. Let me know what you
think,”

One way to counter the confirmaiory bias during the data-
gathering process is to specifically search for disconfirmatory
information for the initial hypothesis. Faust™ suggests look-
ing specifically for exclusionary criteria in addition to explor-
ing the more common features/signs that may be associated
with several disorders or conditions. Disconfirming informa-
lion shouid be used to modify the initial impressions as
appropriate. During the interpretation stage and when form-
ing conclusions, the disconfirmatory information should be
listed and considered with the other relevant data. The identi-
{ication of competing hypotheses may also help by broaden-
ing the scope of inquiry and cvaluation.

In the case above, the evalualor must be aware of and fight
the tendency to identify and overemphasize factors in the
defendant’s past that confirm his or her tendency to believe
the defendant is “dangerous” and 10 ignore or minimize fac-
tors suggesting that the defendant presents less of a risk.»
Perhaps the evaluator will focus on the defendant’s two prior
convictions and his relatively young age and cite these fac-
lors as confirming the potential for violence, while ignoring
other relevant factors such as the apparent lack of violent
behavior prior to the offense for which he was convicted (the
Lwo prior convictions were for nonviolent offenses).*

Consider the
tendency ro
underrevise

initial
hypotheses
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As a method of combating such biases, the evaluator should
generate and list possible hypotheses.” Disconfirming or con-
tradicting evidence for afl hypotheses should be specifically
listed and considered, especially for those hypotheses to
which the evaluator is “drawn."*

As the forensic clinician encounters information that does not
support his or her initial impressions, it is necessary to con-
sider whether such data warrant a modification. In making
this decision, one should keep in mind that there is a ten-
dency to underrevise initial hypotheses. More specifically,
there is a tendency 10 not revise an opinion based on discon-
firmatory evidence, and, when 2 revision is made, it is often
not revised substantially enough, given the subsequent infor-
mation.” As applied 1o the case example, in reevaluating clin-
ical hypotheses the evaluator needs to be aware of the general
tendency to be drawn to initially established hypotheses.
Does the evaluator find himself or herself explaining away
data that do not support the initial hypothesis that the client
poses some kind of increased risk for violent behavior (e.g.,
perhaps assuming that although the defendant was only con-
victed of two prior offenscs, he probably committed 2 number
of violent offenses for which he was not caught: or noting
that although the two prior convictions were for nonviolent
offenses, the defendant presumably was willing to engage in
violent behavior in the course of violating the law)?

misestimation of covariation

You have been retained by the state in a hearing for termina-
tion of parental rights. Nancy is a three-year-old girl recently
taken from the custody of her mother and stepfather by child
protective workers. Nancy’s father allcged that Nancy was
being sexually abused by her stepfather and that her mother
knew of the abuse and failed 1o protect her. The child protec-
tive investigators suspect that sexual abuse has occurred,
given the number and varicty of behaviors and symptoms
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they have documented: sleep difficulties, nighimares,
decreased appetite, bed-welting, shyness, inexplicable crying,
and apparent masturbation. The attorney representing the
state intends to remove Nancy from her mother’s home for an
extended period of time, and he requests that you evaluate
Nancy and offer an opinion with respect 10 whether Nancy
may have been sexually abused.

There are two major issues related to misestimation of
covariation. Most important 10 note is the difficulty establish-
ing whether or not there is a true relationship between two or
more factors or variables, such as the relationship between a
symptom and a disorder. The following figure shows the four
conditions relevant o assessing covariation. Cases in Cell A
are those in which both the symptom and the disorder are
present (cases that would be correctly diagnosed as having
the disorder bascd on the presence of the symptom). Cases in
Cell B are those in which the symptom is present but the dis-
order is not (cases that would be incorrectly “diagnosed” if
concluded to have the disorder based on the presence of the
symptom). Cases in Cell C are those in which the symplom is
not present but the disorder is (cases that would be incor-
rectly diagnosed as not having the disorder based on the
absence of the symptom). Cases in Cell D are those in which
neither the symptom nor the disorder is present (cases that
would correctly be diagnosed as not having the disorder
based on the absence of the symptom).

The distribution of the population of cases across all four
cells is important when drawing conclusions regarding
covariation {and the predictive utility of a particular symptom
or sign). However, research indicates that individuals typi-
cally draw such conclusions based mainly on sclective recall
of case representations in Cell A (when both symplom and
disorder are present) and pay less attention to Cells B, C,
and D.*
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Relatlonship between symptom/sign and disorder

Disorder/ Disorder/
Condition Condition
Present Absent
Sign/Symptom
Present A B
Sign/Symptom C b
Absent

A related issuc in estimating covariation is the phenomenon
of “illusory correlation.” Chapman defined illusory corrcla-
tion as “the report by observers of a correlation between two
classes of events which, in reality, (a) are not correlated. {b)
are correlated 1o a lesser extent than reported, or {c) are cor-
related in the opposite direction from that which is
reported.”

These erroneous associations may be based on verbal associa-
tive connections (e.g., the belief that large eyes in human fig-
ure drawings indicate suspiciousness)® or they may result
from reliance on the “degree of representativeness (that is, on
the quality of the maich betwcen the sclected outcome and
the input) with litle or no regard for the factors that limit
predictive accuracy™ An illusory correlation may also result
from other errors in the assessment of covariation mentioned
above, such as noticing only when an association is present
(Cell A} and not noticing when it is absent {Cells B & C).*
Regardless of their origin, thesce associations may be passed
along and perpetuated across generations of clinicians as a
part of “clinical lore.™
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Many errors in estimating covariation come from an incom-
plete assessment of the association between the sign (score)
and the outcome. Investigators sometimes fail to report the
information from all four cells in research publications. In
order 1o accurately assess the predictive utility of a particular
sign or symptom, information from all four cells is necessary.
The clinician should be cautious in making inferences about
the predictive utility of a particular sign or symptom when
information from all four cells is unknown.

In order to draw conclusions about the diagnostic utility of
the symptoms presented above, the clinician must have a han-
dle not only on the co-occurrence of sexual abuse and bed-
weilling, nightmares, and academic difficulties, but also on
the occurrence of such symptoms in the absence of sexual
abuse. Only when the occurrence of these sympioms is

greater in the presence of sexual abuse than in its absence do

they have any diagnostic potential. Clearly, clinicians can-
not gather these data in routine clinical practice. They should,
however, read the existing empirical literature with an eye
toward the “missing cells.”

Ilusory correlations seem to arise from a reliance on verbal
associations or degree of representativeness. In essence, this
type of error occurs when individuals form intuitive connec-
tions for events that “seem to £0 together” or relationships
that “seem to make sense.” Thus, the appropriate measure to
correct for this difficulty is to rely on empirically established
relationships and to treat relationships that have been “estab-
lished” in any other way (e.g., “in my extensive clinical expe-
rience”) very skeptically. Reliance solely on clinically
perceived relationships increases the opportunity for these
types of errors to occur.

In this case the evaluaior must rely on empirically established
indicators of sexual abuse to the extent that they exist. Famil-
iarity with the most recent and comprehensive literature
regarding sexual abuse profiles would lead most clinicians to
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proceed very carefully in this case and limit their conclusions
accordingly.” The mental health professional must be particu-
larly careful not to rely on and fall victim to illusory correla-
tions that he or she may have developed from clinical lore or
as a function of exposure to a select sample of sexually
abused children seen in clinical practice,

hindsight bias

You have been retained by the plaintiff’s attomey in a negli-
gent release case. Dr. Wilson, a psychiatrist, admitted Mr.
Hannigan to a hospital for severe depression and suicidal
ideation in response to a suicide atempt. After a 13-day stay,
Dr. Wilson discharged Mr. Hanni gan despite Mrs. Hannigan's
warnings that her husband might try to kill himself again, just
as he did immediately prior to his hospitalization. Mr. Hanni-
gan subsequently shot and killed himself the day after being
discharged. Mrs. Hannigan is suing Dr. Wilson alleging mal-
practice/negligent release. Her altorney requests that you
review the record and comment upon whether Dr. Wilson's
treatment and discharge planning met the community’s requi-
site standard(s) of care.

Forensic clinicians are sometimes asked (typically in mal-
practice cases) to assess the appropriateness of professional
practice in light of subsequent (typically negative) outcomes
Or 10 assess the foreseeability (at some prior point in time) of
an event that has already occurred. In these instances there is
a potential for hindsight bias to affect the clinical judgments
that are offered. Hindsight bias “refers 1o the fact that after an
event has taken place, its occurrence seems so inevitable that
one believes that it could have casily been predicted in
advance.”™ Judgments regarding the appropriateness of par-
ticular behaviors that may or may not have taken place can be
affected as a consequence of knowledge of the outcome. The
phenomenon of hindsight bias, sometimes referred 1o as the
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“knew-it-all-along effect™ or “Monday morning quarter-
backing,” has been documented in numerous studies.”

Arkes et al.” proposed one technigue for reducing hindsight
bias the has met with some success. In an experimental ana-
logue, Arkes and his colleagues provided neuropsychologists
with a case history and three possible diagnoses. They cre-
ated a foresight condition (the case history did not include a
primary diagnosis) and a hindsi ght condition (the case history
did provide a primary diagnosis). Afier reading the case his-
tory, half of the subjects in both conditions rated the probabil-
ity that each of the diagnoses was the primary one, The
remaining subjects were provided with the following instruc-
tions before rating the probability of the diagnoses: “After
each of the following diagnoses, please jot down one piece of
evidence from the case history that would support that partic-
ular diagnosis as the primary one.”” Arkes and his colleagues
found that requiring clinicians to generate and list reasons for
aliernative diagnoses significantly reduced the impact of
hindsight bias—that is, it reduced the subjects’ overconfi-
dence in their postdicted choices.

Such an approach is easily applied to clinical practice. When
assessing the probability of an event that has already
occurred, generate potential alternative outcomes and then
interpret and review the data with an eye toward each of
these outcomes, listing supportive evidence and reasons for
each.

In the case example, the clinician should list aliernative out-
comes or scenarios that could have occurred in response to
the treating psychiatrist's actions (identifying and listing sup-
porting evidence for each of them), and then identify alterna-
tive courses of action and possible outcomes.

Evaluate
probability in
absence of
oulcome
information
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Since by definition the hindsight bias involves a postdictive
estimation of probability when the actual outcome is already
known, one possible solution is to make an estimation before
being exposed to the outcome. Poythress™ has formally pro-
posed this strategy for evaluating negligent release claims
such as that in the case example. This strategy requires some
intricate preplanning and precautions with respect to contacts
with the referral source to prevent inadvertent exposure of
outcome information prior to rendering an opinion about the
appropriateness of the practice that is alleged to constitute
malpractice.

Adopting this approach in clinical practice, and the case
above, is difficult and unwieldy, although not impossible. If
nothing else, it would be interesting 1o present the case facts,
along with various possible outcomes, to colleagues ignorant
about the actual case and outcome and then ask their opinions
about the likelihood of those outcomes. This provides a way
of permitting evaluation that is not tainted by hindsight bias.™

overconfidence

A public defender asks you to evaluate a 30-year-old home-
less male for criminal responsibility. He is charged with
aggravated battery in an incident that occurred 18 moiths
ago. At that time, the defendant allegedly cut a shopping
plaza security guard who woke him by “poking” him with a
nightstick. On examination, he is disheveled and paranoid.
He is able to give a lucid account of the events of the assault,
although he is a rather poor historian for other background
information. He does admit to hearing voices in the past and
currently has persecutory delusions. He reports being hospi-
talized once but does not remember many details of the hos-
pitalization. The victim is unavailable, the police report is
sparse, and there are no medical records or third-party
informants who had contact with the defendant on or around
the date of the incident.
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A concern has been raised in the psychological literature that
individuals express more confidence in their judgments than
is actually warranted.” Although much of this research comes
from the social psychology literature, there has also been
concemn about overconfidence on the part of clinicians.” Sev-
eral studies have investigated this issue using clinical

experts.” Generally, these results also suggest a trend toward
overconfidence.

However, Garb.,” in a comprehensive review of the literature,
identified several more specific patterns. These include a
trend in which use of more valid information produces more
appropriate confidence ratings, and a tendency for more
experienced clinicians to make more appropriate confidence
ratings. Garb concluded that “clinicians may be overconfident
for only a few sources of information or for only a few types
of judgment tasks™ (p. 194). In addition, Lindsay® reported
that the correlations found between confidence and accuracy
in empirical studies are significantly influenced by the design
of the research.

Nonetheless, overconfidence is an important issue in forensic
assessment for two reasons. First, an expert witmess’s level of
confidence can affect the fact finder's reliance on the testi-
mony he or she offers. Second, overconfidence may affect
clinical judgment by causing the clinician 10 disregard, or at
least not 1o search for, disconfirmatory information.®

Two of the most effective lechniques for limiting overconfi-
dence have already been discussed in detail under previous
headings. Clinicians should (1) identify the competing/alter-
native explanations (and list supporting evidence for each)
and (2) search for and list information that would disconfirm
the hypothesis being considered.” Two other measures are
offered below.

Vary level of
confidence
according io
validity of data
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Gather follow-
up information
On accuracy

57

One cause of overconfidence in judgment is an erroneous
belief in the accuracy of unreliable or invalid sources of data.
However, the validity of an opinion is only as strong as its
foundation. Therefore, having access to more valid informa-
tion may produce a more valid opinion, and the clinician’s
level of confidence may be higher. For an opinion that is
based on sparse or unreliable information (as might occur
when more valid data are unavailable), the clinician should
adjust the confidence rating downward (assigning less confi-
dence).

In the case example, almost all information about the incident
comes from the defendant, who has the potential for sec-
ondary gain from distorting information and who may actu-
ally have difficulty providing an accurate account if his
current or past thought processes interfere with his process-
ing or recall of information. Simply stated, the defendant's
account alone may not provide a very strong or valid basis
for a conclusion about his mental state at the time of the
offense. Most of the information that would increase confi-
dence in this foundation is unavailable. Consequently, the
evaluator should be more cautious about his/her level of con-
fidence in any opinion based solely on the account of the
defendant, while examiners can be more confident of opin-
ions based on multiple sources of information.

To improve calibration of confidence levels, it is helpful to
gather some follow-up information on judgments and predic-
tions. This can be problematic, however, since concrete feed-
back or appropriate criteria may be difficult 1o obtain. For
example, if a defendant is found incompetent to proceed, then
it is not possible to observe his or her actual behavior during
the trial that would have occurred. Still, it is possible to get
some idea of how one’s judgments correspond 1o various cri-
teria and to a confidence level—for example, one can obtain
feedback about the utility of evaluations from the referral
source (although this is helpful, it is not always objective and
does not necessarily reflect accuracy) and acquire informa-
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tion about a patient/defendant’s behavior subsequent to an
evaluation. Knowledge of accuracy (validity) and systematic
feedback should help to calibrate confidence.

overreliance on unique data

The public defender has retained you to evaluate a 43-year-
old white male charged with the first degree murder of his
uncle. The public defender plans to raise the insanity defense,
alieging that the defendant suffered from post-traumatic
stress disorder as a result of his extensive Vietnam combat
experience. The defendant claims that he has a history of
explosive rage episodes since his return from Vietnam. The
defendant reports that he had been drinking when he went to
his uncle’s house to talk to his wife, who had separated from
him two weeks previously. His uncle met him at the door and
refused him entrance. The defendant has a memory only for a
fistfight starting—the rest “is a blur.” His wife reports that he
took a knife from his jacket and stabbed his uncle 43 times.

Working in the forensic arena provides an opporiunity to
evaluate some interesting cases with very unusual features.
However, there is a tendency to give excessive attention to
specific symptoms or features that are exotic, interesting, or
highly unusual. This tendency can produce two problems in
clinical judgment. First, it may lead one to believe that the
case itself is unique and that all information based on com-
mon features therefore does not apply. Second, it may lead
one to assume that such unusual signs have greater predictive
validity than familiar ones.®

Corrective
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When a case seems to be highly unusual or “unique,” it is
helpful to search for those features of the case that are famil-
iar or similar to other cases. The salience of these exotic ele-
ments should be modified and judgments balanced against the
weight of all the common features ™ A listing of these com-
mon features is likely to show that the case is more similar
than different; more common than unigue. Typically, the
decision should be based primarily on the common, routine
factors in the case, with only careful modification for those
elements that are seen as unique.

In the case example, the clinician should avoid jumping to
conclusions regarding the defendant’s criminal responsibility,
based on his claims about combat experience and PTSD,
First, the question always remains about the examinee’s
veracity in his accounts of his combat experience.” Assuming
that the combat claim is true, the examining clinician should
be careful not to assume that the combat experience necessar-
ily resulted in PTSD. The majority of persons experiencing
combat do not suffer from post-traumatic stress disorder:*
thus combat experience itself (a highly salient piece of infor-
mation) cannot be taken to indicate the presence of PTSD.
Finally, even if the diagnosis of PTSD is established {a highly
salient factor), its presence alone cannot be interpreted as
necessarily affecting the behavior of the defendant in such a
way that would exculpate him (ultimately to be decided by
the judge or jury, in any case). Rather, after the combat expe-
rience and the presence of post-traumatic stress disorder have
been established by the clinician, he or she must continue 10
investigate and probe 1o determine the specific effects that
the disorder has on the defendant’s adjustment and behavior.

In addition, the careful reader may note that the defendant
stabbed his uncle a number of times exactly equal to his own
age. One could base an opinion on this single piece of data
and offer the following testimony: “In my opinion, the man
did not act in an uncontrolled explosive rage. The man, 43
years of age, stabbed his victim 43 times. The odds that, by
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chance, he would stab the victim the same number of times as
his age are infinitesimal. The only other plausible explanation
is that he was counting and stopped when he reached 43. If he
could count, and stop at 43, he could have stopped at zero or
one.” No matter how many times the defendant stabbed the
victim, one could probably find some significance of that
number in the defendant’s life.*” In searching for common
features of this case, however, one would inevitably find that
they far exceed the exotic ones.

Again, the dangers of overfocusing on unusual or unique fea-
tures of a case are that those features may be seen as betrer
predictors and may create the impression that no other com-
mon information would apply. As a result, one may be
tempted 10 assume that actuarial formulae or useful decision
rules do not apply in such a case. In those cases where useful
decision rules are available, the research generally suggests
that they can perform better than clinical judgments.® Arkes,
Dawes, and Christensen®™ found that as individuals were
given more motivation to perform better on judgment tasks,
they increasingly disregarded the actuarial information and
made an altemnate decision. Consequently, their performance
was also worse. Therefore, one should be cautious about
overriding useful decision rules unless there is compelling
evidence to suggest that the rule does not apply.

confusing fact and statistical artifact

Katie, a 19-year-old female, was involved in a motor vehicle
accident in which she sustained a closed head injury. You
have been asked by her attomey to evaluate her for her per-
sonal injury claim. In reviewing her past records, you find
that she was tested in the school system a year prior to the
accident and obtained a Full Scale WAIS-R IQ of 135. On
your evaluation she obtains a WAIS-R 1Q of 124. The attor-
ney wants fo use these data as evidence of significant cogni-
tive (neuropsychological) damage.

Background
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Although many forensic clinicians have been well trained in
statistical methodology and concepts, they often fail to apply
them or to recognize their effects in clinical practice. The
concepts of regression to the mean and sampling bias are two
such frequently neglected concepts.” Regression to the mean
predicts that extreme events will be followed by less extreme
events. Accordingly, we would expect an extreme behavior or
test score, when sampled again, to be somewhat less extreme.
This possibility should be considered when developing causal
explanations for extreme events, especially when evaluating
changes across subsequent evaluations. At least two types of
sampling problems are also overlooked in day-to-day prac-
tice: insensitivity to sample bias, and insensitivity to small
sample size. As a result, clinicians may make inappropriate
generalizations about a class of individuals based on their
experience with some subgroup of that poputation {e.g.,
defendants who are detained in an inpatient forensic facility).
They may also fail to recognize that small samples are not as
representative as large samples and are more prone to chance
variation. This may result in such errors as prematurely aban-
doning some assessment technique because it did not seem to
work well the one or two times it was used, or overgeneraliz-
ing about an individual from a small sample of interview
behavior.”

Regression effects occur in a variety of natural phenomena
and clinical situations. However, clinicians often fail to con-
sider the effects of regression, or they develop “spurious”
substantive explanations for such effects when they are
observed.” The issue may arise (1) when one is making a pre-
diction of a future event following an extreme event or (2)
when assessing the cause of a present state that has followed
an extreme event. The clinical case provides an example of
the second scenario.

In this scenario, Katie’s pre-accident WAIS-R score is 135
(99th percentile) and her post-accident WAIS-R score is 124
(95th percentile). Assuming that her obtained score actually
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represents the sum of a “true score” and a component of ran-
dom error, and given that “the observed score (on her first
testing) is considerably higher than the population mean, it is
more likely that the error component is positive and that (she)
will obtain a somewhat lower score on subsequent tests.””
Therefore, to appropriately interpret the change between
Katie's two scores, one would need to (1) consider that the
obtained score is likely to contain a component of random
error, (2) consider that a somewhat lower score on retesting
would have been predicted based solely on effects of regres-
sion, and (3) be careful not to develop spurious explanations
for regressive phenomena. As Wedding and Faust point out,
“Regression towards the mean is more likely to be recognized
if a clinician habitually asks the question: ‘Is the change 1
have observed partially or wholly predictable on the basis of
regression towards the mean?’ This simple question should
lead one to underntake the calculations needed to provide the
answer,”

Again, the corrective strategies are relatively straightforward.
Before making any gencralizations or drawing inferences
based on collected or experiential data (i.e., “norms” devel-
oped as a function of clinical experience), the clinician
should consider at least two factors: (1) whether the sample is
large enough to represent the parameters of the population
and consequently to support reliable and valid inferences; and
(2) whether the sample is similar to or representative of the
case under consideration. Because of this latter principle,
clinicians should seek and use the most appropriate normative
data possible. It also necessitates that clinicians exercise
extreme caution in the use of “experiential norms™ based on
nonsystematic clinical observation and experience. Such
“data” have a high probability of being biased and not repre-
sentative of population parameters. For example, a clinician
who practices in a forensic setting could erroneously con-
clude that the population of mentally ill are quite violent sim-
ply because many of the mentally il people seen in his or her
daily practice seem to have a history of violence. This type of

Be aware of
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conclusion ignores the bias that the violence may have been
what selected that subgroup of mentally ill individuals to be
admitted to the facility.

Another issue related to separation of fact and statistical arti-
fact is the use of measures that are highly correlated with one
another. There are two primary situations in which this may
arise: (1) when test results are unclear and additional instru-
ments are administered for clarification: and (2} when multi-
ple instruments are administered and one is assessing
consistency with regard to the criterion.

When results of initial assessment or testing are unclear, cli-
nicians sometimes select a very similar (and correlated)
measure to assist in interpretation. The potential problem
with this practice is that to the extent that the instruments are
correlated, the similarity in results may represent redundancy
in measurement rather than incremental information about the
examinee's ability or condition. Ideally, the second measure
would be positively correlated with the criterion but nega-
tively correlated with the first instrument.”

When highly correlated multiple measures are administered,
one must again consider the extent to which the consistency
of test resuits reflects the correlation between the measures
rather than convergence upon the criterion. Information about
intertest correlations can typically be found in the test manu-
als, since concurrent validity data often include compatisons
with other commonly used instruments. For example, suppose
a clinician was assessing for mental damages in a personal
injury claim and used the Beck Depression Inventory and the
Hamilton Rating Scale for Depression. Whether used in COm-

‘bination for convergence or consecutively for clarification,

the clinician should account for the high correlation between
these instruments when making inferences about their com-
bined value.
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To address this issue, the following suggestions are provided:
(1) be cautious about relying too heavily on highly correlated
measures for purposes of clarifying equivocal results: 2)
when considering the consistency of test results, consider the
possibility that measurement redundancy may explain some
of the convergence.

Summary and conclusions

Given the nature of legal proceedings and the stakes
involved, mental health professionals who conduct forensic
evaluations should rely on the most valid information in
reaching an opinion. Clinical judgment, which is an integral
part of both traditional and forensic evaluations, has problems
and limilations. Because these errors and biases can occur at
all levels of clinical practice, the type of information outlined
above should be integrated into the general curriculum of
graduate clinical training in psychology/psychiatry and/or
included in continuing education programs. Most clinical
training currently focuses on the content of assessment {eg.,
diagnostic criteria or meanings of scores on psychological
tests) rather than on the process of clinical judgment and
decision making. However, the lilerature suggests that knowl-
edge or awareness of these limitations alone is insufficient.
Clinicians must know the research on these limitations, how
they are manifested in clinical practice, and how to avoid, or
at least minimize, their impact.

Specifically, evidentiary requirements and professional ethics
mandate that those who conduct mentatl health evaluations for
the courts be familiar with problems and limitations in their
assessments and take steps to minimize the impact of such
weaknesses and biases in their evaluation process. This arti-
cle is our attempt to provide this information to practicing
clinicians in order to improve clinical Jjudgment and decision
making in forensic evaluation.
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