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THOMAS M. COOLEY LAW REVIEW
SYMPOSIUM: JUSTICE IN THE SPOTLIGHT
October 12, 2004
I. INTRODUCTION

William Wagner:' Welcome to the 10th Annual Law Review
Symposium. This is the second year that the Center for Ethics and
Responsibility at the Thomas M. Cooley Law School has had the
privilege of working with the Law Review to put on the annual
symposium. If you look at the program you will see that the Law
Review has brought together an incredible group of scholars,
distinguished federal judges, and practitioners from around the
country. I will be your moderator for today's program. Each of the
panelists will give a presentation, and then there will be an
opportunity for the panel and audience to comment and discuss what
they have heard.
Four our format, each panelist will give a presentation, and then
there will be an opportunity for the panel and audience to comment
and discuss what they have heard. To get us started, allow me to
introduce the President of Thomas M. Cooley Law School, Don
LeDuc.
President LeDuc:
I cannot think of a better topic in today's
world than the topic that is going to be addressed at this symposium.
I will leave you to be impressed by all of the speakers and what they
will say regarding some of the most famous cases in the history of
law. I come from the Sam Sheppard days when that case set many of
the standards, or better said, departed from many of the standards of
balance between the rights of the press and rights of the accused. It
has been a fascinating topic to me ever since.
What I really was pleased to see is that the theme of this year's
symposium fits the theme of Cooley's mission so well; we believe in
practical scholarship of the law, and I cannot think of a better example
than those who we have representing our panel today. I look forward
to a great example of practical scholarship to be presented to you by
as fine a panel as has been put together at any program we have had at
Thomas M. Cooley Law School.
1. Professor William Wagner currently teaches ethics and constitutional law at
Thomas M. Cooley Law School, where he also serves as the Director of the Center
for Ethics and Responsibility. Professor Wagner previously served on the federal
bench as the United States Magistrate Judge for the Northern District of Florida.

Professor Wagner has a special interest in the protection of religious liberty and has
served as lead counsel for amici in various matters before the U.S. Supreme Court.
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II. PANEL DISCUSSION
William Wagner: Our first speaker, John Berry 2, is a nationally
renowned expert in legal ethics. He chairs the American Bar
Association's Professionalism Committee, is one of Michigan's top
ethics lawyers, and serves as the Executive Director of the Michigan
State Bar. More importantly, he is a long-time friend who I can
personally attest is a man of integrity.
John Berry: First of all, I appreciate the opportunity to be here,
to learn something, and to hopefully share something from my
experience in this field. It has been said that "No system ofjustice can
rise above the ethics of those who administer it." [National
Wickersham
Commission on Law Observances and Law
Enforcement, 1929] It has also been said in a short poem that "The
codfish lays 10,000 eggs / the humble hen lays one / the codfish never
cackles to tell you what she "sdone! and so we scorn the codfish while
the humble hen we prize / which only goes to show you that it pays to
advertise." [Anonymous]
Part of what we are talking about today is the appropriateness of
how we go about advertising cases, how we advertise ourselves as
lawyers, and how the press functions. Last night, I saw a program on
E! television station called Murder and the Media Machine: E! True
Hollywood Story.3 It talked about most of what we are going to talk
about today, and it will help me set the stage for you. They
interviewed Denise Brown and a reporter from the O.J. Simpson trial
regarding the lawyers and press during the trial. The interviewees
spoke of the changes they saw in the lawyers and the press who were
caught up in the enormous, addictive power of such a case-the sweet
taste of fame and notoriety. The money overtook so many; and
though it was masked in a cloak of information to the public or

2. John T. Berry is Executive Director of the State Bar of Michigan. Before
joining the State Bar of Michigan, he served as Director of the Center of
Professionalism at the University of Florida's Levin College of Law. He has held
previous positions as Assistant Executive Director of the State Bar of Arizona and
as Staff Counsel and Legal Division Director of the Florida Bar. Also, he served for
seven years as Florida Assistant State Attorney for the Ninth Judicial Circuit Fraud
Division handling white collar and organized crime cases.
3. E! True Hollywood Story:

Murder and the Media Machine: El (E!

television
broadcast
Oct.
11,
2004),
available
at
http://akl.aka.eonline.com/On/Holly/Shows/MurderMedia/index.htmi (last visited
Jan. 31, 2005).
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representation of clients, the true motivations were personal. It was
an addiction to celebrity-it was a rush.
The prospective I bring before you today is that I have had a part
of that rush as well. In my life experience, I have been a discipline
counsel; I have had to decide whether we could prosecute cases, like
the F. Lee Bailey case. I also worked with the Arkansas State Bar
when it was dealing with the Clinton case. I was involved in the
Value Jet case in Florida. I have been involved in cases where that
rush of celebrity has attached.
Once, I was expected to be on the Today Show to discuss the
Value Jet tragedy; however, right before I was ready to appear I was
informed that I was preempted. My opportunity to be there was gone.
I started thinking about my motivations. I was there to supposedly
represent The Florida Bar to explain to the public, that in the Value
Jet case lawyers improperly solicited the victim's families. But there
was a little part of me that said, "Wow-ee, I am going to get to be on
the Today Show." When the opportunity was no longer there, I
suddenly realized this can happen to any of us; it can happen to the
best of attorneys.
This is not just a matter of the American Bar Association's Model
Rules of Professional Responsibility Rule 3.6 (Rule 3.6), which deals
with trial publicity; it is not just a matter of balancing between the
rights of a free press and the rights of a fair trial; it is about who we
are as human beings. It is what drives our motivations. I want to
compliment Thomas M. Cooley Law School for being able to take a
look at both the legal analysis of these issues and the motivations
behind them.
For over twenty-five years, I have asked law students, lawyers and
the public, "What is justice?" Instead of going to Black's Law
Dictionary or getting a great academic analysis, I have concluded that
it really comes down to two issues: the process and the end result that
people think is fair, just, and right. These two issues concern not only
if we get to the right determination, but how we get there and whether
or not that right determination-however we define it as a society and
under the law-is compromised by the motivations I described earlier
by the process that we have set forth.
Rule 3.6 provides that a lawyer, who is participating or has
participated in an investigation and litigation of a matter, shall not
make an extra-judicial statement that the lawyer knows or reasonably
should know will be disseminated by means of public communication
and will have a substantial likelihood of materially prejudicing an
adjudicative proceeding in the matter. The rule lists a number of
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exceptions and provides that a lawyer may make a statement after a
previous statement has been made which necessitate a response; this
is a lawyer's responsibility. Journalists and the public each have their
own separate responsibilities, but let me explain the discipline system
and one of my premises for my presentation.
This balance of rights will never be corrected by attorney
discipline enforcement. Let me give you some examples of why not.
Last year, Michigan had 3,583 complaints of which two involved trial
publicity but no prosecutions. In Illinois, there were 2,617 complaints
filed last year for neglect, 1,492 for communication, 773 for fraud and
five for trial publicity, but trial publicity disciplinary actions were
zero. I asked a number of prosecutors around the country to tell me
what they thought of Rule 3.6, and I received five responses. I can
get a hundred responses when I ask what time it is, and they will
argue about it-but I only received five responses on Rule 3.6.
Should we even have a rule? From one standpoint, having a rule
highlights the importance placed on dealing with the extremes. The
rule, albeit imperfect, is made to minimally define the expected
behavior and the playing field that is marked out for attorneys to
follow. It gives guidance and an analytical framework. A restatement
of law can also do the same thing, but a discipline case gets people's
attention. So from that standpoint, there are some good reasons to
have Rule 3.6, but there are also some negatives.
It is hard to find a consensus under which specific fact patterns we
should enforce Rule 3.6. It sounds easy; although, at times it is very
difficult to tell whether or not a particular fact pattern should be
prosecuted. The last thing we want to do is prosecute a case in which
not only lawyers and judges cannot agree, but also society itself
cannot agree. Secondly, it is hard to prove; you have to prove it by
clear and convincing evidence. Therefore, many cases are lost within
the disciplinary system when the standard has not been met.
If not enforced, the credibility of Rule 3.6 and other rules are
damaged. If you know violations are taking place and do not enforce
the rule, the credibility of the rule is lost. In addition, it is unfair to
attorneys who truly believe in the rules and are strictly abiding by
them while other attorneys are not. I talked to a prosecutor in one
state, who worked for two head prosecutors: one of them, according
to this person, followed the rule as strictly as possibly; the other really
did not care nor pay any attention to it, and probably did not even
know the rule. So, if discipline alone is not the answer, why not rely
upon forming gag orders based upon the disciplinary rules?
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Lawyers have free speech rights too. Why are gag orders on trial
participants almost always unconstitutional?
The heart of my
comments refers to the law or the analysis of the law, but it goes to
other approaches beyond regulation and gag orders. I have discussed
discipline issues, and I will leave for another panelist to discuss the
detailed analysis of gag orders if they so desire, both as to the
constitutionality and practical application.
On behalf of the American Bar Association's Professionalism
Committee, and as its Chair, I congratulate Thomas M. Cooley Law
School and the Center for Ethics and Responsibility for making great
strides in challenging students, not just about the law, but about
principles of public policy that have led to these protections. Even
more, I congratulate you for challenging them to seek a deeper
meaning in their personal and professional lives and for encouraging
them to understand why they have reached their conclusions. This
process inevitably causes painful self-awareness, as I found when I
looked at the Today Show possibility. As you look at and discuss
some of these cases and the motivations that we see going back and
forth, can anybody deny seeing a high-profile case where money
might have been a driving force for the people involved in the
process? Can anybody deny that career advancement might be one of
the motivating forces? Egos. I am sure you have never seen any
signs of egos in these kinds of cases. What about client pressures?
The clients themselves have an interest in the cases. If I am a
defendant in a criminal case, I am seeking justice, but I am probably
looking more for a little mercy and a little grace. If you want to talk
about mercy and grace, mercy is not getting what you deserve, and
grace is getting something good and not deserving it. Most
defendants would prefer to be able to get mercy and grace rather than
to get justice out of a case, but maybe society has a different opinion.
Victims have a different opinion. The press and public defenders
have a different opinion about how we go about getting justice.
For instance, while working at the Michigan State Bar, we could
have made a decision that would not have violated any rule
whatsoever. We would not have violated Rule 3.6 or any other ethics
rule. We would not have gotten thrown in jail. If I had taken the
action, it would have brought the press to the State Bar; it would have
been a good thing for us, but it would not necessarily have been the
right thing to do. This case was one in which we had a criminal
prosecution involving the unauthorized practice of law. A reporter
suggested that we meet, along with the victims, to talk about general
issues to help the State Bar obtain publicity on the matter. We
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thought it through and thought it would be better to do it in a way that
in no way potentially influenced the case in reality or perception.
Our dilemma is balancing the interests our clients and potential
clients with the rule of law. For example, William Wagner gave me
the opportunity to go with him to Nigeria as a part of his work with
the Justice Department to talk about the rule of law. There were a
number of lawyers whose job it was to prosecute corrupt Nigerian
government officials-this is a democracy that is barely hanging on.
It is a democracy that uses very closely the same language and
concepts of our own Constitution. It has the same rights of free press
and fair trial, but it was not in their hearts or souls. When they spoke
about these rights, they looked at America; they could not believe the
level to which our country has come in reference to these issues. Our
Nation cares deeply about both of these rights. We care deeply about
the fact that we have a right, as citizens, to know what is going on in
our trials. We have a right to know that people are not tried in a
"kangaroo court." We also have a right to know that people are going
to get a fair trial. Frankly, I am disgusted by the minority of
journalists, lawyers, and people who want to take advantage of our
system for the purposes of gaining money, notoriety, or career
advancement. Regulations can help at times, but a better answer is
self reflection and changed actions by many of us. It is easy to focus
on the worst actions by the worst violations of the rules and intentions
behind the rules. However, it is the cumulative affect of improved
motivations and actions of ALL of us that will have a great impact
than discipline or gag orders.
Whatever drives you: whether it is your life philosophy or your
faith, as it is with me, or whether it is something else, it comes down
to a respect for balancing the interests of everyone involved and
looking beyond our self interest masked in the name of serving the
public and our clients.
William Wagner: It is clear that there are tremendous difficulties
in striking a balance between protecting the right to a fair trial and
safeguarding the right to free expression.
Judge Murphy: If a trial judge incorporates Rule 3.6 into a
pretrial order, would it be considered a prior restraint?
John Berry: In my opinion, it probably would be.
Judge Murphy: So, if that were incorporated into a court order, a
pretrial order, that too would be a prior restraint?
John Berry: I have not researched that subject. My initial kneejerk reaction would be yes
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Judge Murphy: The purposes of the rules are for discipline, and
they are not construed for the purpose of having judges incorporate
them into pretrial orders in order to restrain the speech before it is
made. Is that a fair assessment?
John Berry: That is not only a fair assessment, but I think that is
a correct assessment. There is the issue of ethics rules versus other
kinds of rules. There is a debate as to whether or not you use ethical
rules as an informational tool. I strongly disagree with that; the rules
are meant to be prosecuted.
Audience Question: Does the State Bar have resources for
lawyers who encounter a problem where they are unsure how to
handle pretrial or trial publicity?
John Berry: The Ethics Hotline for the State of Michigan is free
of charge and will answer any ethical questions, including questions
regarding pretrial and trial publicity.
William Wagner:
Our next speaker is Professor Erwin
Chemerinsky. He was recently appointed the Alston and Bird
Professor of Law at Duke Law School. Previously, he was Sydney
M. Irmas Professor of Public Interest Law, Legal Ethics, and Political
Science at the University of Southern California. He served in this
position from 1983 to 2004 and is the Nation's leading scholar in this
area. He has written numerous books, received numerous awards, and
I would take pretty much all of his time if I read the entire biography.
He is that accomplished. We are privileged to have him here today.
Erwin Chemerinsky: Last winter, Justice Antonin Scalia gave a
speech in New Orleans to a large audience. A reporter from the
Associated Press was there; to be sure that she had accurate notes; she
taped it on her digital recorder. There were no signs indicating tape
recorders were not allowed. No announcements were made to the
audience that tape recorders were not allowed. The reporter was
taping the speech entirely for the sake of journalistic accuracy. A
United States Marshal approached her and said he was going to
confiscate the tape recorder, and he insisted on erasing that which she
recorded digitally.
She was a young, relatively inexperienced
reporter; undoubtedly, she was intimidated by the Federal Marshal, so
she agreed to immediately erase what was recorded and to turn over
her tape recorder to the Marshal.
You might have heard of this incident. It received a great deal of
national publicity. Ultimately, the Supreme Court issued a statement
saying that the Marshal acted in an unauthorized manner. However, I
know of a number of other incidents over the last few years where
reporters attending Justice Scalia's speeches were told to turn over
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tape recorders. In one instance, a reporter was told, even though the
speech was to an audience of seven hundred people, that he was not
welcome. This is troubling, but what I want to suggest to you and
reflect on is much more disturbing. We are now at a low point in
American history, and that says something about the relationship
between the courts and the media. I am going to make four points.
First, I am going to try to convince you that my premise is right, that
we really are at a low point in the relationship between the courts and
media. Second, I want to offer you some thoughts about why I think
this occurred. Third, I want to talk about why I believe that this is
undesirable. Fourth, I want to try to offer a solution.
Why am I so apocalyptic in my description? Well, consider a
number of different things with regard to the relationship between the
courts and press. One is that it is now common in every high-profile
case, and many not-so-high-profile cases, to have gag orders placed
on the lawyers and parties to the litigation. In every major case,
criminal and civil, since the O.J. Simpson criminal prosecution in
1994 and 1995, gag orders have been issued on the lawyers and trial
participants. These orders are becoming increasingly broad. They
generally say that neither the attorneys, nor the parties, nor the
witnesses are allowed to make any statement to the press that is likely
to be publicly disseminated.
In the O.J. Simpson civil case there was such a gag order. In the
McVeigh and Nichols prosecution there was such a gag order. In the
Susan Smith murder trial in North Carolina, there was such an order.
In the Selena murder trial there was such an order. In the two most
visible cases: the Scott Peterson prosecution for murder and the
Michael Jackson case-you find gag orders.
We are not simply here to talk to you about the possibility that
lawyers can be punished by the Bar after the fact under Rule 3.6; we
are talking about a court order enforceable by contempt. As I am sure
you know, if a court order is violated-even an unconstitutional court
order-the person who violates it can still be punished under the socalled collateral-bar rule.
A second example of a poor relationship between the media and
the courts is that cameras have all but disappeared from high-profile
cases in American courtrooms. What was the last high-profile case
that was covered on CourtTV or anywhere on television? It was the
O.J. Simpson criminal prosecution. In the O.J. Simpson civil trial, the
judge refused to allow cameras in the courtroom. You can go on and
on through all of the examples I just mentioned; cameras have
disappeared.
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Another example of this tension between the courts and the press
is the enforcement of subpoenas forcing reporters to disclose the
identity, of their sources. In 1972, the Supreme Court in Branzburg v.
Hayes held that a reporter has no right to keep a source secret when
the reporter is called to testify before a grand jury. That was a fivefour decision. Justice Powell was the key fifth vote for the majority.
Justice White wrote the opinion for the court. Justice Powell wrote a
concurring opinion. He stated that there should be a balancing test
used where courts balance the need for the information with the need
5
for the reporter to keep the source secret.
Until the last few years, most lower courts treated Justice Powell's
opinion as if it were controlling. Most lower courts applied the
balancing test, but not in the last couple of years. There are an
increasing number of instances where reporters are being forced to
disclose the identity of their sources. The most prominent of these is
in the Federal District Court in the District of Columbia. It involves
the revelation of the name of a CIA agent. A number of reporters
were called to disclose their sources. Judge Hogan ordered these
reporters to disclose the identity of their sources. Some of the
reporters went back to the sources and got permission to disclose their
identity, avoiding the possibility of contempt. This is troubling. Even
though the source agreed to allow the disclosure of identity, there was
the alternative of the reporter going to jail to protect the secrecy. A
number of reporters refused to disclose the identity of their sources. It
is now being litigated with the prospect of prominent reporters from
major media, like the New York Times, packing their toothbrushes and
heading off to jail.
I had the pleasure of being on a panel at the National Conference
of Media Lawyers, and on the panel was Floyd Abrams, who is
representing some of these reporters in the proceedings in the Federal
District Court in the District of Columbia. While before Judge
Hogan, Mr. Abrams quoted some of Judge Hogan's earlier rulings
wherein he stated that a balancing test is to be used in determining
whether a reporter should disclose his source.
Judge Hogan
responded, "That was then; this is now. I am forcing your client to
disclose the identity of the source."
One more example of what I find so troubling is unprecedented
secret proceedings-totally closed proceedings. I first heard of this
with regard to criminal trials in June 2002. One of the things that I
4. Branzburg v. Hayes, 408 U.S. 665, 92 S. Ct. 2646 (1972).
5. Id.
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am lucky enough to do every spring is to speak at the National
Conference of Federal Public Defenders. A federal public defender in
Florida came up to me and said, "I can't tell you much, but we have
something going on in Florida that I have never seen beforecompletely secret criminal prosecutions." He said, "these are criminal
trials that do not appear on a docket sheet and does not even say, In
Re: sealed case. No one is allowed in except the parties and the
lawyers. A gag order is placed on the lawyers; they are not allowed to
say anything about the proceedings to anyone." He also said, "I have
probably violated the gag order just by telling you this."
Over the following months, I heard of similar happenings,
especially from defense lawyers in Los Angeles and New York. In
fact, the Legal Director of the American Civil Liberties Union, Steve
Shapiro, sent a letter to the Chief Judge of the Southern District of
New York, Judge Mukasey, to ask about this. Judge Mukasey
answered, "Unfortunately, or should I say, fortunately, I cannot
answer your question."
In June 2003, I ran into the same public defender in Florida, and
he said, "Now what we have is a completely secret appeal in the
Eleventh Circuit." That obviously meant that the defendant had been
convicted. He said, "It's the same thing. It does not appear on any
docket sheet; no one is allowed in the courtroom for oral argument
except for the lawyers, and we're all covered by a gag order." This
came into public light in November 2003 when the convicted
defendant argued, on certiorari, that completely secret proceedings
violated the First Amendment. The Solicitor General's Office filed a
brief in opposition; they filed their brief entirely under seal. To this
day, the government's opposition has never come out.
In February, the United States Supreme Court denied certiorari in
this case. Everything that I have told you about this case in terms of
certiorari was written up in a number of newspapers. Denials of
certiorari do not get all that much media attention and not that many
people probably even heard of this case. How many other cases are
there like this? By definition, since it is a secret, we have no way of
knowing if these are a few isolated cases, or if we are seeing a wave
of totally secret criminal prosecutions?
Secret proceedings extend beyond the courtroom in criminal trials.
In September 2001, long after September 1 th, the Chief Immigration
Judge, Michael Creppy, issued a memorandum providing for blanket
secrecy in immigration proceedings where individuals were accused
of assisting terrorist activity. A Federal District Court in Detroit
declared this unconstitutional. The United States Court of Appeals
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for the Sixth Circuit, in Detroit Free Press v. Ashcroft,6 held it is
unconstitutional. Judge Damon Keith wrote an eloquent opinion
stating that democracy dies in secret. Secrecy is antithetical to the
First Amendment of the Constitution. Judge Keith stated that if there
is a need for secrecy in a particular case or part of a case, we have the
authority under the law; but blanket secrecy in immigration
proceedings is inconsistent with the First Amendment.
There was also a challenge in North Jersey Press v. Ashcroft.7
The Federal District Court ruled in favor of the press, but the Third
Circuit, in a two-one decision, sided with the government. Judge
Edward Becker stated that there might be an individual fact that could
come out, which alone seems innocuous, but terrorists could put it
together with others, as part of a larger mosaic, in a way that would
harm national security; thus, justifying secrecy. Of course, I am
focusing on the relationship between the courts and the press, but the
secrecy goes beyond that. Ask yourself the following question: How
many people are now being held or have been held since September
11th as part of the War on Terrorism? Unless you have classified
information, you cannot answer that question. In the past, the
government disclosed how many individuals were being held for
immigration violations as part of the War on Terrorism, but in
December 2001, the government said they would no longer release
that data.
I participated in a debate about a year and a half ago, with the then
Assistant Attorney General to 'the Criminal Division, Michael
Chertoff, who is now a Judge in the Third Circuit. I asked, "How
many people are you holding or have held as part of the War on
Terrorism?"
He said, "I can't tell you; that's national-security
information." I said, "I'm just a simple law professor, but I don't get
it. How does it hurt national security, if we know it's fifty, or five
hundred, or five thousand?" He said, "I can't reveal that information."
In Center for National Security Studies v. The United States
Department of Justice,8 a lawsuit was filed to get that information.
The Federal District Court in the District of Columbia granted the
Freedom of Information Act request. The United States Court of
Appeals for the District of Columbia, in a two-one decision, reversed
the District Court and held that this information could be used by
6. Detroit Free Press v. Ashcroft, 195 F. Supp. 2d 937 (E.D. Mich. 2002).
7. N. Jersey Media Group, Inc. v. Ashcroft, 308 F.3d 198 (3rd Cir. 2002).
8. Ctr for Nat'l Sec. Studies v. U.S. Dep't of Justice , 217 F. Supp. 2d 58
(D.D.C. 2002).
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terrorists and might harm national security.
Without much
explanation as to why, the Supreme Court denied certiorari. The
responses of the District of Columbia Circuit Court and the Supreme
Court are part of an overall pattern of courts displaying little respect
for the media. If you put together these individual examples, each
involving a different doctrinal aspect of the First Amendment, the
picture is enormously disturbing.
This brings me to the second part of my remarks: Why this is
happening? I do not have any definitive answer, but I have some
partial theories. Some of this is an overreaction to the O.J. Simpson
case; there is no doubt that judges around the country regard the O.J.
Simpson case as an embarrassment. I personally have heard judges
from around the country say that to me. I have heard judges say that
they believe that Judge Lance Ito lost control of the courtroom. I
think it is more than just that. I think for many, including judges and
their family members, the O.J. Simpson trial was a guilty pleasure.
There is no reason in the world why any murder trial would get
coverage, from opening statements to closing arguments, on every
network. There is no reason why three cable networks covered the
whole trial-gavel to gavel. There is no reason why the bottom-rated
television station in Los Angeles would go to the top-rated station just
by covering the O.J. Simpson case. But, people were interested in it
and the media met that need. The people felt kind of guilty,
especially those connected to the judicial system. They were
spending so much time paying attention to this case. Also, many
disliked the verdict in the O.J. Simpson case. I find the opinion polls
here to be interesting. The opinion polls are split almost exactly along
racial lines. But 80 percent of whites believe the jury was wrong,
whereas 80 percent of African-Americans polled believe that the jury
was right. We could certainly talk about the sociological basis for this
result. Perhaps it is the different experience with police that causes
the varying reactions. Perhaps we are still a society where it is us and
them, where people tend to root for one in their own group. For
whatever reason, judges across the country have drawn a lesson from
the O.J. Simpson case that they need to keep control of the
proceedings. They are not going to allow their lawyers to act like
Johnnie Cochran and Marcia Clark and hold a press conference. They
are going to impose gag orders, and they are not going to have
cameras in their courtroom like in the O.J. Simpson case.
Sometimes I speak at federal judicial conferences. One year, there
was a panel discussion about cameras in the courtroom. Turns out
there had been a pilot study of cameras in Federal Courts completed
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in 1994. The judges of both the District Court and the Court of
Appeals levels were uniformly praising cameras in the courtroom. It
appeared, based on this pilot study that cameras would become a part
of Federal Courts as the norm. Of course, after the O.J. Simpson case,
this did not occur. There was also a panel discussion after the O.J.
Simpson case. I was standing in the back of the room, and a judge
said, "Good thing the O.J. case happened, we'll never now have to
deal with cameras in our Federal Courts." Justice Souter and others
have said that, so long as they are on the bench, there will be no
cameras in the courtroom. I was on another panel at the California
State Bar discussing cameras in the courtroom, and Justice Breyer
was there. He was asked, "Why do you oppose cameras in the
courtroom?" In his typically direct fashion he replied, "Look at the
way in which the media comes out in rankings of public opinions.
Look at where the court is. We don't want to go down where the
media is. So, cameras in the courtroom are a bad idea."
I vehemently disagree with those who believe that Judge Ito lost
control of his courtroom or that the media coverage had anything to
do with the way the trial played out. I had an unusual role during the
O.J. Simpson trial; I was a daily commentator on the proceedings for
national and local television. I truly believe that when the jury was in
the courtroom, the lawyers did not try the case any differently than if
there had not been a camera in the courtroom. The lawyers for the
prosecution and defense desperately wanted to persuade that jury, and
those were the only twelve people that interested them. I do not
believe that when the camera was there, they were playing to it at all.
I think they will tell you they became oblivious to the cameras as the
trial proceeded.
Another reason why I think we see this poor relationship between
the media and the court is low esteem of the media, generally and
among judges. I doubt that there has been a time in American history
when the media ranked so low in popular esteem. That is not to say it
has been generally high through American history, we are near a new
low. We can talk about all of the reasons why this is going on. Some
are fair in terms of media responsibility; some are unfair, blaming the
messenger. Judges have this low opinion of the media, and it is
reflected in what I described earlier.
Why do I think this is going on? For noble reasons, I think that
judges truly believe that the media can be a threat to a fair trial, that
the lawyers' speech, cameras in the courtroom, and even openings can
be inimical to meeting the Sixth Amendment's guarantee of a fair trial
for a criminal defendant. I believe judges want to err on the side of
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protecting national security. It is always easier to err for closure and
secrecy than to dare for openness and take the consequences.
If you accept my description of what has gone on, then I want to
go to the third part of my remarks. I want to argue that what has gone
on is unresolved; it is unresolved for a number of different reasons.
First, I think what is going on is inconsistent with basic First
Amendment principles. One of these principles is that prior restraints
are strongly disfavored and should be allowed only if strict scrutiny is
met. If you study First Amendment law, you know the Supreme
Court, in Near v. State ex rel Olson,9 held that court orders
prohibiting speech are a classic form of prior restraints. In fact, there
is reason to believe that when the First Amendment was adopted
maybe the only thing that it was meant to do was to prevent prior
restraints. A court order telling lawyers, parties, or witnesses that
they cannot speak to the press is by definition a prior restraint.
We can talk about whether strict scrutiny is met and whether this
is really necessary to achieve a compelling interest, but that is not the
test used in most circuits. The United States Supreme Court has never
dealt with the issue of the constitutionality of court orders prohibiting
lawyers and trial participants from speaking. The Supreme Court, in
Nebraska Press Ass'n v. Stuart,'0 held that court orders prohibiting
the press from reporting in the pretrial phase are almost never
allowed. Court orders on participants' and lawyers' speech has not
been considered by the Supreme Court. There are a couple of circuits
that have held that strict scrutiny has to be met, but several other
circuits have held that lawyers' speech can be enjoined by meeting a
rational basis test.
This seems inconsistent with basic First
Amendment principles. The secrecy and closure itself is inconsistent
with basic First Amendment principles. In Richmond Newspapers,
Inc. v. Virginia," Chief Justice Warren Burger wrote eloquently
about the long tradition of openness in American judicial proceedings.
I believe that cameras in the courtroom are part of that openness. The
reality is that few people can fit into a courtroom. A camera in the
courtroom is the way in which we facilitate the public's right to know
what is going on. Completely secret proceedings violate everything
that our country and First Amendment are about. I should make it
clear that I reject the premise that there is a tension between free press
9. Near v. State ex rel Olson, 283 U.S. 697, 51 S. Ct. 625 (1931).
10. Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 96 S. Ct. 2791, 49 L. Ed. 2d

973 (1976).
11. Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 100 S. Ct. 2814, 78
L. Ed. 2d 629 (1980).
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and fair trials. That is often how the issue is posed, but I believe free
press is quite complementary to a fair trial. The opposite of a free
press, closed proceedings, leads to the star-chamber type abuses that
occurred during the Middle Ages. The reality is just as Justice Louis
Brandeis said, "openness is a disinfectant." I believe that abuses are
much less likely to occur if there is openness at every stage of the
proceedings.
Opponents of cameras in the courtroom say that they are afraid
cameras will distort what witnesses or lawyers do, but that argument
is based on the notion that cameras will affect how participants
behave. If cameras affect how participants behave, why believe that
the effect would be negative rather than positive? I have certainly
seen many judges who would behave quite differently on the bench if
there was a camera in the courtroom. Their behavior would be better
if there were cameras in the courtroom. I think many prosecutors and
defense counselors would be far more careful, far more attentive, if
only there were a camera in that courtroom.
Just because gag orders are placed on the lawyers and trial
participants does not mean that reporters stop covering those cases.
What it means is that reporters have to rely on second- and third-hand
sources. Many reporters tell me they do get the lawyers, covered by
the gag orders, to talk about the case, but the lawyers insist on talking
off the record. When the lawyers talk off the record, they feel much
freer to say inaccurate things because they know it cannot be
I think such gag orders are clearly
attributed to them.
counterproductive. Forcing reporters to disclose the identity of their
sources is similarly counterproductive. The reality is there are many
news stories that simply would not exist without the ability of the
reporter to keep a source confidential.
The most prominent example involves the Watergate cover-up.
Woodward and Bernstein would have never broken the Watergate
cover-up, if they could not keep their source confidential. If we dry
up the sources, we are going to dry up the news. The Supreme Court
has held that, without some protection for newsgathering, the free
flow of information that is essential to the First Amendment will also
dry up. For all of these reasons, the courts have taken this in the
wrong direction because of their hostility to the media.
The fourth and final part of my remarks asks the question: What
do we do about it? I already alluded to my main answer. I think that
courts should use strict scrutiny in all of these areas before imposing
the types of restrictions that I described. I am sure you have all
studied constitutional law and know that under the Constitution no
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rights are absolute. I am not arguing for an absolute right here today.
I am not saying there can never be a gag order on a lawyer. I am not
saying that there could never be a case without cameras in the
courtroom. I am not saying that a reporter can never be forced to
disclose a source. I am not even saying that there could not be a
completely secret criminal trial. The test we use when we care most
about a right is strict scrutiny. We insist that the government prove a
compelling interest and that the means are necessary to achieve itthere is no less restrictive alternative.
I agree with the courts that have held that lawyers should only be
denied access to sources, and that gag orders should only be imposed
on lawyers and trial participants if strict scrutiny is met-something I
rarely see being proven. There is virtually no evidence that pretrial
publicity jeopardizes fair trials. I believe that the Supreme Court
should hold that there is a constitutional right of the press and the
public to have cameras in every courtroom. It is not going to happen
from this Supreme Court, maybe not even in my lifetime, but I believe
that the place where it should start is in the United States Supreme
Court. I cannot imagine any reason why every Supreme Court
proceeding is not available for all of us to watch. It is not that trial
lawyers are going to behave any differently because there is a camera
in the Supreme Court. I do not think the Supreme Court Justices
would behave any differently. Major issues of national policy are
decided there. Why should we not see them? Likewise, why not in
the Federal Courts of Appeals? For that matter, they should be in
every state appellate court proceeding.
Reporters should only be forced to disclose sources if strict
scrutiny is met, it has been shown that the information is essential for
law enforcement, and there is no other alternative. Certainly criminal
cases should be closed only if strict scrutiny is met. Strict scrutiny is
the test that we rely on to safeguard our most precious rights; it is the
appropriate test here. I will simply conclude by paraphrasing the late
Justice Louis Brandeis. He said: The greatest threat to liberty will
come from people who claim to be acting for beneficial purposes. 12
That people born to freedom know how to resist the tyranny of
despots.
And that the most insidious threat to liberty will come
12. Olmstead v. United States, 277 U.S. 438, 479; 48 S. Ct. 564 (1928)

(Brandeis, J. dissenting) ("Experience should teach us to be most on our guard to
protect liberty when the Government's purposes are beneficent.").
13. Id. ("Men born to freedom are naturally alert to repel invasion of their liberty
by evil-minded rulers.").
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from well-meaning people of zeal.14 I have no doubt that the judges
who have done all the things that I have described acted out of zeal.
What we are doing is compromising the First Amendment.
William Wagner: What is a more important government interest:
Is it the right to a fair trial or national security? Can the need for
national security or the right to a fair trial ever be compelling interests
in which closing a courtroom would be narrowly tailored enough to
meet the strict scrutiny that you suggest and encourage?
Erwin Chemerinsky: One of my favorite expressions is "don't
make false choices." Do not make a choice you do not need to. It is
well illustrated by the story of my great Uncle Morris when he came
to Ellis Island and was asked, "Do you support the overthrow of the
United States government by force or violence?" My Uncle paused
for a moment and said, "Violence?" He got in a lot of trouble for
making a choice he did not need to make. Generally, we do not need
to choose between a fair trial and national security. The government
will often claim national security interests when not present. The best
example of this is the Pentagon Papers case, New York Times v.
United States, 15 where the Solicitor General, the late Erwin Griswold,
argued with the United States government for total secrecy in the
Pentagon Papers. This was a little embarrassing to his longdistinguished career because, as it turns out, there was no basis for
secrecy there; the papers were not a threat to national security.
We have a federal statute that goes by the acronym CIPA
(Classified Information Procedure Act) that allows for closing parts of
proceedings for the sake of national security. There may be instances
where you have to close some or maybe even all of the proceeding for
national security, but blanket secrecy cannot be reconciled with the
First Amendment. Judge Keith was absolutely right here. It should
take a true showing by the government of a real threat to national
security and no other way to protect it, in order to justify closure.
Audience Question: Professor Chemerinsky, you mentioned how
the proceedings of Judge Ito during the O.J. Simpson case were
viewed by many to be a media circus. If it was your case to preside
over, what kind of things would you do in Judge Ito's position to
allow the media to have access to these proceedings but, at the same
time, maintain the legitimacy and credibility of a fair trial?

14. Id. ("The greatest dangers to liberty lurk in insidious encroachment by men
of zeal, well-meaning but without understanding.").
15. N. Y. Times v. United States, 403 U.S. 713, 91 S.Ct. 2140 (1971).
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Erwin Chemerinsky: Let me tell you some things I would not do
and then I will tell you things I would do. I would not put a gag order
on the lawyers; I would let them say whatever they wanted outside the
courtroom. I agreed with Judge Ito. I would allow cameras in the
courtroom. Judge Ito made a couple of mistakes in terms of
perception and control. If I were the Judge, I would have imposed
stricter time limits on each side, both in pretrial and trial proceedings.
It is Judge Ito's style, and I really admire him for letting every lawyer
have his or her say. That was his style before the O.J. Simpson case,
and it is his style today. The O.J. Simpson case created a perception
of a Judge who did not have control. In the pretrial phase, the lawyers
were using the cameras in the courtroom to try to influence the
prospective jury. I do not think that when the jury was present they
cared as much about the cameras; they were focused on the whole
truth. Judge Ito could have kept more control over the pretrial phase.
Judge Ito did not impose any time limits on either side; as a result,
there was a sense that the trial spun out of control. I think that this
was a misperception.
Judge Murphy: What would be wrong with allowing the media
to have the videotape at the end of the day? This method is now used
by many courts as a substitute for a court reporter.
Erwin Chemerinsky: Whether you show the trial in real time or
at the end of the day does not matter at all. I do not see the benefit of
one over the other, and I will give you an example. Though the
Supreme Court does not allow cameras in the courtroom, in Bush v.
Gore,1 6 the court allowed a tape to be released to the media
immediately afterwards. It showed a picture of the Justice asking a
question, and a picture of David Boise or Ted Olsen answering. If
they are going to allow it to be broadcast immediately after the
proceedings, why not let it be broadcast during the proceedings?
Judge Murphy: Let them have it in real time. My problem is
allowing the media to operate the camera, because it is not the court
record. It is entertainment.
Erwin Chemerinsky: I have no problem whatsoever with having
the court operate the camera. In fact, in the O.J. Simpson case there
were very strict rules in terms of what the camera could and could not
show. I would be completely supportive if the court operates the
camera and the only things that are shown are the judge, the
witnesses, and the lawyers who are asking questions or arguing. I like
cameras because people get to see the court proceedings for
16. Bush v. Gore, 531 U.S. 98, 121 S. Ct. 525 (2000).
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themselves. Instead of having the media edit it for them; they have
the opportunity to watch the entire proceedings.
Judge Murphy: If a judge allowed real-time observation of a
trial, then a gag order would not really hurt because the public and the
media could see for themselves what is going on in the courtroom.
Erwin Chemerinsky: It would still hurt. I think that a gag order
can often be unfair to one side or the other. For example, the defense
team in the O.J. Simpson case was absolutely convinced that every
time that they had a good day in court; the police leaked some
additional evidence to the press to try to undercut their good day in
the media. With those kinds of leaks, there is absolutely no way to
find out where they come from.
Another good example is the trial of the first bombing of the
World Trade Center. There was a gag order; nonetheless, there was a
leak of some very prejudicial information to the defense. The judge
called every police officer who could potentially have been a leak,
and every single one said, "'I was not the source." There was no way
to find out. When you have a gag order in this situation where the
police can leak something, but the defense does not have an
opportunity to respond, then you really are perhaps undermining the
fairness that comes from the adversarial system. There may be all
sorts of reasons why one or the other side feels it necessary to speak
to the public. We do not just permit speech that is shown to be
desirable and useful. It is the other side that must show that there is
something to gain by a prior restraint that meets strict scrutiny.
Professor Coyne: In the McVeigh trial, Judge Matsch allowed
the sale of audio tapes to members of the press at the conclusion of
each day's proceedings. What caused the government to object to this
particular accommodation was the fact that the media was only
selectively quoting hot sound bytes. Since this was pretrial and the
jury had not yet been impaneled, the risk was that the sound bytes
would not accurately and fairly represent what had occurred during
the day's deliberations. I think the judge was concerned about the
media's focus on "info-tainment." If you take selective remarks out
of context in the nature of sound bytes, you might create a misleading
impression that could possibly taint a jury pool.
Erwin Chemerinsky:
This is an argument against having the
media present, not an argument against audio recordings. If you have
reporters present, they will take down quotes that they find
particularly interesting, and those are the quotes that will be put in the
newspaper. Those are the quotes that will be heard on the news with
the artist's rendition in the background. It is still going to be selective.
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As long as you are going to allow reporters to be present, some
information is going to be conveyed and some is not. I do not see that
as an argument against having cameras in the courtroom or against
having audio recording in the courtroom. At least with audio
recording, you have more information available to make a decision
than if it is just a reporter and the reporter's memory.
Audience Question: Professor, how much does the presence of
the press have to do with the personal interest of judges? I am aware
of a judge who stopped a person from sitting in the galley of a trial.
The judge asked, "Are you taking notes? I don't allow note taking in
the courtroom because it happened to me once and I was misquoted in
the paper." Judges are powerful people and are overly scrutinized or
misrepresented in the press. However, judges have more of an ability
to control this perception as opposed to other people who have to
suffer through the press.
Erwin Chemerinsky: I think it is very important that people get
to see for themselves how their public officials are performing, and
cameras in the courtroom are very good for this reason. I do not think
the story you described is typical of most judges. Most judges know
that reporters have a job to do, a job that furthers a fair trial and a fair
court system. My hope would be that judges would say that their role
is to control what goes on in their courtroom. This goes back to the
question of what Judge Lance Ito could have done better in his
courtroom. I think that judges should take the attitude that what goes
on in the press, goes on in the press. It is not their courtroom; there is
not any evidence that what is going on in the press is preventing a fair
trial.
William Wagner:
Our next speaker is another outstanding
scholar, John Watson' 7 , Assistant Professor in the School of
Communication at American University.
He also has a long
distinguished record. His teaching and research specialties are
17. Professor John C. Watson teaches graduate and undergraduate courses on
reporting, communication law and journalism ethics at the American University
School of Communication in Washington, D.C. He earned a Bachelor of Arts
degree in mass communication at Rutgers College and a Juris Doctor degree at the
Rutgers School of Law. He joined the American University faculty in 1998 after 21
years as an award-winning newspaper reporter and city editor. He earned a
Freedom Forum Ph.D. fellowship in Journalism and Mass Communication at the
University of North Carolina. His dissertation explores the intersection of law and
journalism ethics. Watson's research has been published in The Journal of Mass
Media Ethics, Communication Law and Policy, The Rutgers Race and the Law
Review, JournalismHistory, and History of the Mass Media in the UnitedStates.
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communications law and journalism ethics. His research has been
published in distinguished journals all over the country.
Please welcome, John Watson.
John Watson: Before I get started, let me alert you to a couple of
things. Philosophically and theoretically, I am the brother of
Professor Chemerinsky, but I am the evil twin. I have a habit of
pushing the envelope. My teaching style is provocative, and I am the
devil's advocate.
The Article that prompted my invitation here was published in
Communication Law and Policy. When I entered the discussion of
free press and fair trial, I chose not to say lawyers have a First
Amendment right to defend their clients in the media. I said lawyers
have an ethical obligation to defend their clients in the mediapushing the envelope slightly.
I am going to push it further today as we talk about the nature of
the judicial system and the fundamental responsibility of journalists
and lawyers. You first need to understand the distinction between
ethics and morality. Simply stated, ethics are the series of rules
designed to cause a profession to perform best for society at large.
Morality is basically gut-level feelings that arise from culture or
religion that says this is right and this is wrong. Ethics and morality
frequently conflict. For example, morality says if someone does
something wrong, like creating harm as a result of a crime, that person
should be punished. Legal ethics say if you know your client has
committed the crime, you must defend him anyway; if you do not,
you are doing something that is ethically wrong.
Journalists with ethics say, "Tell the truth, seek the truth, and
report it as fully as possible." Sadly, we do not know the truth.
Generally, by the time we arrive on the scene truth has left the
building. We collect the best evidence of the truth, and we give it to
you, the public. We rely on you to make the best use of that truth in
the democratic process. There is no guarantee that you are going to
use the truth properly, but that is the major flaw and blessing of
democracy. People may not do the right thing, but if they do the
wrong thing, they suffer. Democracy guarantees nothing other than
that you live by your own choices. Anything that denies you of your
choices is ethically, morally, and constitutionally wrong.
For nearly a century, American journalists have been developing
codes of ethics to guide their professional practice, and they all
include one overriding ethical directive: provide the public with
credible information it can rely on to make informed choices. These
are choices about issues that are important to their lives. This
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directive establishes journalists' primary, political, and social
responsibility. It is an important responsibility because the First
Amendment provides for and vigorously protects the practice of
journalism as a fundamental component of American democracy.
The authors of the First Amendment and the American
Constitution recognized that democracy cannot function properly
without a press free to follow its ethical imperatives. The value of a
democratic government lies primarily in the fact that it exists to
implement the choices made by the public. These choices must be
informed choices. Uninformed choices create a government by
inertia. Democracy exists in the process by which these choices are
made, and it exists in the ability of the people to change their
government to meet their needs. It exists in the ability of the people
to control their government so it does not hurt them. Journalists must
first determine which issues are important and then inform the public
about them. More than two centuries ago, the Founders of American
democracy identified the most important issues as the right to life,
liberty, and the pursuit of happiness. Journalists have generally
agreed that these are major points. In so doing, journalists became
obligated to inform the public about how these fundamental rights are
faring and when these fundamental rights are being threatened.
Living up to this obligation should have led journalists to
recognize, as the Founders did, that the greatest threat to the
American people is the American government. Even a properly
functioning democracy is a threat to the people. Each of the three
branches of government-the executive, legislative, and judicialposes a threat because each wields power over the people's lives,
liberty, and ability to pursue happiness. While journalists have
routinely informed the public about the functioning of the
government's executive and legislative branches, they have not done
so well with the judicial branch. Notwithstanding the recent glut of
high-profile trials and a few trials of the century since the 1990's, the
judiciary is the branch least criticized and scrutinized by the press.
One journalist, who covered the United States Supreme Court for
several decades, described it to another journalist as "the weirdest
place you will ever cover, because you cannot talk to the people you
cover. They are off limits." Historically, federal and state courts
have functioned with the lowest level of scrutiny by the press. This
least-monitored branch of government is, in many respects, the most
threatening. This is the branch that regularly determines which
individuals will be deprived of life, liberty, property, and the right to
pursue happiness. It should be obvious that the Bill of Rights is
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fundamentally an expression of the Founders' distrust of government
in general and the judiciary in particular. It is an assemblage of ten
provisions or amendments to forestall the abuses that governments
have historically inflicted upon their people. Three years after the
Founders created the revolutionary democracy and empowered it with
seven articles; they created ten amendments to restrict the power of
the government that they had just created. Five of the ten were
specifically designed to restrict the judiciary. The first of these ten
amendments provides for a free press, a fourth branch to scrutinize the
other three branches and hold them in check to make sure they do not
harm the people. It is equally telling that five of these amendmentsthe fourth, fifth, sixth, seventh, and eighth-are all directed at what
happens in court. They seek to restrict the power of the courts to
abuse the people.
The Founders' First Amendment does more than merely establish
freedom of the press to protect the people. It creates a philosophical
precept for an ongoing revolution that encourages the people to
monitor their government and change it as they deem necessary. The
First Amendment's ongoing revolution is a peaceful one. It is
accomplished by ballot-box choices made by the people. The Second
Amendment provides the people with the means of conducting a
violent revolution if the First Amendment fails. In effect, the first two
amendments offer the American people a choice-two vehicles for
change-ballots or bullets. Most of us remember that as a phrase
attributed to Malcolm X, which he borrowed from Thomas Jefferson.
The philosophical precept for the First Amendment maintains the
democratically necessary relationship between the people and their
government as that of master and servant.
One of the other provisions of the amendment mandates a
separation of church and state. The Founders apparently realized that
if the government assumed a faith-based mantle of power the people
would not question it. If you question your faith, you lose it. A
government protected by faith is not likely to be questioned. The
judiciary was a matter of faith. Judges wear the robes like priests.
There was a book or series of books written about the theology of the
court; it described how judges resemble kings and religious leaders.
The author pointed out that if you look in a courtroom, the judge's
platform is above everyone. The judge's head is closer to God than
anyone else. There is usually a state seal above the judge's head that
looks like a halo. The judge has to give you permission to approach
him. The judge will not take a piece of paper from your hand; you
must give it to a bailiff, lest you touch the holy flesh.
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This is a deference that is unjustified in democracy. You cannot
cloak any aspect of government in faith. Indeed, when people talk
about too much media coverage of court proceedings, they say it
erodes public faith in the justice system. It should. The American
people should not have faith in anything; they should question
everything. They should demand empirical proof that this system is
working and is not going to hurt anyone. Justice should not be treated
as an item of faith. This is not to say the press should disrespect the
courts. It should treat them with the same level of respect that we
accord to competent civil servants.
When I was walking here from my hotel, I noticed there is a huge
mural on the wall with a quote from Thomas Cooley that reminds law
students that they are being groomed to be "ministers of justice." You
are being groomed to be civil servants for the people if you are going
to be an officer of the court; you are not a minister. You have a job to
do, and there are ethical concerns that should be designed to cause
you to do what is best for the good of society. In a democratic
society, you should be dedicated to doing what is best for society.
Democratic process is what is best for the American people.
The press and the courts, although frequently at odds in
performing their constitutional functions related to trials, actually
share a theoretical paradigm-the marketplace of ideas. Supreme
Court Justice Oliver Wendell Holmes eloquently explained the
marketplace of ideas in his 1919 dissent in Abrams v. United States,18
but the concept originated centuries earlier in the defense of a free
The marketplace of ideas proposes an
press and democracy.
finding the truth or the best idea.
of
method
adversarial
Philosophically, the best idea is truth. Ideas in the marketplace are
allowed to compete. It is assumed that in this free-for-all competition
the best idea-the truth-will emerge. A trial is pretty much like that;
it is an adversarial system. The lawyers, armed with their truths or
their theory of the case, get into the pit, fight it out, and supposedly
the truth emerges. In the democratic system that we have in the
United States, the jury decides who wins. The jury decides which
version of the truth or idea is better.
The marketplace of ideas works the same way for journalists. We
do not know the truth; we just gather the best evidence of the truth
and present it to the people. This led to the ethical principle of
balance in journalism. When we talk to believable people, and they
say diametrically opposed things, we have to include both statements,
18. Abrams v. United States, 250 U.S. 616,4 S. Ct. 17 (1919).
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even though logically we know one of those statements cannot be
true. We have to have faith in the people; give them both sides of the
truth and let them decide. We believe in the marketplace of ideas.
Let the ideas fight it out, and the better one will emerge.
It is foolish for the courts and journalists to believe that people can
determine what is true. It seems illogical that great and important
issues like life, liberty, possession of property, and the pursuit of
happiness should be placed in the hands of people who have the job of
determining what is true but have no training to make that
determination. A jury is a group of people whose only qualifications
for determining the truth is that they are citizens with the ability to
write and understand English. To assume that these people can find
the truth is illogical, but it is democratic. Democracy does not
guarantee that you will get the best ideas, but it does guarantee that
you will get ideas chosen by the people. The trial system is not
logical.
Journalism, in the sense that it relies on the people to decide what
is true it is not logical, but it is democratic. We generally accept
democracy as the best way to run things. Democracy is logical if you
assume that governments historically hurt people; in a democracy, the
majority rules. If the government is run by the majority, only the
minority gets hurt because people will not do anything with the
government to hurt themselves.
It is the most logical form of
government. It minimizes the number of people being hurt, but it
requires faith that the people will be able to decide what is right.
When journalists cover trials, they generally limit themselves to
what is happening with respect to that individual proceeding. Many
judges, and some lawyers, prefer that trial coverage be limited to what
actually occurred within the confines of that courtroom during that
proceeding. They do not like when extra-judicial statements made by
lawyers, potential witnesses, and others are publicized. They do not
like it when journalists reveal evidence to the public that will never be
produced at trial. They believe it is wrong, but democratically it is
not. The irony of the justice system is that we have people
responsible for delivering justice who are dealing with a different set
of rules than the people to whom they are obligated to deliver justice.
A lawyer's and a judge's notion of justice is basically a notion of due
process. To them, a trial is just because the rules were followed. In
terms of ethics, it is a logical determination that the right thing was
done-we followed the rules, so we got justice.
For most lay people, justice is a matter of achieving the right
result. People who did wrong should be punished; people who are
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wrongly accused should be set free and exonerated. Playing with
those two sets of rules, notions of justice are not always going to
coincide. Because the courts are so aloof, they are not likely to
change without something revolutionary occurring. The courts
believe they have delivered justice because they have followed the
rules. Journalists believe that the people need to know that the
smoking gun that proves a wrong-doer's guilt, never got admitted into
evidence because the police officer confiscated it illegally, violating
the Fourth Amendment. The people need to know this wrong-doer is
going to be set free if that is the only evidence. The people need to
know because it is democratic. If the wrong-doer is released, he is
released back into the general population. The people are suffering
harm at the hands of the government because the government did not
do its job correctly.
You may think it is written in stone that a piece of evidence
illegally acquired cannot be used at trial; however, it is not written in
stone. This is a democracy. We can change anything, and we should
change those things that we find harmful to us. I am not advocating
the elimination of the exclusionary rules, but I am saying give the
people the right to decide. Let the people know that this wrong-doer
was freed because a vital piece of evidence was not admitted. The
people should get all the information possible, including statements
from lawyers and potential witnesses. The people should get
everything they need to help them to decide not whether the case is
going well but whether the justice system itself is functioning
properly. An individual trial is not that important; there is only one
defendant. If the system is not criticized, if its flaws are not pointed
out and corrected, 300 million people are at risk and the system will
not change. The importance lies in giving people fresh looks at the
system.
Lawyers not only have a right to discuss their cases outside the
court, they have an obligation to do so. Let the information get out
there, whether it is on the record or off the record. Let journalists
publish it. Let the people decide. Let democracy win. Either we
believe in democracy or we do not. To assume that democracy has no
place in the court of justice is wrong; justice is a socio-political
concept and subject to democracy. Therefore, justice exists by virtue
of majority decisions. We think of justice as something separate from
the political system, something that is above the turmoil and "hurlyburly" actions of the legislative and executive branches. It is not.
Judges are appointed largely on the basis of politics. Judges who are
elected are clearly elected for politics. To assume that judges get their
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positions because they are civil servants is just blind, foolish, wrong,
and dangerous. There is a political component to the justice system.
There is a democratic requirement that this system be subjected to
scrutiny. Be very afraid when any government functionary says, "We
work better when you do not know everything that is going on." Be
very afraid when they say, "Turn out that light, so I can do my job."
Audience Question: About your comment that the justice system
is suffering from the fact the courts cannot interact with participants, I
do not think there is any evidence that the coverage of Congress and
the Executive has improved by interaction. The extent of what you
have reported can be corrupted by access and off-the-record
interviews of policy makers. The coverage of courts is improved by
the fact that reporters have to do their job. They have to sit and
watch, and they are not allowed to ask the judge, "Why did you do
that?" It would be harmful if reporters were able to have access to the
decision-makers because they would always go for the shortcut and
some reporters would be favored over others. This would be bad for
our coverage of the judicial system.
John Watson: This happens already. There is no way to control
it. Since it cannot be controlled, open the door and let it happen; let
the marketplace of ideas sort things out. You have to have a basic
faith that the American people will make the right choices, which is
what democracy is all about.
John Berry:
In essence, you are saying democracy is the
ultimate end result rather than a good onto itself but most importantly
a tool to allow us individually and as a society to seek truth. I
disagree. I will use examples from your presentation: Americans
should have faith in nothing, justice is a majority decision, and your
individual case is not that important. I believe democracy is a God
given tool for us to openly seek both truth and justice. It is a way for
each individual to respect each other's difference in opinion about
justice. After twenty-five years of asking audiences what justice is,
they consistently refer to both process and the end result. Both are
important. It is an end result because it feels just. When I challenge
people concerning the issue of trying to find the balance between the
right to a fair trial and free press, I say it is more than rules. We
should be responsible for following the democratic system, but we
also should be challenged to seek out truth. People can find truth in
their own way. I think they can find it through their faith as opposed
to government. Our trial system is a wonderful part of our
democracy, but both the democracy and the trial system are manmade systems that allow us to seek truth and justice. We may
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disagree as individuals or even as a society, but the tools are in place
to seek those truths and those balances of truths as found in the
conflict between fair trials and free speech. You can not necessarily
rely on government for those answers, nor can you stop the search and
declare victory because democratic tools are in place.
John Watson: You should not trust your government. You
should make the government prove again, and again, and again that
what it is doing is the right thing to do. Let it go to the marketplace of
ideas, if it remains standing that is good. Then your faith has been
renewed until the next time.
Audience Question: Does an individual case not matter?
John Watson: The individual case certainly matters to the
plaintiff and defendant, but in the ethical service that the profession
owes to society, the rights of one compared to the rights of 300
million are less important. You have to sacrifice the individual case
to tell the 300 million about the ramifications of the entire system. If
we focus on the individual case, we are focusing on a drama. That is
entertainment, not monitoring a democratic system. I overstated
when I said it was not important, but comparatively and ethically
speaking, you do what is rated the greatest good for the greatest
number of people. Look at the trial as a process; criticizing the
process reveals its flaws.
The judge is responsible for protecting the individual rights of the
people who are parties to a trial. Journalists have a responsibility to
the public, not to any one or two trials. It is a much bigger
responsibility-no question. Journalism and the media deal with
entertainment, but the obligation is to keep tabs on the government
and to fix it when it is broken.
I do not think truth is known. We agree on what is true, and it will
be true until we decide it is no longer true. Until we know it, and we
never will, we vote on what is true. A trial is not a search for truth.
There are more efficient ways to find the truth. A trial is about due
process. The people want justice in a moral sense. The bad guy gets
his; the good guy goes free. If journalists do not point out the
connection between the two, they are not doing their job. In order to
do that job, they need to tell the people everything. The marketplace
of ideas requires complete access. There are no holy secrets. Nothing
is sacrosanct. The search for the truth respects nothing except
openness and light.
Audience Question: All of these evidentiary rules have been
designed to insulate a jury from certain types of evidence that are
highly suspect in order to help them do a better job at finding the
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truth. When you were talking about evidence excluded by evidentiary
rules and you were sharing the ramifications of the upcoming trial
with the public, do you-as the journalist-make sure that you and
the public understand the reasons for those rules?
John Watson:
I believe in telling the public everything. I
believe in telling them about the exclusionary rule so that they can
make the comparison. Do we want the exclusionary rule to operate
this way? Before the Supreme Court developed the exclusionary rule,
it discussed prosecuting the police officer for breaking the law and
using, rather than excluding, the evidence. It decided against this.
Maybe it was a good choice, but the final decision should be with the
people because they are the ones who live with this wrong-doer.
The hearsay rule sums it up well with respect to helping juries
hear only that which would lead them to a discovery of the truth, but
there is no guarantee that is going to work. There is also no guarantee
that the jury will not hear what the rest of the public will hear. It is
the judge's responsibility to instruct the jury regarding what they can
consider in their search for the truth.
However, we cannot stay inside this theoretical bubble without
recognizing the reality that jurors may not always follow the judge's
instructions.
Audience Question: We are in a perpetual revolution by ballot.
Do you think that your comments introduce chaos and make what is
certainly a slow-moving revolution turn into leaps forward that would
inevitably damage society? If so, is that something we would like to
avoid?
John Watson: I do not think so. The American people do not
like rapid change either. Denying people information for fear that
they will run amuck with it is disrespectful to people and democracy.
People are constantly saying, "He got away with it" at the end of a
trial or "Oh, my goodness, he was railroaded." How many times have
you seen them rush the courtroom to get justice? They live with the
court's decision. Democracy is inherently chaotic.
Panel Comment: In general, society has had to move slowly on
issues, but occasionally an issue jolts society into the need to take
immediate action. For example, the September 11th terrorist attacks
called for Congress to pass the Patriot Act and for the administration
to change various other policies. This called for an immediate and
revolutionary change in approach. Today, we are here to discuss
certain sudden changes with court proceedings that were closed.
Everybody wants revolutionary change, but not everybody is
going to be satisfied with revolutionary change. For example, under
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the Patriot Act, Congress wanted to prevent another terrorist attack so
Congress passed laws changing the criminal laws in this area in a very
immediate and specific way. The Justice Department and Department
of Homeland Security have made a revolutionary change in that they
are approaching the area of terrorism cases with an attitude of
prevention, not an attitude of prosecution. Sometimes revolutionary
change is necessary.
William Wagner: We made a big effort today to present both
world views. One suggests there is absolute truth and another
suggests that there is not absolute truth. Hopefully, you will hear it all
and be able to continue these discussions and reach your own
conclusions.
Our next distinguished public servant is the Honorable Michael R.
Murphy. 19 Judge Murphy was appointed to the United States Court of
Appeals for the Tenth Circuit on August 14, 1995. In that position, he
presided over the appeal in the Timothy McVeigh case. Prior to his
public service on the United States Court of Appeals, he had a
distinguished record of service as a private practitioner and as a state
trial judge. He is published and has received numerous awards
including the Freedom of Information Award by the Society of
Professional Journalists. Allow me to introduce the Honorable
Michael Murphy.
Judge Murphy: I was one of three panelists on the United States
Court of Appeals that heard and decided Mr. McVeigh's direct appeal.
Even in the more serene setting of an appellate hearing, there were
issues of public and media access. The panel hearing the case, sua
sponte, decided that this hearing, which was to be held in Denver,
ought to be broadcast in the state of Oklahoma for the benefit of the
families of victims. We discovered, however, that there was the
infamous Federal Criminal Rule 53, which prohibits the broadcast of
criminal hearings and the use of any photography. Special legislation
was passed to allow the broadcast outside of the Denver trial
courthouse into Oklahoma for the purpose of bypassing federal Rule
53.
There were issues of due process and media access in the Court of
Appeals. Mr. McVeigh made a due process and fair trial claim based
19. Judge Michael R. Murphy was appointed to the 1OhCircuit of the United
State Court of Appeals by President Clinton on August 14, 1995. Judge Murphy
was named Judge of the Year by the Utah State Bar in 1992. In 1989, he was
awarded the Freedom of Information Award by the Society of Professional
Journalists; in 1995 the Utah Minority Bar Association award; and in 1997 the
Creighton University Alumni Achievement Citation.
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on the fact that the jury was flooded with negative pretrial publicity.
He focused specifically on media accounts of a purported confession
he made in regard to his involvement in the bombings of the
courthouse. The District Court ordered a change of venue from
Oklahoma to Colorado and engaged in extensive voir dire. In
addition, the District Court gave early and frequent admonishments to
both parties and the selected panel. As a result of these strategies, the
Tenth Circuit Court concluded that the defendant had not established
either presumed or actual prejudice.
Before I was an appellate judge, I was a trial judge addressing
fair-trial and free-press issues, not from a cold paper record but live.
In that capacity, I had my share of high-profile cases. The cases
attracted media from throughout the country. Two were made into
television movies; once they are television movies, you know they
were high-profile cases.
In addressing fair-trial and free-press issues, it is so important to
understand the power of a trial judge in a courtroom. I am reminded
of a story about a trial that was beginning in a small country
courthouse. When the prosecutor called his first witness, he asked,
"Mrs. Jones, do you know me?" She replied, "Yes, Mr. Williams, I
do know you, you've been a big disappointment to me. Frankly, you
lie, you cheat on your wife, you manipulate people, you talk behind
their back, you think you're a rising big shot, and you haven't the
brains to be more than a petty paper pusher. Yes, I know you." The
poor prosecutor was stunned and he did not know what to do, and so
he pointed at the defense lawyer and asked "Well, do you know the
defense lawyer?" Mrs. Jones replied, "Why yes, I do. I know Mr.
Bradley almost as well as I know you. I used to baby sit Mr. Bradley.
He too has been a real disappointment to me. He's lazy, he's bigoted,
he has a drinking problem, he can't build any normal relationships, his
practice is one of the shoddiest in the entire state. I know him." The
judge immediately called a bench conference and indicated, "If either
of you ask her about me, there's a jail cell waiting for you."
Control is not a bad thing; it is the key for a trial judge. It is a
necessity in dealing with perceived outsiders, the news media,
because those perceived outsiders can superficially threaten the
control of the trial judge. Trial judge constituencies are the parties,
witnesses, and jury, not the news media. The trial judge's job is to
facilitate fairness, not the sale of newspapers. Media is not an object
of a trial judge's empathy.
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Trial judges, nevertheless, do read the governing decisions. They
know about the decisions in the Nebraska Press Ass 'n,20 Richmond
Newspapers, Inc.,21 and the Press-Enterprise22 cases.
As a
consequence, the trial judge knows that, constitutionally, she must
deal with this non-constituent: the media. She also knows that they
buy ink in barrels. It is likely that this trial judge is going to sit down
and talk with the media before she convenes a high-profile trial.
Should the judge not initiate such a confabulation, the media should.
Hopefully, such a conference will convince the trial judge that not
all reporters speak with forked tongues; they are mere mortals doing
their job, and they just might help educate the community about the
court's obligations and processes. Even reporters might sense that the
judge is merely trying to do her job. The possibility of mutual respect
certainly abounds.
Let me summarize for you how this media conference and whole
pretrial process might proceed. Beyond such logistical matters as
seating and scheduling, the conference between the judge and media
should address the constitutional issues inherent in a high-profile case.
One of the first things the media would be interested in is getting
pictures. There is no precedential decision requiring a trial judge to
allow video coverage or still-life photography. Federal judges are
absolutely forbidden by Federal Criminal Rule 53 from allowing a
camera in the courtroom, whether it is a trial or appellate courtroom.
The federal policy in civil cases also bans cameras. The state courts,
however, are wholly different. Most states allow cameras of some
sort, dependent on the discretion of the district judge.
When I was in charge of handling these types of trials, I would
normally have the media appoint a representative to be a pool
photographer whose obligation was to provide his product to the
media and see that they had their still-life pictures. I imposed
reasonable limitations on photographers; I did not permit any shots of
the jurors. Also, I demanded that they use a camera that eliminated
that loud shutter click because it is very distracting. My general
liberality in allowing still-life cameras was not really popular among
my peers. One judge, who was just about to commence a high-profile
trial, questioned me about why I was allowing a camera in the
20. Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 96 S. Ct. 2791, 49 L. Ed. 2d
683 (1976).
21. Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 100 S. Ct. 2814, 65

L. Ed. 2d 973 (1980).

22. Press-Enterprise Co. v. Superior Court of Cal., 464 U.S. 501, 104 S. Ct. 819,
78 L. Ed. 2d 629 (1984).
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courtroom. Finally, he informed me that he was going to ban the
camera from his courtroom. I reminded him that there would be
sketch artists in the courtroom and there was nothing he could do
about it. The day after the trial started, there was an artist's sketch of
the judge in one of the newspapers, and he looked awful. I remember
leaving him a voicemail message, "Hey Dennis, I saw the Tribune this
morning. I assume you lifted your ban on cameras this afternoon."
There have been many references to the O.J. Simpson trial and its
video coverage. Since the verdict, there are very few trial judges who
look favorably upon video coverage. It certainly has caused the
federal judiciary to support federal Rule 53.
Unlike Professor
Chemerinsky, I have not yet made up my mind whether the live
television broadcast deprived Judge Ito of control or merely
memorialized his lack of control. Regardless, video coverage of trials
suffered a serious blow after the O.J. Simpson trial, and there are no
judicial decisions to constitutionally revive it.
The media is always interested in the judge's practices regarding
access and closure of the courtroom. A trial judge would preface a
response to the question about access to the courtroom with the
statement that the media need not worry about orders prohibiting
publication. Whatever matters are made public remain public. As the
media probes the access sensibilities of the trial judge at the pretrial
conference, they will be curious about access to lawyers, witnesses,
law enforcement, and court personnel. The trial judge's answer is
scripted in the third edition of American Bar Association's Standards
for Criminal Justice, Fair Trial and Free Press. It has not been
changed since 1991.
It is clear from the Sam Sheppard case that a trial judge is allowed
to gag trial participants. But it is likely a judge will do so only after
there has been some indication of a threat to violate the standards
which have been incorporated in the order and a demonstrable threat
to a fair trial. It may well be an appropriate inference that if there is a
need to gag one trial participant, there is a need to gag all. I am
talking about trial participants; I am not talking about gagging the
press.
Finally, this conference between the judge and the media will
address how the judge is going to conduct jury selection. The press is
so infatuated with this concept of voir dire that they want to attend to
learn the identity of the jurors. Trial judges normally make the care,
comfort, and protection of jurors their highest priorities. Parties, the
media, and a lot of witnesses have advocates; the jurors do not. The
jurors' conduct did not cause this trial to come about. The jurors are
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there as a result of their status as citizens. As a consequence, they
may well need protection. The jury-selection process should be as
open and public as any other steps in the process. The only highprofile case, which I am aware of, involving limited jury selection,
was an appeal in the Southern District Court of New York involving
Don King that was justified because the racial views of the jurors
were important. It was important for the judge to allow the lawyers to
scrutinize those racial views because they might impact the outcome
under the theory that jurors have to state their opinion in open court
and might be reluctant to state the truth if they had some racial bias.
This does not necessarily mean there must be access to juror's
names, phone numbers, addresses, or other identifying information
until the jury is discharged. Prospective jurors would be given
individual numbers for reference and the selected panel of jurors
would also be designated by number rather than using their name. In
the event that a questionnaire is used, the trial judge should provide a
blank questionnaire to the media. This is the concept of juror
anonymity. If these adopted procedures work reasonably well, people
play according to the rules and the jury remains anonymous. Then
there is not going to be any reason to try to restrict the jury-selection
process.
The public right or need for juror identification before
discharge is a questionable matter. I do not know why the media is
always interested in the jurors.
The jurors themselves are
admonished; they can speak to no one about this case. If others
approach jurors about the case, jurors are subject to contempt or
charges of obstruction of justice. What is the point of identification of
jurors before discharge?
The media's next question is going to be "What about disclosure
ofjuror information after discharge from the jury?" The release of the
identities of these jurors may seem inconsistent with the avuncular
relationship between the judge and jurors.
But absent some
extraordinary circumstances, the judge will not likely continue to
protect jurors' identity after discharge. Upon discharge, the judge
may formally or informally instruct the jurors that their identities will
no longer be suppressed, that they may be contacted by the media, and
that they are free to talk or decline to talk to the media. There may be
reasons to be more restrictive in cases when the jury is discharged
after a mistrial and a second trial is imminent. For example, in State
v. Neulander,23 a prominent Rabbi was prosecuted for hiring someone
to murder his wife. There was a hung jury, and the trial judge still did
23. State v. Neulander, 173 N.J. 193, 801 A.2d 255 (2002).
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not disclose the identity of the jurors because there was going to be
another trial. The court stated that it is rare not to disclose the identity
of jurors after they are discharged, but it was necessary in this case
because it involved the death penalty.
In conclusion, trial judges are not all the same. Some may have
an anti-media animus, and some may want themselves to be center
stage. Most are just trying to do their job in protecting the process of
a fair and open trial. Meeting with the media should be an open
colloquy, not a restricted dark soliloquy where the judge states her
views. The effort should be to engage in a discourse so the judge
understands the needs and concerns of the media, which will be the
eyes and ears of the community.
William Wagner:
Our next speaker is Professor Randall
Coyne 24 . He served as trial counsel in the Timothy McVeigh case.
He teaches criminal law and procedure, capital punishment,
constitutional law, civil rights, and the legal aspects of terrorism at the
University of Oklahoma. He also has extensively published and has a
number of distinguished awards, and he served as the Vice-Chair of
the American Bar Association's Committee on the Death Penalty.
Welcome, Professor Randall Coyne.
Professor Coyne: I was particularly gratified by John Berry's
acknowledgment at the outset that participation in high-profile
litigation can be seductive. He mentioned the rush of celebrity, the
sweet taste of fame, and the addictive power of publicity. I cannot
imagine a stronger example of publicity addiction, media intoxication,
and celebrity overdose than what I witnessed as trial counsel in the
United States v. McVeigh.25 I would like to address the conflict
between the press's First Amendment interest and Mr. McVeigh's
Sixth Amendment interests and his fair-trial rights. If Professor
Watson's goal was to push the envelope, my goal is to shred that
envelope, at least with respect to the public's perception of the
integrity of Mr. McVeigh's defense.

24. Randall Coyne is the Merrill Professor of Law at the University of
Oklahoma College of Law, where he teaches courses in criminal law, criminal
procedure, capital punishment, constitutional law and terrorism, and civil liberties.
He graduated magna cum laude from Georgetown University Law Center in 1986,
and clerked for Judge Oscar H. Davis of the U.S. Court of Appeals for the Federal
Circuit before joining the Washington, D.C., branch office of Skadden, Arps, Slate,
Meagher & Flom.
25. United States v. McVeigh, 954 F. Supp. 1441 (1997).
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I title my remarks, The Seductive Siren Song of the Media in the
United States v. McVeigh.26 Lots of high-profile cases have preceded
and followed the McVeigh case: Bruno Hauptmann, the convicted
and executed kidnapper of the Lindbergh baby; the Menendez
brothers; O.J. Simpson; Martha Stewart; Ted Kaczynski; Jeffrey
Dahmer, Michael Jackson; Scott Peterson, and we can go on and on.
The delicate balance of objectivity, which is required of all fair trials,
is greatly in danger in high-profile cases when the voracious appetite
of the fourth branch, the media, encounters the insatiable ego
unfortunately possessed by some lawyers.
There are numerous tools to remedy the effects of pretrial
publicity in high-profile criminal cases: changes of venue, juror
questionnaires, voir dire, gag orders, sequestration, continuances, jury
instructions, and admonitions. Many of these were actually imposed
and applied in the trial of Timothy McVeigh, with the exception of
sequestration by agreement of the parties. Also, we did at one point
ask for a continuance, which was denied by Judge Matsch.
Making effective use of the media in the McVeigh case proved to
be a hazardous strategy fraught with error, which culminated in
disaster. A clue to what lay ahead came from an observation made
when Steven Jones was appointed lead counsel for Timothy McVeigh
on May 8, 1995. According to a resident of Enid, Oklahoma, which is
Jones's hometown, "the most dangerous place in America is between
Steven Jones and a television camera."
Judge Murphy mentioned that the media always wants pictures.
In the McVeigh case, the media very early on had pictures, pictures
that were extremely prejudicial. The pictures included Timothy
McVeigh's perpetrator walk, when he was in shackles being escorted
by FBI agents and other law enforcement officials for transfer to the
Tinker Air Force Base. A mob gathered shouting, "Baby killer,
murderer." The crowd booed and hissed and the audio tape and the
videotape were played and replayed showing McVeigh being escorted
to the waiting van. He was denominated by the press as a stone-cold,
steely eyed anarchist based upon that one snip-it-that one short
videoclip.
The defense team undertook a variety of tactics to try to soften
some of the negative publicity. There were extra-legal efforts, efforts
which were entirely legal, and efforts which I believe are arguably
illegal. Our extra-legal efforts included interviews with Barbara
Walters and Diane Sawyer. The defense team interviewed them with
26. Id.
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the notion that one of them might be granted an exclusive interview
with Timothy McVeigh. In addition, McVeigh was exhibited to local
media reporters, much as P.T. Barnum might have exhibited Tom
Thumb. The intent was to somehow soften the image of Mr.
McVeigh.
Judge Matsch granted our motion to change venue out of
Oklahoma, noting first and foremost the differences in media
coverage within Oklahoma and the national media coverage.
Oklahoma's coverage was much more personal, much more victim
centered. It included stories of how the bombing had affected the
lives of the survivors. Judge Matsch also commented that the
majority of Oklahoma opinion polls expressed that, upon finding
McVeigh guilty, the only possible appropriate sentence would be
death. He concluded that there was a great risk that these factors
could have deprived Mr. McVeigh of a fair trial; thus, he granted our
motion for change of venue.
We also used questionnaires to try to elicit from jurors
whether they had been exposed to any prejudicial pretrial publicity,
whether they formulated any opinions, and whether they had been
able to set those opinions aside. Justice Stevens has observed the risk
that, during voir dire, some jurors might underestimate or understate
their recollection of the publicity surrounding the case because they
feel a duty to their community to follow through and find the
defendant guilty. 2 7 For example, one juror for Mr. McVeigh's case
was reported to have said, "I hope I'm not the hold-out juror."
Another juror said, "Well, I don't think that it would be very hard, I
think we all know what the verdict should be." 28 On the other hand,
Mark Twain had a rather jaundiced view of juries. On July 4, 1873,
Mark Twain said, "We have a criminal jury system, which is superior
to any in the world; and its efficiency is only marred by the difficulty
of finding twelve men every day who don't know anything and who
can't read."29
Let me next turn to what I would consider arguably the illegal
efforts to combat negative publicity. While Mr. McVeigh was held in
El Reno, Oklahoma at the Federal Correctional Institution, it was
alleged that a reporter was smuggled in to meet with Mr. McVeigh
27. Patton v. Yount, 467 U.S. 1025, 1044 (1984) (Stevens, J., dissenting).
28. United States v. McVeigh, 153 F.3d 1166 (10th Cir. 1998).
29. Mark Twain, Fourth of July Speech, 1873 available at http://www tearsof
llorona.com/twain.html (last visited Jan. 31, 2005).
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under the guise of a defense-team investigator. The result of that
interview was a cover story in Newsweek.
How did these efforts work? The verdict was really mixed. For
instance, the Associated Press reported "For defense attorney, Steven
Jones, the court of public opinion is almost as important as the
courtrooms of law. Jones's efforts to rehabilitate the image of his
current client, Timothy McVeigh, have been nothing short of brilliant,
some colleagues say." 30 That same story quoted another Denver
lawyer, referring to Mr. Jones as "the ultimate spin doctor; he's a
maestro with the media." 31 On the other hand, on the Tonight Show,
Jay Leno made reference to the efforts of the defense team to
humanize Mr. McVeigh's image. His punch line was that "perfume
on garbage still stinks." The sense, of course, was that Mr. McVeigh
had already been adjudged guilty and that there was not much need
for a trial-proceed straight to execution.
What mattered the most, of course, was the District Judge's
opinion.
Judge Matsch, at least with respect to the pretrial
proceedings, seemed to endorse what the defense team had done. He
wrote in a published opinion, "Defense counsel is understandably
concerned that the pretrial publicity may predispose public opinion to
the guilt of the defendant. Mr. McVeigh's lawyers have been very
sensitive to the possible effects of those pictures and reports that
characterize him as condemnatory." 32 That was the view at pretrial,
but he would take a different view before the trial began and after the
jury was impaneled. At that point, he issued a gag order.
If Timothy McVeigh was the anti-Christ, Judge Matsch could
probably best be described as the anti-Ito. The lessons of the O.J.
Simpson case were not lost by Judge Matsch. He seized control of the
courtroom; he imposed order on the government as well as the
defense teams. He did a commendable job managing the media.
The nature of the media coverage was kind of interesting. We
gathered two members of the defense team in Denver, based upon
kind statements that were made on national television about Mr.
Jones. In one instance, a MSNBC correspondent said something nice
about the defense team. Mr. Jones called her up and offered her a job.
On a different occasion, noted lawyer Racehorse Haynes, said
something favorable about the defense team. Mr. Jones took the
30. McVeigh's Attorney Fights Legal Battles in the Court of Public Opinion,
Associated Press, at http://www.lubbockonline.com.news/042187/mcveighs.htm.
(last visited Feb. 14, 2004).
31. Id.
32. United States v. McVeigh, 931 F. Supp. 756, 758 (D. Colo.1996).
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opportunity to call him up and thanked him for his kind remarks and
asked if he had anyone who might be of use to the defense team. The
reporter recommended a competent, qualified, young lawyer named
Chris Tritico, who subsequently joined the defense team.
Then all hell broke lose: a so-called confession. The Dallas
Morning News reported that they had a defense document, which
indicated that Timothy McVeigh had confessed. This occurred on
February 28, 1997. On March 11, 1997, a second bombshell
exploded: Playboy Magazine contended that it had a separate
defense-team document, allegedly legally obtained.
It is important to notice the chronology of events.33 The jury
summons was sent out on February 14, 1997, informing people that
they were being considered as possible jurors in the McVeigh trial.
Two weeks later, the DallasMorning News story was published. Less
than a week later we met with Judge Matsch in chambers to discuss
our options. On March 4, 1997, Mr. McVeigh instructed us he did not
want a continuance; he wanted the jury selected, and he wanted to go
forward. One week later, the Playboy story was published on the
internet and then in hard copy. We re-thought our strategy and asked
for a dismissal, or in the alternative, a one-year delay so that the story
would dissipate. Judge Matsch denied both motions.
What was the effect of the so-called McVeigh confessions on jury
selection? It is impossible to know. Although four seated jurors
indicated that they had heard or seen headlines about the confessions,
in each case, they indicated that they had been superficially disclosed
and were skeptical of the accuracy of the reports. All seated jurors, as
required by law, affirmed that he or she could remain impartial and
decide the case based only on the evidence presented in court. This
brings to mind the quote of a good friend of mine, judge Don Ed
Payne, who likes to say that "there is more perjury during voir dire
than when narcotics agents testify." This skepticism was shared by
Justice Marshall, in United States v. Burr34 , a case of some historical
significance. Justice Marshall stated that the jurors' assertions that
they could set aside prejudices and be governed exclusively by the
evidence3resented in open court should not be taken at face value in
all cases.
McVeigh's trial was open to more than 2,500 members of the
press with credentials; several hundred were in place every day. The
33. United States v. McVeigh, 153 F.3d 1166 (10th Cir. 1998).
34. United States v. Burr, 25 F. Case 38 (C.D.D. Va. 1807).
35. Id. at 45-50.
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courtroom was frequently packed to capacity. At that point, Judge
Matsch placed a gag order on all trial participants. There was a
photograph of Steven Jones with his handkerchief in his mouth,
indicating that he was abiding by the order. In addition, the
atmosphere was saturated with media. For example, I saw Barry
Scheck, attorney for O.J. Simpson, handing out business cards to the
media and asking if the media would like to interview him. On
another occasion, I went to Mr. Jones's suite and knocked on the door.
It was answered by a cameraman filming a documentary to be shown
post trial.
I would also like to confess to taking advantage of the media.
Sixty Minutes wanted to interview Mr. McVeigh, and all they wanted
me to do was ask Mr. McVeigh if he would give them an interview. I
told them what his answer would be, but they wanted me to ask
anyway. We made a deal; if they would pay for transportation so that
Jennifer McVeigh and I could visit him, we would ask him if he
would give the interview. They agreed, and so I asked the question.
When I presented the request to Mr. McVeigh, he denied it in a matter
of seconds.
After trial, it became clear that Mr. Jones's earlier promise to Mr.
McVeigh, in the wake of the Dallas Morning News and Playboy
fiascos, that he would resign from the case was not going to happen.
Indeed, after the Dallas Morning News incident, Timothy McVeigh
sought to contact other members of the defense team. He called the
office repeatedly, and every time the secretaries answered the phone
they were instructed to transfer Mr. McVeigh to Mr. Jones. Mr.
McVeigh did not want to talk to Mr. Jones; Mr. McVeigh wanted
advice about Mr. Jones. He was frustrated, picked up the phone,
called the courthouse, and asked to speak to Judge Matsch. Judge
Matsch knows that he is not allowed to have exparte communications
with the parties. Court staff told Mr. McVeigh, "You should talk to
your lawyer, Mr. Jones." He replied, "That's the problem, I don't
want to talk to my lawyer, I want to talk about my lawyer." When
Steven Jones would not honor his promise to withdraw, Mr. McVeigh
called up a reporter for the Buffalo News, and revealed that Mr. Jones
had made a promise that he was about to break. Timothy McVeigh
was less troubled by his death sentence than he was by the prospect of
spending the rest of his life represented by Steven Jones.
After Mr. McVeigh vented his anger in the Buffalo News, Mr.
Jones filed a pleading with the Tenth Circuit Court of Appeals
announcing his readiness, willingness, and eagerness to accept the
appointment of Mr. McVeigh's appellate counsel, assuring the Tenth

HeinOnline -- 21 T. M. Cooley L. Rev. 376 2004

2004]

JUSTICE IN THE SPOTLIGHT

377

Circuit that he bore Mr. McVeigh no ill feeling and he would
discharge his job just as dutifully as he had as trial counsel. Mr.
McVeigh then filed a document under seal, a document which
reportedly had attached to it a copy of a Doubleday book contract
signed by Steven Jones, promising him $300,000 when he signed the
contract and another $300,000 when he provided the manuscript.
Ultimately, the Tenth Circuit relieved Mr. Jones of his responsibilities
as Mr. McVeigh's appellate counsel. Mr. McVeigh was thereafter
represented by two lawyers of his choosing. He asked that three
lawyers represent him on the direct appeal and the court appointed
two of those three.
As you know, Mr. McVeigh was executed.
Media interest remained high in this case. Four thousand reporters
covered his execution. Forty reporters cover the Supreme Court-that
is a major feat.36
Where would media coverage be without the obligatory and
somewhat banal reporting of a condemned inmate's last meal?
Timothy McVeigh selected two pints of mint chocolate-chip ice
cream, 3 just in case you were curious; people like to know what
people like to eat just before they are executed.
William Wagner: Our final speaker of the day is Spencer Eig38 .
Before becoming the well-known lawyer that he is, Mr. Eig worked as
a congressional aide for the Attorney General of the United States.
He served in the presidential-transition team of 1988 and 1989. His
firm specializes in civil rights, criminal defense, personal injury,
immigration, and real estate law. Most of you know him as the
lawyer who served as counsel for Elian Gonzalez. I have known him
for twenty years; he is man of absolute integrity and I am proud to call
him my friend, Spencer Eig.
Spencer Eig: Elian Gonzalez was a young, Cuban refugee, whose
mother attempted to flee to America in route their raft was lost at sea.
Elian was recovered in the sea on Thanksgiving Day, 1999. The case
36. Darrelll
West,
Covering
Courts,
available
at
http://www.insidepolitics.org/PSI I1/courts.html (last visited Feb. 14, 2005).
37. McVeigh execution: A 'Completion of Justice,' (June 11, 2001), at
http://archives.cnn.com/2001/LAW/06/11/mcveigh.02/index.html.(Iast visited Feb.
14, 2004).
38. Spencer Eig has been nominated by the Judicial Nominating Commission
for a Circuit Judge vacancy in the Eleventh Judicial Circuit. Since 1999, Mr. Eig
has headed a law firm, doing criminal and civil trial work. Before starting his law
firm, Mr. Eig served for many years as an attorney for the U.S. Department of
Justice. Also, he served as a trial attorney for the Immigration and Naturalization
Service. Previously, he served as a Special Assistant for the U.S. Attorney office in
Miami and Washington, D.C.
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began as a simple administrative immigration matter, and it became a
family-court matter. There was testimony; there was legislation
introduced in the Senate and the House; the President of the United
States and the Attorney General of the United States became
involved; and the case was filed in Federal Court.
Anyone of you could end up in a high-profile case, at any time. I
was in private practice only a few months before I was asked to
represent the Miami relatives of Elian Gonzalez and Elian himself.
Prior to representing these individuals, I worked in the Justice
Department for ten years. Professor Wagner and I started in the U.S.
Attorney's Office in Washington, D.C., many years ago. I was a new
private practitioner, had just left the Justice Department, and was
waiting for clients to come through the door. One of the first clients
that came though the door was this case.
Speaking to the press has been discussed from various angles
today, both theoretically and constitutionally, critically by Professor
My point is that
Coyne, and logically by Professor Watson.
your
clients
and
fulfilling your
sometimes in representing
responsibilities as a lawyer, it will be critical for you as practitioners
to engage in this kind of activity, speak to the press, and to engage in
debate with the public. Not only will you be required to do it, but you
will be required to do it well. It will be part of your responsibilities
just like doing an appellate argument, just like doing a trial argument,
and just like drafting a contract. I do not think any law school in
America instructs young lawyers about how to do this, but it is
something that you will necessarily have to do.
Much of the discussion today was framed around a certain type of
case, the criminal case, and even more so, death penalty cases. There
is a tremendous formality and constitutional impact in those cases that
will not be present in the vast majority of your cases, even your cases
in which there is media attention. The case that I was involved with
had a tremendous amount of media attention, but it was not a criminal
case. It was a case that, on a very large scale, was typical of other
cases that I have had, which attracts media attention. It was a public
controversy in which there was a wide variety of different things
going on. What does the private practitioner have to know? He has
to know how to deal with various pressures that will be placed upon
the client. If one is in a big law firm or in the government, then one
might have a lot of resources to draw on. But if one is a sole
practitioner or in a very small firm like me, or like the majority of
practitioners in America, then one has to do these things largely on
one's own.
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Audience Question: Mr. Coyne, what are your thoughts on the
First Amendment and television executions?
Professor Coyne: There is a wonderful essay by Camus where
he discusses that people who support the death penalty in principle
would spit out their morning coffee if they really knew what it was
like in practice. Mr. McVeigh had no objection to being executed.
He would have preferred that his execution be broadcast to the
general public as opposed to just the victims to whom it was
broadcast. There are really different points of view. One death
penalty abolitionist has said, "Publicize the thing, and people will turn
away from it." On the other hand, there is the point of view that
people walk away from an execution feeling that it was an easy death.
Someone recommended placing Mr. McVeigh in a building and
blowing it up so that he may suffer the same fate as his victims. As
someone who has attended an execution- watched the deliberate,
calculated, premeditated and entirely legal taking of another human
life-reducing a perfectly healthy human being to a dead human
being in a matter of moments appears to my sensibilities to be surreal.
I think the execution I attended was dramatic for the people who knew
the person being executed. The wife of a condemned man, whose
hand I was holding, certainly was affected by it. But I am not sure the
media in the back row were as affected. It is a very personal thing
and I do not have an opinion one way or another. I do not know how
it would affect the deliberations. Generally, I favor the government. I
abhor secret court hearings, and I hate that there are appellate
decisions that have been kept a secret. If I am going to be true to
myself, I would say, let the public attend the execution.
Audience Question: Mr. Eig, in the Elian Gonzalez case, did you
feel that the media helped you or hurt you?
Mr. Eig: Ultimately, the media fairly portrayed what was going
on in the case. It was not a case in which everyone's feelings would
or should ride on one side or another. There were tough issues
involved on both sides. The Cuban-American community of Miami
conducted itself in a very responsible way by demonstrating and
petitioning the government for redress of grievances. The fact that
people marched in the street peacefully, with very few arrests and
very few improper acts, was a great credit to the political
determination of the Cuban-American community. These activities
were broadcast to the American people, many of whom came to side
with the Cuban community. This would not have been possible
without extensive media coverage.
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William Wagner: In closing, I want to thank everyone who made
this symposium possible. An event like this does not happen without
an incredible amount of effort from an awful lot of people. To our
distinguished scholars, trial lawyers, and federal judges, I, on behalf
of Thomas M. Cooley Law Review and the Center for Ethics and
Responsibility, thank you. Finally, a special thank you goes to this
year's symposium Editor at the Thomas M. Cooley Law Review,
Kristine Dax.
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