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The Internal Affairs Doctrine:
The Proper Law of a Corporation

By Norwood P. Beveridge, Jr.*

In a much-discussed decision striking down an Illinois takeover statute as
unconstitutional, the United States Supreme Court rejected an argument by the
Illinois Secretary of State that the statute was justified by the state's interest in
regulating the internal affairs of corporations incorporated under its laws.
Noting that the statute by its terms also applied to corporations not incorporated
in Illinois and having their principal places of business in other states, the Court
stated:

The internal affairs doctrine is a conflict of laws principle which recognizes
that only one State should have the authority to regulate a corporation's
internal affairs-matters peculiar to the relationships among or between
the corporation and its current officers, directors, and shareholders-
because otherwise a corporation could be faced with conflicting demands.
... Illinois has no interest in regulating the internal affairs of foreign
corporations.'

The Court also stated that the proposed justification was not convincing even
for Illinois corporations:

*Mr. Beveridge, a member of the New York bar, is an associate professor at Western State
University College of Law. He is a former member of the Committee on Corporate Law
Departments of the ABA Section of Business Law. The author gratefully acknowledges the research
assistance of Judy Houser.

Editor's note: Eugene Flanagan of the New York bar and Allen C. Goolsby of the Virginia bar
served as reviewers for this article.

1. Edgar v. MITE Corp., 457 U.S. 624, 645-46 (1982). The Court concluded that the statute
imposed a substantial burden on interstate commerce in the purchase and sale of securities which
outweighed its putative local benefits and was accordingly invalid under the commerce clause of the
U.S. Constitution. Id. at 646. Since the target company in the case, Chicago Rivet & Machine Co.,
was a publicly held Illinois corporation, the above-quoted language is dictum. It is fair to say that
the case is confusing. See Regan, The Supreme Court and State Protectionism: Making Sense of the
Dormant Commerce Clause, 84 Mich. L. Rev. 1091, 1278-83 (1986).
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Tender offers contemplate transfers of stock by stockholders to a third
party and do not themselves implicate the internal affairs of the target
company.

2

This latter reasoning caused one scholar to sound the alarm, saying "No case or
commentator seems to notice the rather startling potential for commerce clause
claims in corporate law after MITE."' He suggested that several other state-
created internal affairs rules (such as supermajority voting requirements) might
have become suspect as interfering with interstate tender offers.

The Supreme Court should have put that question to rest in its next decision
when it upheld the Indiana Control Share Acquisitions Act against preemption
and commerce clause challenges.4 There, the Court in its preemption decision
found no evidence that Congress in enacting the Williams Act intended to
preempt all state laws, such as staggered terms for corporate directors, that
could delay a tender offer.5 With respect to the commerce clause, the Court once
again turned to the internal affairs doctrine, this time to justify Indiana's
regulation of the voting rights of shares in Indiana corporations:

So long as each State regulates voting rights only in the corporations it has
created, each corporation will be subject to the law of only one State ...
This beneficial free market system [for trading in corporate securities]
depends at its core upon the fact that a corporation-except in the rarest
situations-is organized under, and governed by, the law of a single
jurisdiction, traditionally the corporate law of the State of its incorpora-
tion.'

The district court had pointed out that the Indiana statute might have been
intended to regulate tender offers for foreign corporations, but the Supreme
Court disagreed.' In any event, because the target corporation, CTS Corpora-
tion, was an Indiana corporation, the Court was not required to reach the
question of whether a control shares statute could be applied to a foreign
corporation with local contacts.

Some state takeover statutes unambiguously apply to foreign corporations
with local shareholders, employees, and business.' Thus, the immediate ques-

2. 457 U.S. at 645 (citing Great W. United Corp. v. Kidwell, 577 F.2d 1256, 1280 n.53 (5th
Cir. 1978), rev'd on other grounds sub nom. Leroy v. Great W. United Corp., 443 U.S. 173 (1979),
and Restatement (Second) of Conflict of Laws § 302 comment e (1971)).

3. Levmore, Interstate Exploitation and Judicial Intervention, 69 Va. L. Rev. 563, 624 (1983).
See also Buxbaum, Federalism and Company Law, 82 Mich. L. Rev. 1163, 1165 (1984).

4. CTS Corp. v. Dynamics Corp. of Am., 107 S. Ct. 1637 (1987).
5. 107 S. Ct. at 1647-48. The Williams Act is found at 15 U.S.C. §§ 78m(d)-(e), 78n(d)-(f)

(1982 & Supp. IV 1986).
6. 107 S. Ct. at 1649-50.
7. See Dynamics Corp. of Am. v. CTS Corp., 637 F. Supp. 389, 402-03 (N.D. Ill.), affd, 794

F.2d 250 (7th Cir, 1986), rev'd, 107 S. Ct. 1637 (1987).
8. Ariz. Rev. Stat. Ann. § 10-1201(13) (West Supp. 1987); Fla. Stat. Ann. § 607.110 (West

Supp. 1988); Kan. Stat. Ann. § 17-1276 (1981); Mass. Gen. Laws Ann. ch. 11OE, § l(e) (West
Supp. 1988); N.C. Gen Stat. §§ 55-75(3a), 55-90(5) (Supp. 1987); 1988 Ohio Legis. Bull. 2, at 42

HeinOnline -- 44 Bus. Law.  693 1988-19892



The Internal Affairs Doctrine 695

tion is whether these statutes can be justified under the Supreme Court's
internal affairs commerce clause analysis. Using the internal affairs commerce
clause analysis, a U.S. district court has already struck down the application of
the Oklahoma Control Shares Act to a foreign corporation.' That court held
that the provision of the statute allowing the foreign corporation to "opt out" of
the statute represented a further prohibited regulation of the internal affairs of a
foreign corporation.' 0 In another case, while holding that a tender offeror for a
domestic Massachusetts corporation could not raise the issue, the U.S. Court of
Appeals for the First Circuit has indicated that applying the Massachusetts
statute to foreign corporations "would not likely survive Commerce Clause
analysis under CTS."

The broader question of the validity under this kind of commerce clause
analysis of any kind of regulation of the internal affairs of a foreign corporation
has also been raised. Professor Buxbaum has concluded on this issue that "this

(to be codified at Ohio Rev. Code Ann. § 1710.01(B)(2)); Wash. Rev. Code Ann. § 23A.50.020(13)
(West Supp. 1988). Recent commentaries have found these statutes constitutionally suspect. See
Note, The Constitutionality of Second Generation State Takeover Statutes-A New Life for State
Regulation, 40 U. Fla. L. Rev. 209, 232 (1988); Comment, State Antitakeover Legislation:
Unconstitutional Economic Folly, 20 Ariz. State L.J. 475, 503 (1988); Prentice, The Role of States
in Tender Offers: An Analysis of CTS, 1988 Colum. Bus. L. Rev. 1, 64; Note, The Constitutionality
of the North Carolina Control Share Acquisition Act, 66 N.C. L. Rev. 1123 (1988); Comment, CTS:
Returning Limited Regulation of Tender Offers to the State, 19 Tex. Tech. L. Rev. 1453, 1480
(1988). For other surveys of recent developments in takeover regulation, see Veasey, Finkelstein &
Shaughnessy, The Delaware Takeover Law: Some Issues, Strategies and Comparisons, 43 Bus. Law.
865 (1988); Symposium on State Corporation Anti-Takeover Legislation, 8 N. I1l. U.L. Rev. 197
(1988); Comment, Third-Generation Anti-Takeover Statutes in Oregon and Indiana After Dynam-
ics: Target Corporations Control the Ship and Raiders Are Foiled, 24 Willamette L. Rev. 73 (1988);
Pinto, The Constitution and the Market for Corporate Control: State Takeover Statutes After CTS
Corp., 29 Wm. & Mary L. Rev. 699 (1988); Booth, The Promise of State Takeover Statutes, 86
Mich. L. Rev. 1635 (1988); The Risks and Rewards of Regulating Corporate Takeovers, 1988 Wis.
L. Rev. 353; Note, Second Generation State Takeover Statutes and Shareholder Wealth: An
Empirical Study, 97 Yale L.J. 1193 (1988); Pozen, The New Round of State Tender Offer Statutes,
53 Brooklyn L. Rev. 89 (1987).

9. TLX Acquisition Corp. v. Telex Corp., 679 F. Supp. 1022, 1031 (W.D. Okla. 1987). The
Ohio statute was found unconstitutional in Campeau Corp. v. Federated Dep't Stores, 679 F. Supp.
735 (S.D. Ohio 1988). The Kansas Attorney General has opined that the Kansas statute is
unconstitutional. State Developments, 19 Sec. Reg. & L. Rep. (BNA) No. 33, at 1271 (Aug. 14,
1987).

10. TLX Acquisition Corp., 679 F. Supp. at 1033.
11. Hyde Park Partners v. Connolly, 839 F.2d. 837, 844 (1st Cir. 1988). Cf. Nomad Acquisition

Corp. v. Damon Corp., [Current) Fed. Sec. L. Rep. (CCH) 94,098 (D. Mass. Oct. 21, 1988) (no
injunction against application of Massachusetts statute to foreign corporation since issue not ripe for
decision). An Arizona court has applied the MITEICTS reasoning to strike down as unconstitu-
tional the application of Arizona's blue sky laws to the sale of stock by a Delaware corporation
based in Arizona where all purchasers were nonresidents of Arizona. See Arizona Corp. Comm'n v.
Media Prods., 20 Sec. Reg. & L. Rep. (BNA) No. 25, at 1000 (Ariz. Ct. App. 1988). The holding
in Media Prods. permits local-based stock frauds directed at nonresidents to escape regulation by the
host state in a way that is not tolerated at the federal level under the Securities Exchange Act of
1934 in the case of U.S.-based stock frauds directed at non-U.S. residents in foreign countries. See
discussion in Zoelsch v. Arthur Andersen & Co., 824 F.2d 27 (D.C. Cir. 1987).
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approach, the constitutional 'Delawarization' of state corporation law, is not
what CTS intends or effects."'"

This article intends to demonstrate that the so-called "internal affairs doc-
trine" has three distinct aspects, only one of which involves the choice of
governing law in the generally accepted sense and none of which should prevent
the continued regulation of the internal affairs of foreign corporations in the
many accepted ways host states have done so in this century. The three aspects
of the internal affairs doctrine are: (i) forum selection; (ii) choice of governing
law; and (iii) forum "outreach" statutes.

INTERNAL AFFAIRS AS A FORUM SELECTION
DOCTRINE

The traditional analysis of the internal affairs doctrine holds that it began

with concepts of lack of jurisdiction and practical limitations on enforcing equity
decrees out of state."3 The early New York cases are typical. 4 There was no
general agreement on the definition of "internal affairs," and Justice Cardozo
opined in 1915 that to undertake an enumeration of when jurisdiction would
and would not be entertained "would be a difficult and hazardous venture."' 5

An early definition put forward by the Court of Appeals of Maryland was too
general to be of much help.'

In Rogers v. Guaranty Trust Co., 7 the United States Supreme Court estab-
lished the general rule that state and federal courts would leave to the courts of

12. Buxbaum, The Threatened Constitutionalization of the Internal Affairs Doctrine in Corpo-
ration Law, 75 Calif. L. Rev. 29, 35 (1987). See also Rasmussen & Fuller, Florida Takeover Law:
Control-Share Acquisition, 16 Fla. St. U.L. Rev. 103, 133-40 (1988).

13. For a thorough review of the cases, see Annotation, Jurisdiction of Action or Proceeding
Involving Internal Affairs of Foreign Corporation, 18 A.L.R. 1383 (1922), and supplements 89
A.L.R. 736 (1934) and 155 A.L.R. 1231 (1945); Reese, Full Faith 6 Credit to Foreign Equity
Decrees, 42 Iowa L. Rev. 183 (1957).

14. Howell v. Chicago & N.W. Ry. Co., 51 Barb. 378, 383 (N.Y. App. Div. 1868) ("no
visitorial power over" foreign corporations); Buford v. New York Iron Mine, 55 N.Y. 516 (Super.
Ct. 1888) (suit to require declaration of dividends by foreign corporation dismissed); Cuppy v.
Ward, 187 A.D. 625, 627, 176 N.Y.S. 233, 235 (App. Div.), affd, 227 N.Y. 603, 125 N.E. 915
(1919) (notion of appointing receiver for Pennsylvania corporation "too absurd to require discus-
sion").

15. Travis v. Knox Terpezone Co., 215 N.Y. 259, 264, 109 N.E. 250, 251 (1915) (accepting suit
to compel transfer of shares of stock of foreign corporation).

16. That, where the act complained of affects the complainant solely in his capacity as a member
of the corporation, whether it be as stockholder, director, president, or other officer, and is the
act of the corporation, whether acting in stockholders' meeting, or through its agents, the board
of directors, then such action is the management of the internal affairs of the corporation, and,
in case of a foreign corporation, our courts will not take jurisdiction.

North State Copper & Gold Mining Co. v. Field, 64 Md. 151, 154, 20 A. 1039, 1040 (1885).
17. 288 U.S. 123, 130 (1933) (suit to cancel issuance of stock dismissed). The general rule in

Rogers soon found an exception in Harr v. Pioneer Mechanical Corp., 65 F.2d 332, 334 (2d Cir.),
cert. denied, 290 U.S. 673 (1933), on the basis of the totality of New York contacts with the
Delaware corporation.
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The Internal Affairs Doctrine 697

the state of domicile suits concerning the internal affairs of a corporation.
However, this general rule was soon abandoned.'"

The general rule made no sense as applied to a corporation organized in a
foreign state but having all of its shareholders, directors, officers, assets, and
business in the forum state. A Note in the Harvard Law Review in 1931
concluded: "The vague principle that courts will not interfere with the internal
affairs of a corporation whose foreignness is at best a metaphysical concept,
must fall before the practical necessities of the modern business world."'"

While the courts continued to wrestle with difficult distinctions in the early
decades of this century, 0 by the 1950s it had become reasonably clear that the
exercise of jurisdiction vel non in the internal affairs cases had become a branch

18. Williams v. Green Bay & W. Ry. Co., 326 U.S. 549 (1946) (improper to dismiss suit for
declaration of rights of debenture holders). Cf. Koster v. Lumbermens Mut. Co., 330 U.S. 518
(1947) (proper to dismiss stockholder's derivative action on consideration of forum non conveniens).

19. Note, Jurisdiction to Liquidate the Affairs of a Foreign Corporation on a Stockholder's Bill,
44 Harv. L. Rev. 437, 439 (1931); Scholl v. Allen, 237 Ky. 716, 36 S.W.2d 353, 358 (1931). See
also Annotation, Dissolving or Winding Up Affairs of Corporation Domiciled in Another State, 19
A.L.R.3d 1279 (1968); Horton v. Hydra Sys. Int'l, 16 Conn. App. 420, 547 A.2d 926 (1988) (court
has jurisdiction to appoint receiver for foreign corporation).

The problem of the "tramp" or "pseudo-foreign" corporation is a recurring one in the internal
affairs field. The courts have not shown the usual deference to the state of incorporation here. The
Restatement of Conflict of Laws § 197 (1934) provided:

Principal Business Carried on in State. Subject to the considerations stated in the Scope Note to
this Topic, if the business of a foreign corporation is carried on entirely or principally in the
state of suit, and if the directors of the corporation or a majority of them reside in the state or if
they are accustomed to hold their meetings in the state, a court will entertain a shareholder's
suit concerning management. The court will apply the law of the state of incorporation to
determine how the business of the corporation shall be managed.

See Sharp v. Big Jim Mines, 39 Cal. App. 2d 435, 103 P.2d 430 (1940) (court will accept
jurisdiction over the internal affairs of corporations which are only technically foreign); Stapler v. El
Dora Oil Co., 27 Cal. App. 516, 150 P. 643 (1915); Hungerford & Terry, Inc. v. Geschwindt, 24
N.J. Super. 385, 94 A.2d 540 (Super. Ct. Ch. Div.), aff'd, 27 N.J. Super. 515, 99 A.2d 666 (Super.
Ct. App. Div. 1953); Latty, Pseudo-Foreign Corporations, 65 Yale L.J. 137 (1955).

20. The Restatement of Conflict of Laws §§ 192-207, Topic 5 scope note (1934), states
succinctly: "The result in any particular case, therefore, cannot be predicated with precision."
Consider the following decisions of the New York Court of Appeals: Sauerbrunn v. Hartford Life
Ins. Co., 220 N.Y. 363, 115 N.E. 1001 (1917) (dismissing suit to restrain assessments by foreign
corporation); Powell v. United Ass'n of Plumbers & Steamfitters, 240 N.Y. 616, 148 N.E. 728
(1925) (accepting suit on an emergency basis); Cohn v. Mishkoff-Costlow Co., 256 N.Y. 102, 175
N.E. 529 (1931) (dismissing suit to declare redemption and dividend rights); Sternfeld v. Toxaway
Tanning Co., 290 N.Y. 294, 49 N.E.2d 145 (1943) (dismissing suit to cancel stock issue);
Langfelder v. Universal Laboratories, 293 N.Y. 200, 56 N.E.2d 550 (1944) (dismissing suit
concerning propriety of merger); Nothiger v. Corroon & Reynolds Corp., 293 N.Y. 682, 56 N.E.2d
296 (1944) (dismissing suit concerning stockholders' redemption rights); Goldstein v. Lightner, 292
N.Y. 670, 56 N.E.2d 98 (1944) (dismissing claim to dividends but retaining claim of breach of
directors' fiduciary duties); Tarlow v. Archbell, 296 N.Y. 757, 70 N.E.2d 556 (1946) (accepting
claim for breach of directors' fiduciary duties); Long Park, Inc. v. Trenton-New Brunswick
Theatres Co., 297 N.Y. 174, 77 N.E.2d 633 (1948) (Fuld, J., dissenting) (accepting suit to declare
invalidity of management contract); Royal China, Inc. v. Regal China Corp., 304 N.Y. 309, 107
N.E.2d 461 (1952) (accepting foreign corporation's suit to enforce by-law against stockholder).
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of the law of forum non conveniens.2 1 As to this point, the Restatement (Second)
of Conflict of Laws provides as follows:

Internal Affairs of Foreign Corporation. A court will exercise jurisdiction
over an action involving the internal affairs of a foreign corporation unless
it is an inappropriate or an inconvenient forum for the trial of the action."

Internal affairs are further described as "the relations inter se of the corpora-
tion, its shareholders, directors, officers or agents."

The more recent New York cases, which are illustrative, all apply the forum
non conveniens test to determine whether jurisdiction will be retained;" how-
ever, retaining jurisdiction does not mean that New York substantive law will
be applied. Internal affairs as a choice of governing law doctrine still posits as
the general rule that the state of incorporation will generally govern questions of
internal affairs. 4 We will next examine this rule and its exceptions.

INTERNAL AFFAIRS AS A CHOICE OF GOVERNING
LAW DOCTRINE

The general choice of law rule with respect to the internal affairs of a
corporation is set out in the Restatement (Second) of Conflict of Laws:

Sec. 302. Other Issues with Respect to Powers and Liabilities of a Corpo-
ration.

21. See Comment, Forum Non Conveniens as a Substitute for the Internal Affairs Rule, 58
Colum. L. Rev. 234 (1958). North Carolina codified this result in a 1955 statute, N.C. Gen. Stat.
§ 55-133 (1982). See Belk v. Belk's Dep't Store, 250 N.C. 99, 108 S.E.2d 131 (1959) (taking
jurisdiction under statute in suit to compel dividend declaration by foreign corporation); Annotation,
Jurisdiction of Action Involving Dividends of Foreign Corporation, 72 A.L.R.2d 1211 (1960). See
also Restatement (Second) of Conflict of Laws § 84 comment d (1971).

22. Restatement (Second) of Conflict of Laws § 313 (1971).
23. Bader & Bader v. Ford, 66 A.D.2d 642, 414 N.Y.S.2d 132 (App. Div.), appeal dismissed,

48 N.Y.2d 649, 396 N.E.2d 481 (1979) (dismissing stockholders' derivative action on behalf of
Michigan corporation); Rocha Toussier y Asociados, S.C. v. Rivero, 91 A.D.2d 137, 457 N.Y.S.2d
798 (App. Div. 1983) (retaining jurisdiction over stockholders' derivative suit on behalf of Mexican
corporation); Broida v. Bancroft, 103 A.D.2d 88, 478 N.Y.S.2d 333 (App. Div. 1984) (retaining
jurisdiction over stockholders' derivative suit on behalf of Delaware corporation); Hart v. General
Motors Corp., 129 A.D.2d 179, 517 N.Y.S.2d 490 (App. Div.), leave to appeal denied, 70 N.Y.2d
608, 521 N.Y.S.2d 225 (1987) (dismissing stockholders' derivative suit challenging the "hushmail"
buyout of H. Ross Perot). See also Grobow v. Perot, 539 A.2d 180 (Del. 1988) (parallel suit in
Delaware courts); In re General Motors Class E Stock Buyout Sec. Litig., [Current] Fed. Sec. L.
Rep. (CCH) 94,014 (D. Del. Sept. 7, 1988) (an assault under both federal and state law).

24. "One of the abiding principles of the law of corporations is that the issue of corporate
governance, including the threshold demand issue, is governed by the law of the state in which the
corporation is chartered, in this case, Delaware." Hart, 129 A.D.2d at 182, 517 N.Y.S.2d at 492.
The Hart court is not correct in saying that this principle defers to "the decision by shareholders to
incorporate under the law of one jurisdiction." Id. at 185, 517 N.Y.S.2d at 493. Surely this decision
in a public corporation is made by the promoters-incorporators or incumbent management, although
in the case of reincorporation or merger it may require shareholder approval.
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The Internal Affairs Doctrine 699

(1) Issues involving the rights and liabilities of a corporation, other than

those dealt with in Sec. 301 [relations with third parties], are determined
by the local law of the state which, with respect to the particular issue, has
the most significant relationship to the occurrence and the parties under the

principles stated in Sec. 6.25
(2) The local law of the state of incorporation will be applied to determine
such issues, except in the unusual case where, with respect to the particular
issue, some other state has a more significant relationship to the occurrence
and the parties, in which event the local law of the other state will be
applied.

Few cases have applied nonstatutory forum law over the law of the state of

incorporation despite this invitation by the Restatement to do so in an unusual
case. 6 However, the New Jersey Supreme Court did so in Francis v. United
Jersey Bank,2" where it applied New Jersey law rather than New York law to
determine the liability of the director of a New York corporation for breach of
the duty of care. The significance of the case is diminished since no difference
was shown between New York and New Jersey law on the subject; in fact, the
trial court found that they were the same.2"

A U.S. district court in New Jersey has followed the Francis case in deciding
that the question of the liability of officers of a Utah corporation for insider
trading in the stock of their corporation would be decided under New Jersey,

not Utah, law in a stockholders' derivative suit.29

The State of New York might have been thought a likely jurisdiction for
adoption of a "significant contacts" approach to choice of law questions in a

25. Restatement (Second) of Conflict of Laws § 6 (1971) says two things: (i) Apply any local
statute that is applicable, subject to constitutional constraints; and (ii) apply a list of seven
enumerated factors to determine governing law where there is no local statute.

26. See Kozyris, Corporate Wars and Choice of Law, 1985 Duke L.J. 1, 16-18. One famous case
which antedated the Restatement (Second) of Conflict of Laws chose the law of the forum
(Louisiana) over the law of the state of incorporation (Delaware) on the issue of the liability of a
corporation for buying back stock from a minority shareholder without disclosing material informa-
tion. See Mansfield Hardwood Lumber Co. v. Johnson, 268 F.2d 317 (5th Cir.), cert. denied, 361
U.S. 885 (1959). See also Note, Pseudo-Foreign Corporations and the "Internal Affairs" Rule, 1960
Duke L.J. 477; Note, Conflict of Laws-Duty of Director of Foreign Corporation to Shareholder
Held Governed by Law of Forum When Corporate Activity Centers in Forum, 108 U. Pa. L. Rev.
742 (1960).

27. 87 N.J. 15, 27-28, 432 A.2d 814, 820 (1981), afflg 162 N.J. Super. 355, 392 A.2d 1233
(Super. Ct. Law Div. 1978). The Commissioners' Comment to N.J. Stat. Ann. § 14A:13-2 (West
1969) had expressly left the door open for the New Jersey courts to adopt this choice of law
approach. The Supreme Court of Ohio has also adopted the significant contacts approach in
applying Ohio law to the validity of a shareholder voting agreement in a Delaware corporation. See
Gries Sports Enters. v. Modell, 15 Ohio St. 3d 284, 473 N.E.2d 807 (1984), cert. denied, 473 U.S.
906 (1985). See also Jefferson Indus. Bank v. First Golden Bancorporation, 762 P.2d 768 (Colo. Ct.
App. 1988) (Colorado shareholder inspection statute applied to foreign corporation on conflicts
grounds).

28. 162 N.J. Super. at 374, 392 A.2d at 1242.
29. In re ORFA See. Litig., 654 F. Supp. 1449, 1455 (D.N.J. 1987).
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corporate setting, as it had been an early convert to the new approach in
contract and tort settings.30 In fact, in a suit involving a Massachusetts business
trust, the New York Court of Appeals announced that it was prepared to follow
such an approach in an appropriate case,31 which has so far not presented
itself.32 Moreover, in deciding the validity under Delaware law of a close
corporation election which had not been perfected by filing as required by the
Delaware statute, the New York Court of Appeals noted that the "sterilization"
of the board of directors of a Delaware corporation by shareholder agreement
did not offend the public policy of New York, which also allowed this result in
close corporations.33

A recent case came close to deciding that New York was ready to adopt the
significant contacts approach in a corporate setting."4 In that case, Norlin
Corporation, a Panama corporation with its principal place of business in New
York, had issued a large block of Norlin stock to Andean Enterprises, Inc., also
a Panama corporation and a wholly-owned subsidiary of Norlin. The object
presumably was to create a block of stock which could be voted by Norlin
directors to perpetuate their control of the corporation. Under section 612(b) of
the New York Business Corporation Law, shares of a corporation held by its
majority-owned subsidiary are not deemed outstanding and are not entitled to
vote. Panama had an identical law, but it only applied to "registered" and
publicly traded corporations, and the evidence showed that Norlin was neither.
Strangely, the New York Court of Appeals decided that, because the Panama
statute was inapplicable, Panama had no interest in applying its law to the issue
and that thus a false conflict was presented, leaving New York as an interested
state free to apply its own law.3" Yet, the correct analysis was that since the
voting was not prohibited under Panama law, it was permitted, and a true
conflict of laws was presented calling for a resolution.

30. See, e.g., Babcock v. Jackson, 12 N.Y.2d 473, 240 N.Y.S.2d 743 (1963); Dym v. Gordon, 16
N.Y.2d 120, 262 N.Y.S.2d 463 (1965); Long v. Pan Am. World Airways, 16 N.Y.2d 337, 266
N.Y.S.2d 513 (1965); Auten v. Auten, 308 N.Y. 155, 124 N.E.2d 99 (1954).

31. Greenspun v. Lindley, 36 N.Y.2d 473, 478-79, 369 N.Y.S.2d 123, 126 (1975).
32. See, e.g., Skolnik v. Rose, 55 N.Y.2d 964, 449 N.Y.S.2d 182 (1982) (New York contacts

insufficient to justify application of New York law); Rottenberg v. Pfeiffer, 59 A.D.2d 756, 398
N.Y.S.2d 703 (App. Div. 1977) (Massachusetts law applicable where Massachusetts has greater
interest in having its law applied).

33. Zion v. Kurtz, 50 N.Y.2d 92, 428 N.Y.S.2d 199 (1980). The "public policy" inquiry has
been recognized as a substitute for a conventional choice of law analysis. Compare Kilberg v.
Northeast Airlines, 9 N.Y.2d 34, 211 N.Y.S.2d 133 (1961) with Long v. Pan Am. World Airways,
16 N.Y.2d at 337. See also Paulsen & Sovern, "Public Policy" in the Conflict of Laws, 56 Colum.
L. Rev. 969 (1956).

34. See Norlin Corp. v. Rooney, Pace Inc., 744 F.2d 255 (2d Cir. 1984). The Second Circuit
had previously decided that New York showed no signs of choosing this option. See Hausman v.
Buckley, 299 F.2d 696 (2d Cir.), cert. denied, 369 U.S. 885 (1962) (following New York choice of
law rules to apply Venezuela law to the right of a stockholder in a Venezuelan corporation to bring
a derivative suit). See also Annotation, What Law Governs as to Shareholder's Right to Maintain
Derivative Action, 93 A.L.R.2d 1354 (1964); Galef v. Alexander, 615 F.2d 51, 58 (2d Cir. 1980)
(applying Ohio law under both traditional and grouping of contacts approaches).

35. 744 F.2d at 264.
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The lapse of logic in the Norlin case was pointed out by the Delaware
Supreme Court, which declined to follow the Norlin decision in a case present-
ing a very similar fact pattern.3" The plaintiffs were minority shareholders in
McDermott, a Delaware corporation, who were seeking to set aside a reorgani-
zation pursuant to which McDermott became a ninety-two-percent-owned
subsidiary of McDermott International, a Panama corporation. McDermott
emerged from the reorganization owning ten percent of the stock of McDermott
International. Again the issue presented was whether or not McDermott could
vote the stock it held in its parent corporation. This time, three experts on
Panama corporate law testified that since McDermott International was not
registered or publicly traded, the statute forbidding voting did not apply, and
therefore under Panama law, the shares could be voted."a After the appeal had
been argued, McDermott registered with the National Securities Commission of
Panama, thereby making the Panama statute applicable and the appeal moot.
However, the Supreme Court of Delaware said that the issues were so impor-
tant that it would decide the case anyway on the basis of the facts at trial. Citing
both MITE and CTS, the Delaware court held not only that it would apply the
traditional choice of law rule that the laws of Panama as the jurisdiction of
incorporation would govern3" but also that this result was commanded by the
due process and commerce clauses of the U.S. Constitution. 9

This is certainly a different tone from the one the court had sounded only a
few years earlier.4" In upholding a Delaware statute giving Delaware courts
personal jurisdiction over directors of Delaware corporations, the court had
justified the statute by the state's interest in having Delaware courts oversee the
fiduciary duties of Delaware's corporate directors. The court warned that
"choice of law analysis, either traditional or modern, does not inexorably lead to
the application of Delaware law in such cases." 4

36. McDermott Inc. v. Lewis, 531 A.2d 206 (Del. 1987).
37. Id. at 210-11.
38. Id. at 215.
39. Id. at 218-19. The Supreme Court would also have invoked the full faith and credit clause

but for the fact that a Panama corporation was involved. Id. at 219 n.16.
40. Armstrong v. Pomerance, 423 A.2d 174 (Del. 1980). The Delaware statute at issue in

Armstrong had been passed as a result of the decision in Shaffer v. Heitner, 433 U.S. 186 (1977). In
Shaffer the Supreme Court struck down the earlier Delaware statute which allowed jurisdiction
over officers and directors of Delaware corporations to be obtained by sequestration of their stock in
the corporation. The Court reasoned that Delaware could not obtain personal jurisdiction over these
officers and directors merely by controlling their liability for breach of their fiduciary duty. Id. at
215. The Court further stated: "The rationale for the general rule [of internal affairs] appears to be
based more on the need for a uniform and certain standard to govern the internal affairs of a
corporation than on the perceived interest of the State of incorporation." Id. at 215 n.44.

41. 423 A.2d at 177.
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INTERNAL AFFAIRS AS AFFECTED BY FORUM
"OUTREACH" STATUTES

By far the most significant area of forum state governance of the internal
affairs of foreign corporations is that of state outreach statutes specifically
applicable to foreign corporations. These statutes are common in all jurisdic-
tions in the United States and have been for the last century. For the most part,
they have survived significant constitutional objections."2

The constitutional basis for such regulation was said to be based on an early
Supreme Court decision that a corporation was not a citizen of the United States
for purposes of the privileges and immunities clause and was therefore not
entitled to be admitted into a state other than the state of its incorporation for
the purpose of doing local business.43 Because the foreign corporation could be
excluded altogether, it could be admitted upon terms, including a requirement
that it reincorporate locally." However, some restrictions on the power to
dictate terms were recognized. For instance, the state could not require a foreign
corporation to give up its right to remove local suits to federal courts or revoke
its license to do business within the state because it had filed an original suit in
federal court.4 6 Interference with purely interstate commerce, as by denying
access to local courts for unqualified foreign corporations, is not permitted. 7

However, foreign corporations engaged in intrastate activity can be denied
access to local courts for failure to qualify."

42. See 17 W. Fletcher, Cyclopedia of the Law of Private Corporations § 8445 (rev. perm. ed.
1987); H. Henn & J. Alexander, Laws of Corporations and Other Business Enterprises §§ 96, 98
(3d ed. 1983). Henn and Alexander conclude: "Few states have exercised more than minor aspects
of their constitutional power to regulate foreign corporations doing business in the state." Id. at 216.
See also Restatement (Second) of Conflict of Laws §§ 311-312 (1971); Conard, An Overview of the
Laws of Corporations, 71 Mich. L. Rev. 621, 634-36 (1973).

43. U.S. Const. art. IV, § 2; Bank of Augusta v. Earle, 38 U.S. (13 Pet.) 519 (1839); Paul v.
Virginia, 75 U.S. (8 Wall.) 168 (1868), overruled on other grounds, United States v. South-Eastern
Underwriters Ass'n, 322 U.S. 533 (1944). For a current assessment of the Paul doctrine, see
Carpinello, State Protective Legislation and Nonresident Corporations: The Privileges and Immuni-

ties Clause as a Treaty of Nondiscrimination, 73 Iowa L. Rev. 351 (1988). The nineteenth century
Supreme Court decisions seem to reflect a concern for the rights of states to exclude and regulate
corporations for reasons related to a mistrust and suspicion of corporations which was then common.
See Liggett Co. v. Lee, 288 U.S. 517, 541-80 (1933) (Brandeis, J., dissenting).

44. See Railway Express Agency v. Virginia, 282 U.S. 440 (1931) (no unconstitutional burden
on interstate commerce); Annotation, Power of State to Require Foreign Corporation to Become
Incorporated Under Its Laws as a Condition of Doing Business in State, 72 A.L.R. 105 (1931).

45. Home Ins. Co. v. Morse, 87 U.S. (20 Wall.) 445 (1874).
46. Terral v. Burke Constr. Co., 257 U.S. 529 (1922).
47. See Allenberg Cotton Co. v. Pittman, 419 U.S. 20 (1974); First Family Mortgage Corp. v.

Durham, 108 N.J. 277, 528 A.2d 1288 (1987), cert. dismissed, 56 U.S.L.W. 3874 (U.S. June 27,
1988); Bendix Autolite Corp. v. Midwesco Enters., 108 S. Ct. 2218 (1988) (tolling of statute of
limitations for unqualified interstate foreign corporations unconstitutional).

48. Eli Lilly & Co. v. Say-On-Drugs, Inc., 366 U.S. 276 (1961).
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The Model Business Corporation Act ("Model Act") recognizes the state's
authority to require qualification of foreign corporations engaged in intrastate
business." However, section 15.05(c) provides as follows:

This Act does not authorize this state to regulate the organization or
internal affairs of a foreign corporation authorized to transact business in
this state.

The Official Comment states as to this provision:

Section 15.05(c) preserves the judicially developed doctrine that internal
corporate affairs are governed by the state of incorporation even when the
corporation's business and assets are located primarily in other states.

Some states have adopted provisions similar to section 15.05(c),"° which is
derived from earlier versions of the Model Act and originally from the Illinois
corporate statute which served as the model for much of the original Model
Act."' Some writers52 have suggested that this language does no more than codify
the general doctrine of lack of visitorial power discussed above.5" Section
15.05(c) does not prevent a forum court from taking jurisdiction in a suit
involving the internal affairs of a foreign corporation" or prevent a court from
applying to a foreign corporation a local statute governing the rights of share-
holders."5

Some of the more significant cases upholding the application of forum
outreach statutes to foreign corporations are listed below:

(i) A California statute provided that the shareholders of domestic corpora-
tions and foreign corporations doing business in California should be personally
liable, pro rata to their shareholdings, for all debts and liabilities of the
corporation. The application of the statute to shareholders of a Colorado
corporation which did business in California was upheld against a claim that
the statute impaired the contract of the shareholders made in Colorado because
the laws of Colorado provided no such liability, and that the statute violated

49. Model Business Corporation Act § 15.05(c) (3d ed. 1985).
50. Alaska Stat. § 10.05.597 (1985); Ariz. Rev. Stat. Ann. § 10-106 (West Supp. 1987); I1.

Ann. Stat. ch. 32, § 13.05 (Smith-Hurd 1985); Iowa Code Ann. § 496A.103 (West Supp. 1988);
Mo. Ann. Stat. § 351.570(1) (Vernon Supp. 1988); Neb. Rev. Stat. § 21-20,105 (1987); Pa. Stat.
Ann. tit. 15, § 2001(A) (Purdon 1967); Tex. Bus. Corp. Act Ann. art. 8.02 (Vernon Supp. 1988);
Va. Code § 13.1-761(C) (1985).

51. Model Business Corporation Act § 106, First Paragraph (2d ed. 1971).
52. W. Fletcher, supra note 42, § 8445.1, at 543; Latty, Pseudo-Foreign Corporations, 65 Yale

L.J. 137, 158-59 (1955).
53. See supra text accompanying notes 13-24.
54. Continental-Midwest Corp. v. Hotel Sherman, Inc., 13 Ill. App. 2d 188, 141 N.E.2d 400

(App. Ct. 1957); Lonergan v. Crucible Steel Co. of Am., 37 Il. 2d 599, 229 N.E.2d 536 (1967).
55. Kahn v. American Cone & Pretzel Co., 365 Pa. 161, 74 A.2d 160 (1950); McCormick v.

Statler Hotels Del. Corp., 30 Ill. 2d 86, 195 N.E.2d 172 (1963).
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article 1, section 10 of the U.S. Constitution and the due process and equal
protection clauses of the 14th amendment. 6

(ii) A New York statute provided that dividends could be paid only out of
surplus and not out of capital and that the corporation could sue to recover the
amount of the unlawful dividends from the directors authorizing the unlawful
payment. The statute was upheld as applied to a suit by a New Jersey
corporation doing business in New York against directors who had authorized
dividends out of capital. The dividends were also unlawful under New Jersey
law, but the New Jersey statute gave a remedy only to the shareholders, not to
the corporation unless it were insolvent, which was not the case here. 7

(iii) A Wisconsin statute provided for liability of the shareholders of "every
corporation," pro rata to the amount of their shareholdings, for the unpaid debts
of the corporation to employees for services, up to a maximum of six months'
wages. Delaware had no similar statute. The application of the statute to
shareholders of a Delaware corporation doing business in the state was up-
held. 8

(iv) An Oklahoma statute gave shareholders the unqualified right to inspect
corporate records. The statute was upheld in its application to a Delaware
corporation with its principal business in Oklahoma as against an argument
that Delaware law allowed such inspection only for a proper purpose, which
had not been shown.5"

(v) An Iowa statute provided that foreign corporations operating a public
utility business within the state must comply with local statutes regarding
consideration for the issuance of stock. The Iowa Code provided that stock could
not be issued until the corporation had received par value and that if consider-
ation other than money was to be received, permission must be received from the

56. Pinney v. Nelson, 183 U.S. 144 (1901). See also Thomas v. Matthiessen, 232 U.S. 221
(1914) (same statute as applied to shareholders in an Arizona corporation). The charters of both
corporations recited that business would be done both in the state of incorporation and in California.

57. German-American Coffee Co. v. Diehl, 216 N.Y. 57, 109 N.E. 875 (1915). Justice Cardozo
wrote the opinion and stated:

In these days, when countless corporations, organized on paper in neighboring states, live and
move and have their being in New York, a sound public policy demands that our Legislature
be invested with this measure of control. If the control is irksome, it may be avoided by leaving
US.

216 N.Y. at 64, 109 N.E. at 877. The case is cited favorably in International Harvester Co. v.
Wisconsin Dept. of Taxation, 322 U.S. 435, 442 (1944) for the proposition that a state may regulate
to some extent the declaration of dividends by a foreign corporation. See also In re Burnet-Clark,
Ltd., 56 F.2d 744 (2d Cir. 1932) (directors of Maryland corporation doing business in New York
liable for share buyback out of capital which was illegal under New York law); International Ticket
Scale Corp. v. United States, 165 F.2d 358 (2d Cir. 1948) (New York statute barring dividend
applies to Delaware corporation even where dividend lawful under Delaware law).

58. Joncas v. Krueger, 61 Wis. 2d 529, 213 N.W.2d 1 (1974); contra under similar New York
statute, Armstrong v. Dyer, 268 N.Y. 671, 198 N.E. 551 (1935).

59. Toklan Royalty Corp. v. Tiffany, 193 Okla. 120, 141 P.2d 571 (1943). Accord similar
Pennsylvania statute; Kahn, 365 Pa. at 161, 74 A.2d at 160. See Annotation, Stockholder's Right to
Inspect Books and Records of Foreign Corporation, 19 A.L.R.3d 869 (1968).
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executive council. A citizen's complaint in an action brought on behalf of the
state of Iowa to declare void stock issued in a reorganization by a Delaware
corporation without compliance with the Iowa statute was upheld as sufficient,
and after trial the stock was held void.60

(vi) A New York statute provided that foreign corporations doing business in

New York were subject to a provision of New York law which allowed a
shareholder to bring a shareholders' derivative action in the right of the foreign
corporation to procure a judgment in its favor and that the shareholder must
prove contemporaneous ownership of stock and a prior demand on the board of

directors or an excuse for not making such demand. In a suit on behalf of a
Panama corporation, it was held that New York internal corporate law excus-
ing such demand upon a showing of futility governed over inconsistent Panama

law requiring a resolution authorizing the suit to be adopted by a vote at a
general meeting of shareholders."'

(vii) A New York statute required a plaintiff in a shareholders' derivative suit
to post a bond to reimburse the corporation and other defendants in the suit for
their attorneys' fees and reasonable expenses if the defense was successful. This
statute applied to shareholders of foreign corporations even if the state of
incorporation had no similar statute.6"

(viii) A California statute provided that if a foreign corporation has more
than half of its voting stock held by California residents and if more than half of
its assets, payroll, and sales are within California, then specified aspects of its
internal affairs will be governed by California domestic law "to the exclusion of
the law of the jurisdiction in which it is incorporated." Exemptions are provided

60. State ex rel. Weede v. Iowa S. Utils. Co., 231 Iowa 784, 2 N.W.2d 372, modified, 231 Iowa
784, 4 N.W.2d 869 (1942). See also State ex rel. Weede v. Bechtel, 239 Iowa 1298, 31 N.W.2d 853
(1948), cert. denied, 337 U.S. 918 (1949); Annotation, Statutory Requirements Respecting Issuance
of Corporate Stock as Applicable to Foreign Corporation, 8 A.L.R.2d 1185 (1949). In language
reminiscent of Justice Cardozo in German-American Coffee Co. v. Diehl, the Iowa Supreme Court
stated in Bechtel:

Neither justice nor the practical necessities of the modern business world can lend a sympa-
thetic ear to the claim of a foreign corporation, with all of its business in Iowa-plants, records,
officers, etc., that under its articles issued to it by the authority of the foreign state, it can come
into our state and violate its statutory requirement.

61. 31 N.W.2d at 865. Norlin Corp. v. Rooney, Pace Inc., 744 F.2d 255, 261-62 (2d Cir. 1984)
(interpreting N.Y. Bus. Corp. Law §§ 626, 1319). Contra Lewis v. Dicker, 118 Misc. 2d 28, 459
N.Y.S.2d 215 (Sup. Ct. 1982) (applying Pennsylvania law not excusing demand on directors). The
latter case is criticized in Herzog, Conflict of Laws, 35 Syracuse L. Rev. 167, 195-97 (1984). The
usual rule is to apply the law of the state of incorporation. See, e.g., Fleeger v. Clarkson Co., 86
F.R.D. 388 (N.D. Tex. 1980) (applying Canadian law); Kreindler v. Marx, 85 F.R.D. 612 (N.D.
II1. 1979) (applying Delaware law).

62. Eisenberg v. Flying Tiger Line, 451 F.2d 267 (2d Cir. 1971) (construing N.Y. Bus. Corp.
Law § 627). See also Schwarz v. Artcraft Silk Hosiery Mills, 110 F.2d 465 (2d Cir. 1940); Miller v.
Quincy, 179 N.Y. 294, 72 N.E. 116 (1904) (director of foreign corporation may sue former
directors for misappropriation of funds under New York statute authorizing suit); Hayman v.
Morris, 37 N.Y.S.2d 884 (Sup. Ct. 1942) (director of foreign corporation allowed reimbursement
from corporation for expense of successful defense of derivative suit under New York statute).
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for most publicly owned corporations. Application of the statute to require
cumulative voting in the election of directors of a Utah corporation was upheld
against challenges based on the full faith and credit, commerce, due process, and
equal protection clauses of the U.S. Constitution. 3

(ix) A Delaware corporation with its principal operations and about thirty
percent of its shareholders in California amended its charter to eliminate
cumulative voting in the election of directors. A California court upheld the

63. Wilson v. Louisiana-Pacific Resources, 138 Cal. App. 3d 216, 187 Cal. Rptr. 852 (Ct. App.
1982) (upholding Cal. Corp. Code § 2115 even though case had become moot by defendant
corporation's coming within the exemption provisions after trial and pending appeal). See also Valtz
v. Penta Inv. Corp., 139 Cal. App. 3d 803, 188 Cal. Rptr. 922 (Ct. App. 1983) (same, as to
shareholders right to inspect books of Delaware corporation). The California statute has drawn
considerable comment. See Oldham, California Regulates Pseudo-Foreign Corporations-Tramping
Upon the Tramp?, 17 Santa Clara L. Rev. 85 (1977); Comment, The Pseudo-Foreign Corporation
in California, 28 Hastings L.J. 119 (1976); Halloran & Hammer, Section 2115 of the New
California General Corporation law-The Application of California Corporation Law to Foreign
Corporation, 23 UCLA L. Rev. 1282 (1976); Comment, California's New General Corporation
Law: Quasi-Foreign Corporations, 7 Pac. L.J. 673 (1976); Comment, California's Statutory Attempt
to Regulate Foreign Corporations: Will It Survive the Commerce Clause?, 16 San Diego L. Rev.
943 (1979); Oldham, Regulating the Regulators: Limitations Upon a State's Ability to Regulate
Corporations with Multi-State Contacts, 57 Denver L.J. 345 (1980); Ginger, Regulation of Quasi-
Foreign Corporations in California: Reflections on Section 2115 After Wilson v. Louisiana-Pacific
Resources, Inc., 14 Sw. U.L. Rev. 665 (1984). New York has a similar provision, with similar
exemptions, N.Y. Bus. Corp. Law §§ 1316-1320 (McKinney 1986). So far, there has been no
constitutional challenge to the New York statute.

A corporate fish was soon caught in the new California § 2115 net. The management of Arden-
Mayfair, Inc., a publicly-held Delaware corporation, emerged the victor in a proxy contest for
control of Arden's board of directors with the Louart Corporation, its largest shareholder, at its
1976 annual meeting of shareholders. See Kass v. Arden-Mayfair, Inc., 431 F. Supp. 1037 (C.D.
Cal. 1977). Section 2115 became effective January 1, 1977. Louart therefore notified Arden-
Mayfair that at the 1978 shareholders' meeting, election of directors should be of a non-classified
board elected by cumulative voting (which would give Louart at least two out of the nine Arden
board seats) rather than a classified board elected by straight voting as provided in the corporation's
charter. In early 1977, Arden filed an action against Louart in Delaware and Louart filed an action
against Arden in California. Arden held no shareholders' meeting in 1977. On March 15, 1978, the
Delaware court held that under Shaffer v. Heitner, 433 U.S. 186 (1977), it had no jurisdiction over
Louart, whose only connection with Delaware was being a shareholder in a Delaware corporation.
Arden-Mayfair, Inc. v. Louart Corp., 385 A.2d 3 (Del. Ch. 1978). Arden's chairman, Curtis
Palmer, had also filed a shareholder's suit against Arden in Delaware seeking declaratory relief. At
the parties' request, the Delaware court appointed amicus curiae to oppose the petition. On April
25, 1978, the California court filed findings of fact and conclusions of law holding the California
statute unconstitutional as in violation of the full faith and credit and commerce clauses, relying on
Horowitz, The Commerce Clause as a Limitation on State Choice-of-Law Doctrine, 84 Harv. L.
Rev. 806 (1971) and Reese & Kaufman, The Law Governing Corporate Affairs: Choice of Law and
the Impact of Full Faith and Credit, 58 Colum. L. Rev. 1118 (1958). See also unreported decision of
the Delaware court in Palmer v. Arden-Mayfair, Inc., No. 5549, slip op. (Del. Ch. July 6, 1978).
Various other litigation was filed, but in 1979, a settlement agreement was reached under which
Arden would buy all of Louart's Arden stock for about $2.6 million and pay Louart $650,000
additional to settle all outstanding suits. Annual Report of Arden-Mayfair, Inc. on form 10-K for
the fiscal year ending December 30, 1978, SEC File No. 1-5281, item 15(f), at 56-57. See also H.
Henn & J. Alexander, supra note 42, § 98, at 222-23 n.54.
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California Commissioner of Corporations in his ruling that this violated Cali-
fornia's blue sky laws since any change in the rights of shareholders was a
"sale" of the underlying stock under California law and therefore required a
permit. The commissioner had refused to give a permit because he ruled that the
plan was not "fair, just or equitable" to the affected shareholder."

This last case, Western Air Lines v. Sobieski, is the most discussed case in this
area, but because of its unusual nature, it is also the most easily misunderstood.
At the annual meeting of shareholders of Western Air Lines ("Western") in
1956, a group of minority shareholders through cumulative voting elected two
directors to Western's fifteen-member board. Western management promptly
called a special shareholders' meeting to amend the charter to eliminate cumula-
tive voting. The California Commissioner of Corporations then sent the com-
pany a letter advising that a permit would be required under section 25009(a)
of the California Corporations Code, which provided: "'Sale' [of a security] or
'sell' includes ... any change in the rights, preferences, privileges, or restrictions
on outstanding securities."65 Section 25510 of the code provided: "After such
hearing the commissioner may refuse to issue the permit authorizing such
exchange if in his opinion the plan is not fair, just, or equitable to all securities
holders affected."

At the special shareholders' meeting, the amendment was approved by sixty
percent of the shares outstanding. However, in early 1958, after various
procedural moves, the commissioner denied a permit for the amendment.
Western filed for review in the California Superior Court, Los Angeles County,
which by order entered in July 1958 held that the commissioner had acted in
excess of his jurisdiction. 0

64. Western Air Lines v. Sobieski, 191 Cal. App. 2d 399, 12 Cal. Rptr. 719 (Ct. App. 1961);
People ex rel. Sobieski v. Western Air Lines, 258 Cal. App. 2d 213, 66 Cal. Rptr. 316 (Ct. App.
1968); Western Air Lines v. Schutzbank, 258 Cal. App. 2d 218, 66 Cal. Rptr. 293 (Ct. App. 1968).

65. This language was added in 1945, but it codified an interpretation of the Code dating to
1932. 1 H. Marsh & R. Volk, Practice Under the California Securities Laws § 1.03[1][d], at 1-8
(1988). This was an unusual provision. Section 401(j)(6)(c) of the Uniform Securities Act adopted
in 1956, as amended in 1958, had followed the lead of the Securities and Exchange Commission,
which had adopted a "no sale" rule for securities issued in shareholder-approved mergers and
reorganizations in 1951, then-rule 133, 17 C.F.R. § 230.133. Following the SEC's abandonment of
the "no sale" rule in 1972 through the adoption of rule 145, 17 C.F.R. § 230.145, the Uniform
Securities Act was amended in 1985. See § 402(17). California was virtually alone in its expansive
definition of "sale." See Orschel, Administrative Protection for Shareholders in California Recapital-
izations, 4 Stan. L. Rev. 215, 218-19 (1952). Orschel also wrote: "However, the Commissioner has
never asserted jurisdiction over the recapitalization of a foreign corporation, probably because of the
practical difficulty of enforcement." Id. at 219.

66. Western Air Lines v. Stephenson, [1954-1961 Transfer Binder] Blue Sky L. Rep. (CCH)
70,396 (1958); Note, Securities Acts-State Laws-State's Attempt to Regulate Charter Amend-

ment of Foreign Corporations as Sale of Securities Held Invalid-Western Airlines v. Stephenson
(Cal. Super. Ct. 1958), 72 Harv. L. Rev. 1180 (1959). The case was attracting nationwide
attention. See Reese & Kaufman, supra note 63, at 1144 (court was correct in reversing commis-
sioner); Loss, Developments in Blue Sky Laws, 14 Bus. Law. 1161, 1166-67 (1959) ("complex and
difficult" problem); Cowett, Reorganizations, Consolidations, Mergers and Related Corporate
Events Under the Blue Sky Laws (pts. I & II), 13 Bus. Law. 418, 760 (1958); Jennings, The Role
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Following their earlier victory before the commissioner, the two dissident
directors had filed suit in Delaware to compel an election of directors of
Western. In the interests of comity, the Delaware court had withheld its
decision, 7 but following the superior court decision had ordered a special
meeting of shareholders for the election of directors based upon straight, not
cumulative, voting; the Delaware action was then dismissed.6"

A new Commissioner of Corporations, John G. Sobieski, took office in
January 1959. He joined forces with attorney general Stanley Mosk6" and
Professor Richard W. Jennings of the University of California, Berkeley," to
mount a successful appeal of the superior court decision. The decision on appeal
did not arrive until April 1961, but it was unanimous and the California
Supreme Court denied Western's petition for a hearing."

Once again, on remand, the superior court held for Western, this time ruling
that the commissioner had not given Western a fair hearing.72 Once again, on
appeal, the lower court was reversed and the case remanded with directions to
affirm the commissioner's order denying a permit.7"

of the States in Corporate Regulation and Investor Protection, 23 Law & Contemp. Probs. 193, 220
(1958):

If the Commissioner's position is sustained, it will clear up existing doubts as to the power of
the Commissioner to impose reasonable conditions upon foreign corporations who choose to
market their securities in California and to supervise voluntary reorganizations, recapitaliza-
tions, and mergers. It will also point the way for a state to use a securities statute as a
regulatory device to prevent the circumvention of its general corporation statute by out-of-state
incorporation.

67. In re Western Air Lines, 140 A.2d 777 (Del. Ch. 1958). Delaware in the past was more
respectful of the equal rights of California courts over Delaware corporations than its recent
McDermott decision, 531 A.2d 206 (Del. 1987), would indicate. See Palley v. McDonnell Co., 295
A.2d 762, 767 (Del. Ch. 1972), aff'd, 310 A.2d 635 (Del. 1973).

68. Western Air Lines, 258 Cal. App. 2d at 215-16, 66 Cal. Rptr. at 318.
69. The case continued for so long that by the time Western petitioned the California Supreme

Court for hearing, attorney general Mosk had become Justice Mosk of the California Supreme
Court and had to recuse himseif from participation in Western's petition. Id. at 252, 66 Cal. Rptr.
at 316.

70. Professor Jennings's views on the case were already on record, see supra note 66. Commis-
sioner Sobieski's views were the same, see Sobieski, In Support of Cumulative Voting, 15 Bus. Law.
316 (1960).

71. Western Air Lines, 191 Cal App. 2d at 415, 12 Cal. Rptr. at 729. Once again, the case drew
nationwide attention. See Sobieski, Securities Regulation in California: Recent Developments, 11
UCLA L. Rev. 1 (1963); Small, Changes in Rights, Preferences, Privileges and Restrictions on
Outstanding Securities Under the California Corporate Securities Law, 14 Hastings L.J. 94, 111-23
(1962); Sobieski, State Blue Sky Jurisdiction Over Foreign Corporations, 14 Hastings L.J. 75
(1962); Note, Corporations: Sale of Securities: Foreign Corporations Denied Permit to Eliminate
Cumulative Voting for Directors, 9 UCLA L. Rev. 242 (1962); Hill, Some Comments on the
Uniform Securities Act, 55 Nw. U. L. Rev. 661, 680 (1961); Note, Corporations: Shareholders'
Rights and the Foreign Corporation, 49 Calif. L. Rev. 974 (1961); Note, Freezing Out Minority
Shareholders, 74 Harv. L. Rev. 1630, 1644 (1961).

72. Western Air Lines, 258 Cal. App. 2d at 226, 66 Cal. Rptr. at 299.
73. Id. at 252, 66 Cal. Rptr. at 316.
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It is not generally recognized that Western eventually emerged the victor in
this protracted battle, which ran over a period of more than twelve years. The
Western charter was amended following the first superior court decision in

1958, and all elections of directors were held on the basis of straight voting until
the final court of appeal decision in 1968."4 The two dissident directors left the
board in 1959." In 1968, the California legislature passed amendments which

removed the jurisdiction of the commissioner over reorganizations of companies
such as Western which were listed on the New York Stock Exchange."6

CONSTITUTIONAL RESTRICTIONS ON APPLYING
FORUM LAW TO FOREIGN CORPORATIONS

The constitutional limitations on application of forum law to the internal

affairs of a foreign corporation have never been very well explained. This is true
whether the application is by way of conflict of laws principles or forum
outreach statutes, either of the general corporation law or blue sky variety." In
fact, the same observation may be made as to the application of constitutional
principles to choice of forum law in a conflict of laws setting generally."8 If the
best case for the constitutional underpinning of the internal affairs doctrine as a

single law rule was made in McDermott Inc. v. Lewis,7" as one would have
thought given Delaware's interest in the subject, that case is not very compel-

ling.
Writing in 1958, Reese and Kaufman found the subject "almost entirely

unexplored"' and freely recognized that their conclusions were "surmise and

74. Id. at 216, 66 Cal. Rptr. at 318.
75. Moody's Transportation Manual (1959).
76. See Shipman, Some Thoughts About the Role of State Takeover Legislation: The Ohio

Takeover Act, 21 Case W. Res. L. Rev. 722, 752 n.156 (1970); Sterling, California Corporate
Securities Law of 1968: Underwritings and Corporate Reorganizations, 23 Bus. Law. 645 (1968).

The author is indebted to James W. Callison, general counsel, and Kenneth A. Klatt, senior
attorney, of Delta Air Lines, into which Western Air Lines merged in 1986, for verifying the history
of the case from Western company records.

77. The U.S. Supreme Court upheld the state blue sky statutes against due process, equal
protection, and commerce clause challenges in Hall v. Geiger-Jones Co., 242 U.S. 539 (1917),
Caldwell v. Sioux Falls Stock Yards Co., 242 U.S. 559 (1917), and Merrick v. N.W. Halsey & Co.,
242 U.S. 568 (1917). See also North Star Int'l v. Arizona Corp. Comm'n, 720 F.2d 578 (9th Cir.
1983); Carney v. Hanson Oil Co., 690 S.W.2d 404 (Mo. 1984). The statutes were insulated against
direct supremacy clause attack by reference in the Securities Act of 1933, 15 U.S.C. § 77r (1982).
The reach of the blue sky laws is much greater than the state corporation laws, finding application
where a single existing stockholder is located in the forum state, even fortuitously. Therefore, the
potential for mischief in this area is more severe. See Loss, The Conflict of Laws and the Blue Sky
Laws, 71 Harv. L. Rev. 209 (1957).

78. See Kogan, Toward a Jurisprudence of Choice of Law: The Priority of Fairness Over Comity,

62 N.Y.U. L. Rev. 651, 653 (1987); Note, Conflict of Laws-Application of Forum State's Statute of

Limitations to Litigation with Which the State Has No Significant Contacts Is Unconstitutional, 33

Vill. L. Rev. 610 (1988).
79. 531 A.2d 206 (Del. 1987).
80. Reese & Kaufman, supra note 63, at 1118. In 1955, Latty had found no constitutional

obstacle under the due process, full faith and credit or contract clauses to applying selected features
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generalization.""1 They left to one side the problem of the tramp corporation
with no significant out-of-state contacts and gave their attention to corporations
having substantial operations in more than one state.8 For a governing constitu-
tional clause, they chose the full faith and credit clause, while recognizing the
due process clause as a possibility and the commerce clause as an even less likely
possibility."a They recommended that for reasons of "predictability and ease of
application" the law of the state of incorporation should be applied to internal
affairs. 84

In 1971, Horowitz chose the commerce clause in preference to the full faith
and credit clause as a justification for the single-law principle in corporate
internal affairs, but he stressed that by no means does the principle require
application of the law of the state of incorporation rather than forum law to
such situations. 5

In a major study in 1985, Kozyris concluded that the commerce clause had
superseded the due process and full faith and credit clauses as the primary focus
for constitutional inquiry.8" He concluded that a state may apply its entire law
to corporations incorporated in that state and to corporations, particularly
pseudo-foreign ones, having predominant local contacts. s7

The analysis in McDermott Inc. v. Lewis"8 sheds little light on the constitu-
tional question. Curiously, the Delaware Supreme Court insisted that Dela-
ware had no interest in the question of whether McDermott, a Delaware
corporation, could vote the stock it held in its Panamanian parent, McDermott
International, either for purposes of a "grouping of contacts" choice of law
inquiry89 or for purposes of justifying application of Delaware law against a
commerce clause attack." This ignores the fact that Delaware law presump-
tively governs the duty of McDermott International as a controlling stockholder
of a Delaware corporation towards the minority stockholders-plaintiffs and the

of local corporation law to pseudo-foreign "tramp" corporations. Latty, supra note 19, at 163.
Writing 13 years later, Kaplan found no constitutional bar to applying local law to foreign
corporations under the due process or full faith and credit clauses. Kaplan, Foreign Corporations
and Local Corporate Policy, 21 Vand. L. Rev. 433, 460 (1968). The same conclusion was reached in
Baraf, The Foreign Corporation-A Problem in Choice-of-Law Doctrine, 33 Brooklyn L. Rev. 219,
251 (1967).

81. Reese & Kaufman, supra note 63, at 1145.
82. Id. at 1118.
83. Id. at 1129.
84. Id. at 1144. These are the same virtues attributed to the doctrine by the U.S. Supreme Court

in the past. See, e.g., First Nat'l City Bank v. Banco Para el Comercio Exterior de Cuba, 462 U.S.
611, 621 (1983) ("certainty and predictability of result" while protecting "justified expectations");
Shaffer v. Heitner, 433 U.S. 186, 215 n.44 (1977) ("uniform and certain standard").

85. Horowitz, Comment, The Commerce Clause as a Limitation on State Choice-of-Law
Doctrine, 84 Harv. L. Rev. 806 (1971).

86. Kozyris, supra note 26, at 33-46.
87. Id. at 96. Kozyris was more critical of outreach statutes but still concluded that a state may

regulate pseudo-foreign corporations and foreign corporations.
88. 531 A.2d 206 (Del. 1987).
89. Id. at 214 n.6.
90. Id. at 218-19.
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duty of the directors of McDermott to that corporation and its stockholders.9 It
also ignores the fact that the principal offices of both McDermott and McDer-
mott International were located in New Orleans, Louisiana,92 and that the law
of Louisiana, like the law of Delaware and every other state in the United
States, prohibited a controlled subsidiary from voting stock in its parent.9" The
interests of Louisiana could therefore have been joined with the interests of
Delaware as a single state for purposes of a "grouping of contacts" analysis.9'

The due process analysis in McDermott is unsupported by any authority,95

and the full faith and credit analysis is obiter dictum. 96 The holding, therefore,
rests on the commerce clause analysis, but the reasoning is not persuasive. The
court begins with the MITEICTS dictum quoted above, 97 without acknowledg-
ing that the interstate commerce to which the Supreme Court was referring was
the interstate commerce in the purchase and sale of corporate securities, not the
interstate commerce in which the corporate issuer is engaged.

The Supreme Court's ipse dixit in MITEICTS cannot be taken out of
context, and it is not convincing even in context. The statement in CTS that the
"free market system" for trading corporate securities "depends at its core"98

upon the internal affairs doctrine is not true. The securities markets in this
country depend at their core upon a complex regulatory scheme that is domi-
nantly federal, beginning with the statutes administered by the Securities and
Exchange Commission.9 They also depend upon the blue sky laws of all of the
interested states.' Finally, with respect to corporate governance and the market
for corporate control, they depend upon the corporation laws of all the states in
which the corporation transacts an intrastate business.

91. Yet the court stated that the plaintiffs had conceded that McDermott's internal affairs were
not involved in the case. Id. at 209.

92. Id.
93. Id. at 212.
94. Restatement (Second) of Conflict of Laws § 302, comment k (1971).
95. 531 A.2d at 218.
96, Id. at 219 n.16. If the due process and full faith and credit clauses can survive a choice-of-

law decision by the Minnesota Supreme Court applying Minnesota law to obligations of an
insurance company under automobile insurance policies written on automobiles garaged in Wiscon-
sin and owned by a Wisconsin resident, where the accident involved occurred in Wisconsin with
another Wisconsin vehicle, they can survive a great deal. See Allstate Ins. Co. v. Hague, 449 U.S.
302 (1981). See also Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 818 (1985).

97. See supra text accompanying notes I & 6.
98. CTS Corp. v. Dynamics Corp. of Am., 107 S. Ct. 1637, 1650 (1987).
99. These are: the Securities Act of 1933, 15 U.S.C. §§ 77a-77aa (1982 & Supp. IV 1986); the

Securities Exchange Act of 1934, 15 U.S.C. §§ 78a-78jj (1982 & Supp. IV 1986); the Public
Utility Holding Company Act of 1935, 15 U.S.C. §§ 79-79z-b (1982 & Supp. IV 1986); the Trust
Indenture Act of 1939, 15 U.S.C. §§ 77aaa-77bbbb (1982); the Investment Company Act of 1940,
15 U.S.C. §§ 80a-I to -52 (1982 & Supp. IV 1986); and the Investment Advisers Act of 1940, 15
U.S.C. §§ 80b-I to -21 (1982 & Supp. IV 1986).

100. Loss, supra note 77. See also Ad Hoc Subcommittee on Merit Regulation of the State
Regulation of Securities Committee, Report on State Merit Regulation of Securities Offerings, 41
Bus. Law. 785 (1986).
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Even leaving aside the special case of regulated industries such as banking
and insurance, corporate governance of the national corporations in this country
is regulated by countless laws, agreements, and regulations, including those of
the national securities exchanges. For example, the New York Stock Exchange
requires a majority of disinterested directors on the mandatory audit committee
of the board and shareholder approval of certain stock issuances;' the Internal
Revenue Code provides for non-deductibility of certain golden parachute pay-
ments;' °2 and the federal antitrust laws require pre-acquisition notification to
the Federal Trade Commission and U.S. Department of Justice. °15

Apart from the MITE/CTS dictum, the McDermott decision then rests on
the authority of several cases holding that duplicative state governance of stock
issuance by interstate corporations violates the commerce clause.104

In the past, some authorities have suggested that a state might properly
impose its ideas about corporate governance on foreign corporations seeking to
do an intrastate business by requiring them to reincorporate domestically. 0 5

Early notions of territoriality had led to the concept of multiple incorporation of
a single business, creating multiple corporations with a unitary capital stock
regarded as domestic in each state of incorporation and foreign in all others." 6

With respect to the MITEICTS rubric, such corporations might be regarded as
domestic only to the state of first incorporation, but suggesting such an extension
of the rule points up the rule's artificiality. It is also no answer to say that a
corporation can escape the MITEICTS rule by reincorporating in a jurisdiction
with a desired takeover statute; the issue is why it should have to, on the one
hand, and why the host state needs the corporation's consent, on the other.

101. Non-U.S. Companies, N.Y.S.E. Guide (CCH) 2505, at 4228 (1988).
102. I.R.C. § 280G (West Supp. 1988).
103. Clayton Act § 7A, 15 U.S.C. § 18a (1982 & Supp, IV 1986) (Hart-Scott-Rodino Antitrust

Improvements Act of 1976). The SEC has also been known to make internal affairs rules of its own
under its expansive views of its statutory authority. See Voting Rights Listing Standards-
Disenfranchisement Rule, Exchange Act Release No. 25,891 [1294 Releasel Fed. Sec. L. Rep.
(CCH) 84,247 (July 13, 1988).

104. Panhandle E. Pipe Line Co. v. Public Utils. Comm'n, 56 Ohio St. 2d 334, 383 N.E.2d

1163 (1978); United Air Lines v. Illinois Commerce Comm'n, 32 Il. 2d 516, 207 N.E.2d 433

(1965); State ex rel. Utils. Comm'n v. Southern Bell Tel. & Tel. Co., 288 N.C. 201, 217 S.E.2d

543 (1975); United Air Lines v. Nebraska State Ry. Comm'n, 172 Neb. 784, 112 N.W.2d 414
(1961). The U.S. Supreme Court avoided this issue in Transcontinental Gas Pipe Line Corp. v.

State Oil & Gas Bd., 474 U.S. 409, 425 (1986), and Schneidewind v. ANR Pipeline Co., 108 S. Ct.
1145 (1988), both decided on preemption grounds.

105. Railway Express Agency v. Virginia, 282 U.S. 440 (1931); Kaplan, supra note 80, at

444-45; Kozyris, supra note 26, at 61-62.
106. See Foley, Incorporation, Multiple Incorporation and the Conflict of Laws, 42 Harv. L.

Rev. 516 (1929); Note, Multiple Incorporation as a Form of Railroad Organization, 46 Yale L.J.
1370 (1937); Annotation, Effect of Domestication of Foreign Corporations, 18 A.L.R. 130 (1922);

Annotation, Federal Diversity of Citizenship Jurisdiction Where One of the States in Which

Multistate Corporation Party Litigant Is Alleged to Be Incorporated Is Also State of Citizenship of
Opponent, 27 A.L.R.2d 745 (1953).
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The easy acceptance of the state-of-incorporation primacy rule suggested in
MITEICTS by the few cases to date and some commentators 1 7 needs to be
reconsidered. It is not supported by the historical development of the internal
affairs doctrine as buttressed by a commerce clause need for a single-law rule, as
in the case of voting rights of corporate stock. 08 Given that a single-law rule is
constitutionally required, a state's status as state of incorporation may be
presumptive evidence of primacy only because of the convenience and historical
legitimacy of having such a rule and not because no other state could possibly
have a superior claim to primacy. Moreover, there should be an actual danger of
inconsistent regulation. If the risk of inconsistent regulation were sufficient, as
stated in the Telex case,0 9 then the existing state blue sky law apparatus would
have to be dismantled for fear of a potential conflict.

It remains to be decided what kind of considerations should lead to choosing a

state other than the state of incorporation as having a superior claim to internal
affairs governance. So fai%, no commentator or court has suggested that the state
of domicile of a tramp corporation cannot regulate its internal affairs. However,
with respect to takeover statutes, the target corporation is not likely to have all
of its assets and business in a state other than the state of its incorporation."0

In 1961, New York introduced the concept of "domiciled foreign corpora-
tion" into its Business Corporation Law, effective April 1, 1963, but promptly
deleted it the following year."' A "domiciled foreign corporation" could be
defined as any one of the following: a foreign corporation (i) having at least two-
thirds of its voting shares owned by New York residents; or (ii) having at least
two-thirds of its outstanding capital stock, voting and nonvoting, owned by New

107. Supra notes 8-11 and accompanying text.
108. CTS Corp. v. Dynamics Corp. of Am., 107 S. Ct. 1637, 1649 (1987): "This Court's recent

Commerce Clause cases also have invalidated statutes that adversely may affect interstate commerce
by subjecting activities to inconsistent regulations." See Brown-Forman Distillers Corp. v. New
York State Liquor Auth., 476 U.S. 573 (1986); Edgar v. MITE Corp., 457 U.S. 624 (1982); Kassel
v. Consolidated Freightways Corp., 450 U.S. 662 (1981); Southern Pac. Co. v. Arizona, 325 U.S.
761, 774 (1945); Cooley v. Board of Wardens, 53 U.S. (12 How.) 299, 319 (1852); cf, Bibb v.
Navajo Freight Lines, 359 U.S. 520 (1959).

109. TLX Acquisition Corp. v. Telex Corp., 679 F. Supp. 1022, 1031 (W.D. Okla. 1987).
110. Compare the cases under 15 U.S.C. § 77c (1982) as to what constitutes a local business

entitled to the intrastate offering exemption from registration under the Securities Act of 1933. The
SEC has promulgated rule 147, 17 C.F.R. § 230.147, which requires, in addition to local
incorporation and intrastate use of at least 80% of the net proceeds of the issue, that the issuer have
its principal office within the state and that (i) at least 80% of the assets of the issuer and its
consolidated subsidiaries come from operations within the state and (ii) at least 80% of the gross
revenues of the issuer and its consolidated subsidiaries come from operations within the state.
Compare the proposed, but not adopted, definition of "pseudo-foreign" corporation in North
Carolina: "[A] foreign corporation ... which engages in no substantial business activity in the state
of its incorporation, and which by virtue of the place and character of its business is more closely
identified with the business life of North Carolina than with that of any other state." Latty, Powers
& Breckenridge, The Proposed North Carolina Business Corporation Act, 33 N.C.L. Rev. 26,
52-53 (1954).

111. Law of 1962, ch. 834, § 97 (effective Sept. 1, 1963) (repealed 1964).
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York residents; or (iii) having at least two-thirds of its business income or
investment income allocable to New York for franchise tax purposes."'

Existing New York law requires foreign corporations to comply with speci-
fied New York corporate law unless (i) shares of the corporation are listed on a
national securities exchange or (ii) less than one-half of the business income of
the corporation for the last three fiscal years (or since its incorporation, if less)
was allocable to New York for franchise tax purposes."n

As discussed above, California has a more complicated test for application of
California corporate law to foreign corporations, requiring a majority of the
stock, assets, sales, and payroll of the corporation to be within the state. 4 Since
our feelings of "corporateness" seem to be inextricably territorial, this is
perhaps more appropriate, and it has so far withstood constitutional challenge.
The statute cannot be avoided by incorporating a wholly owned subsidiary to
conduct only intrastate California business, with control being exercised at the
parent corporation level. The statute provides that in that situation, the parent
corporation is also subject to California corporate law if it meets the majority of
stock, assets, payroll, and sales test, taking the parent and all of its majority-
owned subsidiaries as a consolidated unit. This is true even though the parent
conducts no intrastate business in California and is therefore not qualified as a
foreign business in that state.

Again, both the New York and California formulations specifically exclude
many if not most of the publicly-held corporations which are interested in
internal affairs governance. Presumably, this exclusion is mainly in response to
the political realities of inducing major national corporations to continue sub-
stantial operations in the state.

It would also be possible to adopt a corporate domicile rule similar to the one
enacted by Congress to determine citizenship of a corporation for purposes of
federal court diversity jurisdiction and thus to consider a corporation a citizen of
its state of incorporation and of the state of its principal place of business. 5

This has some appeal since a corporation is identified to a considerable extent
with its principal place of business. An existing body of decisional law exists to
explain where that is, but it does not explain why the state of principal place of
business should have a preferred position.

The statutory definitions of a foreign corporation included as an issuing
public corporation for purposes of existing state takeover statutes vary. How-
ever, none require an absolute majority of all local contacts."' All are similar to
the Indiana definition upheld by the Supreme Court in CTS, although that

112. Note, Corporations: Domestic Regulation of Foreign Corporations: Concept of "Domiciled
Foreign Corporation": New York Business Corporation Law of 1961, 47 Cornell L.Q. 273, 277

(1962).
113. N.Y. Bus. Corp. Law § 1320 (McKinney 1986).
114. Cal. Corp. Code § 2115 (West 1977 & Supp. 1989). See also supra note 63 and

accompanying text.
115. 28 U.S.C. § 1332(c) (1982).
116. See supra note 8 (statutory citations).
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definition applies only to Indiana domestic corporations. 117 The Indiana statute
required (i) 100 or more shareholders; (ii) principal place of business, principal
office, or substantial assets in Indiana; and (iii) either ten percent of the
outstanding shares or ten percent of the shareholders or 10,000 shareholders
resident in Indiana. The various requirements for covered foreign corporations
can be roughly summarized as follows:

ARIZONA

FLORIDA

KANSAS
MASSACHUSETTS

NORTH CAROLINA

OHIO

WASHINGTON

Principal office or business, $1 million assets,
and 500 employees.
Principal office or business or substantial assets,
500 employees, $5 million annual payroll, and
ten percent of shares or shareholders or 1,000
shareholders.
Principal business and substantial assets.
Principal office, more assets or employees (in-
cluding majority-owned subsidiary employees)
than in other states, and ten percent shares or
shareholders.
Principal business, forty percent of domestic
fixed assets, forty percent of domestic employ-
ees, and ten percent of shares or shareholders.
Principal office or business, $5 million assets, $1
million annual state taxes, owns or leases in-
state real estate, and ten percent shareholders
and 1,000 shareholders, and 500 employees.
Principal office, majority of tangible assets,
more taxable property than in other states, ma-
jority of employees (including subsidiary em-
ployees), 20,000 employees, ten percent of
shares or shareholders or 5,000 shareholders.

The above tests for choice of law and constitutional purposes should be
evaluated with the reminder that contacts are significant in this context only if
they are rationally related to the purposes of the relevant statute. At one time,
California required cumulative voting in the election of directors of all foreign
corporations that held stockholders' meetings in California." 8 The statute seems
silly now because it can be avoided by holding meetings out of state. However, a
more serious objection is that merely holding stockholders' meetings in Califor-
nia is not rationally related to the purposes of the statute, which is presumably
the protection of minority shareholders.

117. CTS Corp. v. Dynamics Corp. of Am., 107 S. Ct. 1637, 1641 (1987).
118. Cal. Stat. ch. CCXV (1903) (deleted in 1929 Cal. Stat. ch. 74).
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PRESENCE OF SHAREHOLDERS IN STATE
The presence of in-state shareholders is as good a reason for state protection

when they are solicited to sell a security as it is considered a reason for state blue
sky protection when they purchased the shares in the first place. This is
especially so since their choice in the case of a purchase is voluntary. Their
choice in the case of a sale is not wholly voluntary, since they may be forced to
sell in the case of a second-step freeze-out merger. However, the Supreme Court
in the MITE case made it clear that the interest in the welfare of local
shareholders may not be used as a device for interfering with the purchase of
shares of shareholders resident in other states.1 ' Presumably, a law restricted to
purchase of local shares would be valid, but the only result would be to bar local
shareholders from participating in a tender offer which is typically made at a
substantial premium over current market price.

In CTS, the Supreme Court stated that Indiana's legitimate interest in
regulating the affairs of domestic corporations was buttressed by the require-
ment that the corporations must have substantial resident shareholders to come
within the purview of the statute. 2 ' This should not be taken to mean that a
small state such as Delaware cannot enact takeover statutes for domestic
corporations without requiring significant in-state shareholders, and the Dela-
ware statute has fared well in the courts so far."' In the nature of things, it is
impossible for Delaware to have any more than an insignificant number of
resident shareholders in national companies, and this should not make a
difference.

On the other hand, what is the significance of the fact that populous states
can muster ten percent or more of the stockholders, in either number or interest,
of a national corporation? If one ignores brokerage and nominee holdings,
which some statutes do, or uses the alternative tests of 1,000 or even 10,000
shareholders, it becomes clear that this is too small a number of shares to be
used as a lever to control the tender offer for the rest of the shareholders. If a
state has more than a majority of stockholders in interest, that is significant. If a
state has more stockholders in interest than any other state, that perhaps is
significant. In either case, however, this factor can change from day to day given
the nature of the national market for securities, and this has been a criticism of
the California statute that regulates foreign corporations based on local stock-
holdings."'

On balance, since the purpose of the statute is to regulate the offer to all of
the shareholders, the presence in state of less than a majority, or at a minimum
a plurality, should be considered a minor factor.

119. Edgar v. MITE Corp., 457 U.S. 624, 644 (1982).
120. 107 S. Ct. at 1652.
121. BNS Inc. v. Koppers Co., 683 F. Supp 458 (D. Del. 1988); RP Acquisition Corp. v. Staley

Continental, Inc., 686 F. Supp. 476 (D. Del. 1988).
122. See articles cited supra note 63.
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PRESENCE OF PRINCIPAL EXECUTIVE OFFICE OR
PRINCIPAL BUSINESS OR ASSETS IN STATE

The presence of other factors is significant, particularly in light of the

justified criticism that regarding takeover statutes as inspired by thoughts of
shareholder protection is naive.12 The presence of the principal executive offices
is important since that is ordinarily where the directors and officers of the
company make the decisions which affect the company's welfare. However, the
location of this office in the case of a national company may be determined more

often than not by proximity to the residence of the chief executive officer, and
management can change it at will. The presence of the principal place of
business is less problematic, but this is usually dictated by the labor market and
proximity to suppliers and customers, always allowing for historical factors and

the costs in terms of dollars, employee morale, and customer good will of
changes in plant location or distribution methods. The same observations can be
made for the location of real or personal property and employees. The location
of less than a majority, or at least a plurality, of these factors, cannot be
significant in the context at issue.

Using the above weighting of factors, the Washington statute appears justi-
fied from a constitutional point of view. In fact, the requirements of the statute
are so severe that only one company, the Boeing Company, can meet them. 2 '

Boeing has long been identified with the State of Washington, as witness the
fact that its principal office and a majority of its tangible assets and employees

are located there. This certainly gives Boeing a local presence that makes the
choice of Delaware as state of incorporation seem less important by comparison.
This is not the place to revive the debate over the reasons for the choice of
Delaware as state of incorporation by a majority of Fortune 500 and New York
Stock Exchange listed companies, but it should be evident by now that the

choice is dictated by the perceived superiority of Delaware corporate law in
terms of stability and flexibility for management."2 '

The Massachusetts and North Carolina statutes are also possible candidates

for approval since they require the principal office or business and an apparent
plurality of assets and/or employees to be in state. The in-state presence of the

principal operations of the corporation, particularly over a period of time,
cannot be regarded as accidental or insignificant. However, the location of a
bare plurality of assets alone may change from month to month in any
particular company for reasons having nothing to do with corporate governance.

123. See Langevoort, The Supreme Court and the Politics of Corporate Takeovers: A Comment
on CTS Corp. v. Dynamics Corp. of America, 101 Harv. L. Rev. 96, 106 (1987); Johnson,
Minnesota's Control Share Acquisition Statute and the Need for New Judicial Analysis of State
Takeover Legislation, 12 Win. Mitchell L. Rev. 183 (1986); Cox, The Constitutional "Dynamics"
of the Internal Affairs Rule-A Comment on CTS Corporation, 13 J. Corp. L. 317, 366-68 (1988).

124. 19 Sec. Reg. & L. Rep. (BNA) No. 33, at 1266 (1987).
125. See Macey & Miller, Toward an Interest-Group Theory of Delaware Corporate Law, 65

Tex. L. Rev. 469 (1987) (an update on this subject).
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The other statutes do not have the same conviction to them. While all require
significant in-state contacts, these contacts might be sufficient to require in-state
incorporation for local operations but not to subject out-of-state operations and
shareholders to local control.

It has frequently been argued that applying state law other than the law of
the state of incorporation to internal corporate affairs creates a situation of
intolerable uncertainty for corporate planners and invites chaos. The uncer-
tainty and potential chaos are ascribed to the difficulty of policing or even
determining the location of the principal place of business or the majority of
stockholders at any particular point in time and the fact that the corporation's
internal affairs may be subject to a different controlling law from year to year
due to factors beyond the control of management.12 This argument is over-
stated."2 7 As has already been set out in detail, national corporations have
successfully dealt with conflicting regulation for many years. Corporate counsel
are quite accustomed to planning in the face of cumulative and sometimes
conflicting laws at the federal, state, local, and foreign levels.

As Professor Buxbaum has pointed out, most interstate conflicts are of either
the nuisance or the "two hurdle" (i.e., one standard is higher than the other)
variety; seldom does a true "conflict of obeisance" arise, with one state prohibit-
ing what another interested state commands. 28 In any event, it is hardly
imaginable that a corporation could accidentally meet the stringent standards of
the New York or California tests cited above, since those require a majority of
the corporation's business to be allocated to the home state.2 9 The major
objection, therefore, seems to be that a corporation might fail the host state test
for reasons beyond its control, i.e., the removal of a majority of non-nominee
stockholders from the state in the case of California. This objection can be met
in any of several ways: (i) incorporation of the business in California; (ii)
location of a majority of the company's assets, sales, and payroll outside
California in order to escape the statute regardless of the location of stockhold-
ers; or (iii) amendment of the statute to eliminate the majority of stockholder
requirement.

126. Halloran & Hammer, supra note 63, at 1283; Kozyris, supra note 26, at 58; Comment,
California's Statutory Attempt to Regulate Foreign Corporations: Will It Survive the Commerce
Clause?, 16 San Diego L. Rev. 943, 956-57 (1979).

127. Kaplan observed in 1968:

The precise details of such confusion are seldom stated, other than to assert that it would be
impossible to comply with mutually exclusive requirements. Such a result would almost never
occur under present corporation statutes and is unlikely to occur in the future. This argument
of uncertainty and confusion is seldom challenged, though it is probably neither so cogent nor
so compelling as it might at first seem.

Kaplan, supra note 80, at 476. The argument was rejected in Wilson v. Louisiana-Pacific
Resources, as "speculative and without substance." 138 Cal. App. 3d 216, 227, 187 Cal. Rptr. 852,
860 (Ct. App. 1982).

128. Buxbaum, supra note 12, at 37-40.
129. See supra notes 113-14 and accompanying text.
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CONCLUSION
The MITEICTS proposal that the state of incorporation have exclusive

rights in the field of internal affairs was not necessary to the decisions in those
cases and should not be blindly adopted, whether in the area of takeover statutes
or any other internal affairs issue. While the state of incorporation has histori-
cally been recognized as having the authority to regulate domestic corporations,
this right was never exclusive. Other states have interests due to the presence of
local assets, shareholders, creditors, suppliers, customers, corporate principal
place of business, and other considerations which may outweigh the interest of a
state of incorporation; Delaware is the principal example of such a state of
incorporation since it frequently has none of those interests. To say that a state
may not regulate foreign corporations having a predominance of local contacts is
to create a constitutional right in a foreign corporation to establish its principal
operations in a host state free from local control. This would certainly stand all
existing precedent in this area on its head.
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