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INTRODUCTION

In Eastman Kodak Co. v. Image Technical Services,' the United
States Supreme Court quietly revolutionized antitrust jurispru-
dence. Holding that “difficult and costly” information gaps in mar-
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kets for “complex durable goods” can confer “market power” on
sellers in those markets, regardless of their market share,? the
Supreme Court significantly altered the most critical definition in
antitrust law. Because information gaps of the kind recognized in
Kodak exist in almost every market, cannot be measured with any
degree of accuracy, are often of indeterminate cause, and are virtu-
ally impossible to remedy, the new methodology announced by the
Court in Kodak threatens to confuse and complicate antitrust prac-
tice and doctrine for many years to come.

The Supreme Court appears neither to have intended to rede-
fine the concept of market power nor to have considered the defini-
tional implications of its decision. Justice Blackmun, writing for the
majority in Kodak, characterized the controversy before the Court as
“‘yet another case that concerns the standard for summary judgment
in an antitrust controversy,””® hardly the stuff of revolutionary pro-
nouncements. And though Justice Scalia, in his dissent,* disagreed
strongly with that characterization, he too ignored the definitional
change, arguing that the case presented only ‘““a very narrow,” albeit
“extremely important,” question about the substantive law of tying
arrangements and attempted monopolization.®

When analyzing the Kodak opinion, commentators will doubt-
less focus on some of its more obvious problems. Kodak raises sig-
nificant questions about the vitality of the per se rule of illegality in
tie-in cases.® It apparently rejects the highly theoretical approach to

2. See id. at 2085-87.

3. Id. at 2076.

4. Justices O’Connor and Thomas joined in Justice Scalia’s dissenting opinion.

5. Kodak, 112 S. Ct. at 2092 (Scalia, J., dissenting). The Supreme Court has defined
a tying arrangement, also known as a tie-in, as “‘an agreement by a party to sell one
product but only on the condition that the buyer also purchases a different (or tied)
product, or at least agrees that he will not purchase that product from any other sup-
plier.” Northern Pac. Ry. v. United States, 356 U.S. 1, 5-6 (1958).

6. Courts have taken two separate approaches to antitrust allegations under section
1 of the Sherman Act, 15 U.S.C. § 1 (1988) (prohibiting certain conduct in restraint of
trade)—the rule of reason and the per se rule. Because most business conduct could be
deemed to be “in restraint of trade,” the Sherman Act has been interpreted to make
illegal only unreasonable restraints of trade. Thomas A. Piraino, Jr., Reconciling the Per Se
and Rule of Reason Approaches to Antitrust Analysis, 64 S. CaL. L. REv. 685, 689 (1991).
Under the “rule of reason’ standard, courts engage in a factual inquiry into the *‘com-
petitive circumstances and justifications of business conduct” to determine the reasona-
bleness of any alleged restraint. /d.

The “per se” rule of illegality developed in response to the burdensome, and often
unnecessary, factual inquiry under the *“‘rule of reason” standard. Under the per se rule,
“[p]ractices clearly having a ‘pernicious effect on competition’ and lacking ‘any redeem-
ing virtue’ could be conclusively presumed to be illegal without any inquiry into compet-
itive purpose or market effect.” Id. at 691 (citations omitted). This categorical and
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issues of antitrust economics adopted by the Court over the past
fifteen years.” The decision also declares that the parts and services
provided for its own equipment by a single company can themselves
constitute relevant markets for antitrust purposes, even though that
company has only a small market share in the primary equipment
market.® The first wave of post-Kodak commentary turned to these
problems immediately,® but their significance is dwarfed by Kodak’s
inconspicuous but profound alteration of the central term in the vo-
cabulary of antitrust.

Embedded within the “garden variety” summary judgment is-
sues described by the Kodak majority and the narrow substantive
concerns of the dissent lies a new—and radically expanded—defini-
tion of “market power.” Because ‘“market power” is a uniform con-
cept in antitrust law and its existence and possession is a
precondition to liability for practically every major antitrust of-
fense,!® the Supreme Court’s expansive redefinition of that term will
change the nature of the market power inquiry in many, if not all,

absolutist approach has the weakness of occasional overbreadth, but it reduces litigation
time and expense and provides clear guidelines for business. Id. at 691-92.

In both the Ninth Circuit Court of Appeals and the Supreme Court, Kodak offered
several business justifications for its allegedly anticompetitive practices. Kodak, 112 S.
Ct. at 2079. Although the Ninth Circuit found Kodak’s tying agreements to be arguably
unlawful per se, Eastman Kodak Co. v. Image Technical Servs., 903 F.2d 612, 617 (9th
Cir. 1990), aff 'd, 112 S. Ct. 2072 (1992), and although the Supreme Court had previ-
ously announced on many occasions that good business reasons will not justify per se
violations of the antitrust laws, se, e.g., United States v. Socony-Vacuum Oil Co., 310
U.S. 150, 220 (1940) (holding that *‘the elimination of so-called competitive evils is no
legal justification for [anticompetitive] buying programs”); National Soc’y of Prof’l
Eng’rs v. United States, 435 U.S. 679, 693-95 (1978) (recognizing that safety concerns
brought on by fears of competitive bidding are not sufficient to prohibit such bidding in
the face of the Sherman Act), the Ninth Circuit directly entertained Kodak’s arguments
of business justification. See Kodak, 903 F.2d at 618-19. The Supreme Court referred to
those arguments indirectly, but without criticizing the Ninth Circuit for having heard
them. Kodak, 112 S. Ct. at 2078-79. The suggestion that such justification may be well-
received by the Court undercuts the concept of per se illegality and casts doubt on the
continued vitality of the per se rule against tying arrangements.

7. See infra notes 130-131 and accompanying text; see also infra note 139 (arguing
that Kodak does not reject arguments based upon economic theory, but counters one
theoretical argument with another).

8. See Kodak, 112 S. Ct. at 2089-90. Kodak controlled almost 100% of the parts
market and at least 80% of the service market, thus providing Kodak with the power to
exclude competition or control prices. Id.

9. See, e.g., Neal Stoll & Shepard Goldfein, Kodak: A Barrier Against Naked Economic
Theory, N.Y. LJ., June 16, 1992, at 3; Jonathan Jacobson, Kodak: Daguerreotype or Laser
Projection?, N.Y. L]., July 30, 1992, at 5.

10. See infra notes 13-20 and accompanying text.
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future antitrust cases.!' The implications of this change are mo-
mentous: after Kodak, every company, no matter how small, may be
subject to the heightened form of antitrust scrutiny previously re-
served exclusively for firms with a high share of the relevant market.

This Article will analyze the quiet revolution worked by the Ko-
dak case. In particular, Part I will discuss the central and pervasive
role that antitrust doctrine ascribes to market power analysis. Part
IT will examine briefly the phenomenon of imperfect information,
describe some of its more common causes, and set forth some of the
difficulties inherent in any judicial effort to remedy market failures
on a case-by-case basis. Part III will review the role assigned by the
Kodak Court to informational failures in the determination of market
power and will explore the implications of this new role—and that
of other forms of market failure—for antitrust theory and practice.
Finally, Part IV will propose a solution for limiting the doctrinal and
commercial harm that Kodak could cause, a solution made impera-
tive by the need to constrain the far-reaching implications of Kodak
discussed in Part III.

I. THE CrITICAL ROLE OF MARKET POWER IN ANTITRUST LAW

Market power is the focal point of antitrust law. All the major
antitrust statutes concentrate on either preventing its formation or
prohibiting its misuse.!?> The legality of attempts to monopolize,
form joint ventures and effect corporate mergers depends in each
case upon whether those activities would be likely to create market
power for the participants.’® A firm with market power is held to a
higher standard of business conduct than one without it; such a firm

11. Kodak is limited by its terms to “difficult and costly” information gaps and
“switching costs” in markets for “complex durable goods” only. However, the rationale
of Kodak’s new approach to determining market power extends logically and easily to
other types of market imperfections in other kinds of markets. See infra notes 141-153
and accompanying text.

12. See, e.g., Sherman Act, 15 U.S.C. §§ 1, 2 (1988) (declaring combinations or con-
spiracies in restraint of trade illegal, and making it a felony to monopolize or attempt to
monopolize trade); Clayton Act §§ 3, 7, 15 U.S.C. §§ 14, 18 (1988) (making it unlawful
to sell goods on the condition that the buyer refrain from dealing with a competitor,
where the effect would substantially lessen competition or tend to create a monopoly, or
to buy the stock of a competitor where it would have the same effect); FTC Act § 5, 15
U.S.C. § 45 (1988) (declaring unfair methods of competition unlawful).

13. See United States v. Empire Gas Corp., 537 F.2d 296, 298-99 (8th Cir. 1976)
(holding that the prospect of attaining market power is critical to a determination of the
*“dangerous probability of success,” an element of the attempted monopolization of-
fense), cert. denied, 429 U.S. 1122 (1977); see also United States v. Continental Can Co.,
378 U.S. 441, 461 (1964) (evaluating the legality of a proposed merger by reference to
post-merger market power).
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is obliged, under certain circumstances, to share the source of its
power with rivals'* and is required, under other circumstances, to
continue cooperating with competitors when it might prefer to do
otherwise.'® All cases judged under the “rule of reason” standard—
the increasingly dominant decisional paradigm'®—consider market
power a highly relevant factor, and certain legally suspect contrac-
tual arrangements, such as “tie-ins,” are unlawful per se only if the

seller has market power in the tying product.'’

The concept of market power has a uniform meaning through-
out antitrust jurisprudence. When courts discuss the kind or
amount of market power necessary to define a “monopolist,”'® for
example, they are implicitly describing the same sort of ‘“market
power” used to decide tie-in cases, group boycotts,'? and all the

14. See Otter Tail Power Co. v. United States, 410 U.S. 366, 377-80 (1973) (holding
that the refusal to permit a municipality access to an electric power grid when such ac-
cess was necessary for independent power generation was a violation of the Sherman
Act).

15. See Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585, 600-05
(1985) (holding that the termination of participation in a multi-area lift ticket by a mo-
nopolist solely for exclusionary reasons violated the Sherman Act).

16. See, e.g., National Collegiate Athletic Ass’n v. Board of Regents, 468 U.S. 85, 103-
04 (1984); Broadcast Music, Inc. v. Columbia Broadcasting Sys., 441 U.S. 1, 8 (1979);
National Soc’y of Prof’l Eng’rs v. United States, 435 U.S. 679, 688 (1978); Piraino, supra
note 6, at 686 (“[I]n the past ten years, the per se rule has been applied less frequently,
and the rule of reason has achieved a dominant role in antitrust analysis.”).

17. See Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2, 13-14 (1984).

18. According to the Supreme Court, “market power” is a necessary, but not a suffi-
cient, precondition to the possession of “monopoly power.” In Kodak, for example, the
Court recited the axiom that “[m]onopoly power under § 2 requires, of course, some-
thing greater than market power under § 1.” Eastman Kodak Co. v. Image Technical
Servs.,, 112 S. Ct. 2072, 2090 (1992). Traditionally, firms have converted market power
to monopoly power by willfully acquiring or maintaining the former or by engaging in
some type of impermissible exclusionary conduct. See, e.g., Board of Regents, 468 U.S. at
112 (holding that control over an entire market for college football television broadcasts
constituted a monopoly); United States v. Grinnell Corp., 384 U.S. 563, 570-71 (1966)
(holding that possession of 87% of the relevant market share and willfully maintaining
such a share constituted a monopoly); American Tobacco Co. v. United States, 328 U.S.
781, 797 (1946) (holding that a conspiracy to control the interstate tobacco market with
intent to exclude competitors constituted a monopoly offense).

19. See, e.g., Northwest Wholesale Stationers v. Pacific Stationery & Printing Co., 472
U.S. 284, 298 (1985) (holding that a plaintiff challenging expulsion from a group buying
cooperative must show that “the cooperative possesses market power or unique access
to a business element necessary for effective competition,” in order to satisfy the per se
test of illegality); see also FTC v. Indiana Fed'n of Dentists, 476 U.S. 447, 458 (1986)
(holding that the per se approach in group boycott cases “has generally been limited to
cases in which firms with market power boycott suppliers or customers in order to dis-
courage them from doing business with a competitor”).

“Group boycotts,” also known as “concerted refusals to deal,” generally involve
*“joint efforts by a firm or firms to disadvantage competitors by ‘either directly denying
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other antitrust offenses in which market power is a necessary ele-
ment.2® Courts are also describing, or at least they had described
before Kodak, a concept applicable to all markets, without exception.
Any change in the judicial definition of market power for one pur-
pose, or for one type of offense, would therefore reverberate
throughout antitrust law, altering that crucial definition for almost
all purposes, in all markets and for all offenses that involve the mar-
ket power concept.

Despite its importance to antitrust law, the notion of ‘“‘market
power” lacks a precise judicial definition. The Supreme Court has
described the term variously as the “‘power to set higher than com-
petitive prices,”?! “the ability to raise prices above those that would
be charged in a competitive market,”?? and “the power to control
prices or exclude competition.””?®> Obviously, these definitions are
not mutually consistent. Additionally, each contains problems of
measurement that make its application by a trial court highly prob-
lematic.?* These problems, among others, have spawned scholarly
demands that courts employ a more economically precise definition

or persuading or coercing suppliers or customers to deny relationships the competitors
need in the competitive struggle.” > Northwest Wholesale Stationers, 472 U.S. at 294 (cita-
tions omitted).

20. Although the Supreme Court has never explicitly acknowledged that the same
notion of market power applies throughout antitrust, it has acted in a manner consistent
with that premise. When discussing “‘market power” in the tying context, for example,
the Supreme Court regularly quotes, and specifically relies upon, definitions of market
power taken from cases dealing with monopolization. Ses, e.g., Kodak, 112 S. Ct. at 2080-
81 (quoting and citing, in its discussion of the traditional definition of market power,
Gninnell Corp., 384 U.S. at 571, and United States v. E.I. du Pont de Nemours & Co., 351
U.S. 377, 391 (1956), both monopolization cases).

21. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 590 (1986).

22. Board of Regents, 468 U.S. at 109 n.38.

23. E.I du Pont de Nemours, 351 U.S. at 391. Strictly speaking, this is not a definition
of market power, but of monopoly power. Economists generally consider the terms to
be synonymous. See Richard Schmalensee, Comment, Another Look at Market Power, 95
Harv. L. REv. 1789, 1789 n.1 (1982). Some antitrust scholars have argued persuasively
that antitrust courts have used, and should use, the terms “‘market power’ and *‘monop-
oly power” interchangeably. See Thomas G. Krattenmaker & Steven C. Salop, Anticompe-
titive Exclusion: Raising Rivals’ Costs to Achieve Power over Price, 96 YaLE L.J. 209, 219 (1986)
(arguing that antitrust opinions that facially state distinct general standards for each
practice actually “express concern with an identical, underlying antitrust policy issue:
the undue, unfair, or anticompetitive exclusion of rivals by their competitors™).

24. See, e.g., Wilham M. Landes & Richard A. Posner, Market Power in Antitrust Cases,
94 Harv. L. Rev. 937, 939-52 (1981). The measurement problems include, for example,
assessing the “‘competitive price” by extrapolating from the price levels in an actual
market to those in a hypothetically “competitive” one; determining how much price dis-
persion, if any, can exist before the market seems uncompetitive; and defining with some
specificity terms such as “control” of price and *‘exclusion” of competition. Id.
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of market power,?* and have helped to explain the adoption by most
courts of the use of “‘market share” as a practical, shorthand method
for measuring market power.

The use of market share as a proxy for market power dates back
at least as far as Judge Learned Hand’s famous opinion in the Alcoa
Case.?® The particulars of market share methodology have changed
very little over the years.2’” As Professors Landes and Posner have
stated, “[t]he standard method of proving market power in antitrust
cases involves first defining a relevant [product and geographic]
market in which to compute the defendant’s market share, next
computing that share, and then deciding whether it is large enough
to support an inference of the required degree of market power.”?8
This methodology, however, may be problematic. High market
share may overstate true market power, while low market share may
understate it.2° Other factors ignored by conventional market share
analysis, such as ease or difficulty of entry into the market, persist-
ently high profits, and the presence in the market of unused capac-
ity, can often help present a more precise picture of true market
power.?® Accordingly, some federal courts have chosen to modify
their techniques for assessing market power by permitting, for ex-
ample, evidence of the absence of entry barriers to a particular mar-
ket to offset a defendant’s high market share.®>' The Supreme Court

25. See Krattenmaker & Salop, supra note 23, at 253-66; Landes & Posner, supra note
24, at 976-82.

26. United States v. Aluminum Co. of Am., 148 F.2d 416, 424 (2d Cir. 1945) (hold-
ing that a firm with more than 90% market share has a monopoly, a firm with less than
33% does not, and a firm with 60% or 64% is “‘doubtful”’).

27. Although the Supreme Court has never expressly ratified the market share crite-
ria adopted by Judge Hand in the Alcoa Case, in no case prior to Kodak had the Court
found “market power” in a firm with a market share of less than 50%. Some lower
federal courts have expressly allowed other factors—such as the strength of consumer
demand, the absence of effective barriers to entry, or the apparent vigor of interbrand
competition—some weight in market power analysis. Seg, e.g., Broadway Delivery Corp.
v. United Parcel Serv., 651 F.2d 122, 127-30 (2d Cir.) (suggesting that a firm with low
market share may possess monopoly power), cert. denied, 454 U.S. 968 (1981); Forro
Precision, Inc. v. International Bus. Machs. Corp., 673 F.2d 1045, 1058-59 (9th Cir.
1982) (leaving open the possibility that a firm with a market share of 35% may have
market power, if adequate evidence of the existence of other factors is introduced).
Before Kodak, however, the Supreme Court had never considered factors other than
market share when assessing a firm’s market power.

28. Landes & Posner, supra note 24, at 938.

29. See 2 PuiLLIP E. AREEDA & DoNALD F. TURNER, ANTITRUST Law § 507 (1978).

30. For a full discussion of the shortcomings of the market share proxy as an accu-
rate index of market power, see generally Schmalensee, supra note 23.

31. See Ball Memorial Hosp. v. Mutual Hosp. Ins., 784 F.2d 1325, 1335 (7th Cir.
1986) (finding that Blue Cross and Blue Shield (the “Blues’’) had no power in the mar-
ket for health insurance, regardless of their market share, because “[n]lew firms may



1993] ANTITRUST AFTER KobpAak 343

has never adopted or approved any of these modifications.

As proxy measures go, market share has proved both durable
and useful. For almost fifty years it has remained the keystone of
market power analysis, virtually unaltered by the Supreme Court,
even while the Court was extending market power analysis to new
areas of antitrust law. When the Court declared in 1984 that “mar-
ket power” in the tying product was necessary to make a tying ar-
rangement unlawful per se,?? the Court applied its traditional test of
market power—the market share proxy—in what was then a new
context. The following year, when it added a market power require-
ment to the per se version of the group boycott offense, the Court
used the term “‘market power” without defining or describing it at
all,®? apparently convinced that the meaning of “market power” was
so well understood that it needed no further elaboration.

The Supreme Court has remained particularly faithful to the
market share proxy. For the past forty years,?* the Court has con-
sistently repeated the rule—although occasionally altering its pre-
cise wording—that the existence of market power ‘‘ordinarily may
be inferred from the predominant share of the market.””?® While the
Court has consistently suggested by its use of the word “ordinarily”’
that the market share proxy was theoretically subject to some set of
limiting circumstances, prior to Kodak it had never either intimated
what those circumstances might be or applied a standard for ascer-

enter easily [since] insurers need only a license and capital . . . [and t]he Blues do not
own any assets that block or delay entry”); see also Indiana Grocery v. Super Valu Stores,
864 F.2d 1409, 1414 (7th Cir. 1989) (stating that high market share translates to market
power “‘only when sales reflect control of the productive assets in the business, for only
then does it reflect an ability to curtail total market output”); Ocean State Physicians
Health Plan v. Blue Cross, 692 F. Supp. 52, 69 (D.R.1. 1988) (“In a regulated industry,
such as health care insurance, a heavy reliance on market share statistics probably would
be an inaccurate or misleading indication of monopoly power.”), af 'd, 883 F.2d 1101
(1st Cir. 1989), cert. denied, 494 U.S. 1027 (1990).

Commentators who recognize that other economic factors may counterbalance the
presumptive power of firms with high market share argue nevertheless that firms with
small market share (“below 50 or 60 percent”) should enjoy a presumption of
powerlessness. PHILLIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST Law ¢ 518.3¢
(Supp. 1991).

32. Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2, 26-27 (1984).

33. Northwest Wholesale Stationers v. Pacific Stationery & Printing Co., 472 U.S.
284, 296-98 (1985).

34. See Eastman Kodak Co. v. Image Technical Servs., 112 S. Ct. 2072 (1992); Jeffer-
son Parish Hosp. Dist., 466 U.S. at 2; Fortner Enters. v. United States Steel Corp., 394 U.S.
495 (1969); United States v. Grinnell Corp., 384 U.S. 563 (1966); United States v. E.I.
du Pont de Nemours & Co., 351 U.S. 377 (1956); Times-Picayune Publishing Co. v.
United States, 345 U.S. 594 (1953).

35. Grinnell, 384 U.S. at 571.
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taining market power that actually differed from a strict market
share approach. For the Supreme Court, market share had become
the functional equivalent of market power.

The durability of the market share proxy stems in part from the
practical benefits that it confers on antitrust courts and prospective
antitrust defendants. While a firm may be unable to determine its
marginal cost,®® or the pertinent elasticities of demand and sup-
ply,®? it can readily identify its competitors and gauge, with a rea-
sonable degree of accuracy, its share of the relevant product market.
The relative ease with which firms can estimate their own degree of
market share—and hence market power—doubtless enables firms to
estimate their risk of being subjected to the stricter scrutiny im-
posed on firms with high market share, and diminishes the prospect
of costly and time-consuming antitrust litigation. Similarly, the
availability of the market share surrogate provides courts with a
workable methodology in an area that otherwise could be extremely
complicated. It is not difficult to understand, therefore, why the
market share proxy has endured so long in its traditional form.

Because the concept of “market power” has had a consistent
meaning for all companies, in all markets, and for all antitrust viola-
tions, a change in the methodology for determining its possession
would effectively restructure most of antitrust law. Until Kodak, the
Supreme Court had been understandably reluctant to engage in that
kind of restructuring.

II. PERFECT COMPETITION, MARKET IMPERFECTIONS AND
INFORMATION GAPS: A BRIEF OVERVIEW

In Kodak, the Supreme Court rejected the market share proxy in
favor of an analysis that recognizes the monopoly-like power that
can accrue to firms with a small market share in markets made im-
perfect by the presence of “difficult and costly” information gaps

36. ‘“Marginal cost” represents the “extra or additional cost of producing another
unit of output.” PauL A. SAMUELSON & WiLLiam D. NorpHAUs, Economics 463 (12th
ed. 1985). In economic terms, ‘‘market power” is simply the ability to set price above
marginal cost. See Landes & Posner, supra note 24, at 939 (“*Under perfect competition,
price equals marginal cost, so if a firm’s price is above its marginal cost, the implication
is that . . . it has at least some market power.”).

37. Elasticity of demand, also called price elasticity of demand, measures the “de-
gree to which quantity [of a product] demanded by buyers responds to a price change”
in that good. Elasticity of supply, also referred to as price elasticity of supply, measures
the “percentage change in quantity supplied divided by the percentage change in price”
or, in other words, the responsiveness of suppliers to an increase in price. SAMUELSON &
NORDHAUS, supra note 36, at 912. Elasticities of demand and supply are relevant to the
determination of “market power.” See Landes & Posner, supra note 24, at 939-44.
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and “‘very high” switching costs.®® Information gaps and switching
costs are two species of what economists generally refer to as a
“market failure,” which may arise from any “imperfection in the
price system that prevents an efficient allocation of resources.”*®
Because Kodak’s new analytical paradigm explicitly recognizes that
the existence in a market of certain informational imperfections can
make small firms in that market “powerful” in the antitrust sense, a
brief discussion of market imperfection is in order.

Perfect competition—that is, the absence of market failure—is
easily defined. Paul Samuelson and Willlam Nordhaus, authors of a
well-known university textbook on economics,*? define it generally
as the presence in a market for a particular good of ‘““a sufficient
number of firms or degree of rivalry such that no one firm can affect
the price of that good.”*! Other definitions of perfect competition,
offered by law professors or policy analysts, differ slightly in their
wording but are similar in substance.*? Perfectly competitive mar-
kets demonstrate the following four characteristics: (1) perfect
product homogeneity; (2) large numbers of buyers and sellers; (3)
perfect knowledge of market conditions by all market participants;
and (4) the complete mobility of all productive resources.*?

Despite the ease with which economists and law professors can
describe the theory of perfect competition and its necessary precon-
ditions, they are hard-pressed to identify any market that is actually
either perfectly competitive or perfectly demonstrative of even one
of the four preconditions of perfect markets. Almost every real mar-
ket contains some product heterogeneity,** lacks sufficiently large

38. Eastman Kodak Co. v. Image Technical Servs., 112 S. Ct. 2072, 2085, 2087
(1992).

39. SaMUELsSON & NORDHAUS, supra note 36, at 909.

40. SAMUELSON & NORDHAUS, supra note 36.

41. Id. at47. George Stigler, the father of modern price theory, defined perfect com-
petition as that state of the market “in which the individual buyer or seller does not
influence the price by his purchases or sales”; in other words, a market in which “the
elasticity of supply facing any buyer is infinite, and the elasticity of demand facing any
seller is infinite.” GEORGE J. STIGLER, THE THEORY OF PRICE 87 (3d ed. 1966).

42. Ses, eg., HErBERT HOVENKAMP, ECONOMICS AND FEDERAL ANTITRUST Law 1-2
(1985) (“A competitive market is one in which 1) every good is priced at the cost of
producing it, giving the producers and sellers only enough profit to maintain investment
in the industry; and 2) every person willing to pay this price will be able to buy it.”);
Davip L. WEIMER & AIDAN R. VINING, PoLicy ANALysis, CONCEPTS AND PRACTICE 264
(2d ed. 1992) (“In an efficient market the equilibrium price equals the marginal social
cost of production.”).

43. See HOVENKAMP, supra note 42, at 2; STIGLER, supra note 41, at 88.

44. In most markets, sellers attempt to distinguish their products from those of their
competitors, either by actually making them different or by making claims that they are
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numbers of buyers or sellers, displays significant gaps of informa-
tion, and places some brake on the mobility of resources.*®> These
flaws, of course, are not the only barriers to perfectly functioning
markets. Antitrust law has historically focused on market imperfec-
tions that have been created by the unlawful acquisition or abuse of
monopoly power and by the conspiratorial activity of competitors.*®
These barriers to perfect competition are, in an important sense,
produced by market participants, not by the workings of the market
itself, and for that reason are analytically distinguishable from struc-
tural “market failures.”

In particular, imperfect information is a market failure because
inadequate, incorrect, or incomplete product information will pre-
vent consumers from obtaining perfect knowledge about that mar-
ket, causing the market to move further away from the competitive
ideal.*” The failure of a market to generate perfect information
might seem counterintuitive: sellers and buyers have strong eco-
nomic incentives respectively to disseminate and to gather informa-
tion, and theory suggests that if the production of information were
costless to sellers, disclosure would be virtually complete.*® All
markets, however, demonstrate information gaps, for a broad range
of reasons.

Gaps in consumer information can arise because the production
of complete product information is expensive. Often, a company
choosing to produce that information, in spite of its cost, will be
unable to realize the full value of its efforts.*® So-called “public
good” properties®® of information often deter its production and

unique. The presence of these real and claimed differences between products in the
same market complicates the task of comparison for consumers, makes price a less relia-
ble indicator of value, and occasionally creates enough demand for a particular product
to allow it to command a premium above the market price. Se¢ SAMUELSON & NORDHAUS,
supra note 36, at 508-11, 536-38.

45. See HOVENKAMP, supra note 42, at 14.

46. See, e.g., infra notes 70-71.

47. See, e.g., Howard Beales et al., The Efficient Regulation of Consumer Information, 24
J-L. & Econ. 491, 492 (1981) (noting that without sufficient information about price,
quality and other relevant product attributes, ““the incentive to compete on price and
quality will be weakened, and consumer welfare will be reduced”).

48. Id. at 502. For buyers, the increase in real income resulting from increased effi-
ciency in purchase decisions is a strong economic incentive to obtain product informa-
tion. On the part of sellers, the economic gain from disclosing information which
distinguishes their product and makes it a more attractive purchase decision is obvious.
Id.

49. See id. at 502-04.

50. Economists define a “‘public good” as one “whose benefits may be provided to
all people . . . at no more cost than that required to provide it to one person. The
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dissemination by private parties;*! once released, information com-
piled by one firm can be appropriated by others who have contrib-
uted nothing to its production, who sometimes pay nothing for its
use, and who can frequently re-use or resell the information, with-
out diminishing its value. Consequently, would-be producers of in-
formation cannot usually capture its full value for themselves, and
will be dissuaded from producing all the information necessary to
the effective functioning of their market. The underproduction of
information can thus represent a rational response by sellers to
structural market flaws that they cannot correct individually.>?

Obviously, not all information gaps are structural. Sellers can
create some informational problems and exacerbate others that they
did not create. For example, in the short run, spreading false infor-
mation about one’s product, or withholding negative information
about it, can be distinctly profitable, as can issuing misinformation
about the products of one’s competitors. Sellers possessed of mar-
ket power in a particular product market may have incentives to mis-
use, or create, imperfect information.>® For their part, consumers
may fail to gather adequate product information or to evaluate ra-
tionally that which they do acquire.?*

From a causal perspective, information gaps can arise from one
or more of three sources: individual sellers can intentionally initiate
them,?® buyers can create them through ignorance or neglect, or the
market may generate them structurally, without “fault” on the part
of either sellers or buyers. Two or three of these sources can com-
bine in some proportion to jointly produce imperfect information.
Recent academic literature about the legal implications of imperfect
information has assiduously avoided any discussion of the causation
problem®® for several reasons: imperfect information, however

benefits of the good are indivisible and people cannot be excluded.” SaMuEeLsoN &
NorbHAus, supra note 36, at 913.

51. Id. at 48-49, 713-15.

52. Id.

53. See Beales et al., supra note 47, at 507. See generally Steven Salop, The Noisy Monop-
olist: Imperfect Information, Price Dispersion, and Price Discrimination, 44 Rev. Econ. Stup.
393 (1977) (arguing that sellers exploit differences in levels of consumer information to
maximize gain from poorly informed consumers).

54. See Beales et al., supra note 47, at 506.

55. Any conspiracy by sellers to restrict the flow of relevant product information
would, of course, violate section 1 of the Sherman Act. See Sherman Act, 15 US.C. § 1
(1988) (“Every . . . conspiracy, in restraint of trade or commerce . . . is declared to be
illegal.”).

56. See generally Richard Craswell, Tying Requirements in Competitive Markets: The Con-
sumer Protection Issues, 62 B.U. L. REv. 661 (1982) (not discussing the causation problems
of imperfect information); Alan Schwartz & Louis L. Wilde, Intervening in Markets on the
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caused, is a market-wide problem; its cause may be structural in na-
ture; and it may be impossible to allocate responsibility for jointly
caused imperfections.

Additionally, recent commentaries have been openly skeptical
of the extent to which any methodology can accurately measure the
anticompetitive effects of imperfect information in a particular mar-
ket.>” This skepticism derives from the fact that in most markets,
and especially in competitive ones, buyers and sellers have strong
incentives to close information gaps on their own. These incentives
may fail, however, when buyers and sellers either affirmatively de-
sire the particular information gaps,®® or recognize that the cost of
eliminating the imperfections exceeds the harm done to the market
by their continued existence.>® Consequently, causation problems
and the attendant difficulties of measurement have led commenta-
tors to conclude that information failures require the kind of
market-wide, regulatory solutions that courts are institutionally in-
capable of fashioning.®°

III. THE Kopak DECISION: MARKET POWER REDEFINED

If Kodak had done no more than replace the market share proxy
for market power with some new test, its impact on antitrust law
would have been considerable. But by basing its new test on the
presence of informational imperfections in the relevant market, the
Court has married antitrust jurisprudence to the field of information
economics, called by one commentator ““the most confusing branch

Basis of Imperfect Information: A Legal and Economic Analysis, 127 U. Pa. L. REv. 630 (1979)
(not discussing causation).

57. See Craswell, supra note 56, at 688 (suggesting that a distinction between procom-
petitive and anticompetitive tie-ins on the basis of an empirically-grounded cost-benefit
analysis is “‘so difficult and so subjective” that it would “rarely if ever yield unequivocal
conclusions”); Schwartz & Wilde, supra note 56, at 660-62 (discussing difficulties inher-
ent in attempts to determine when market price has become significantly distorted from
that which would prevail in a hypothetically perfectly informed market).

58. See Craswell, supra note 56, at 686-89 (explaining how buyers and sellers use
imperfect information as a means of allocating risk).

59. See id. at 689-90.

60. See id. at 700 (commenting that in the context of tying arrangements, assessment
of the kind of market failure caused by imperfect information “requires evidence not
usually gathered in antitrust cases . . . [and] if an information imperfection is found to
exist, the best remedy . . . may not even be available under the antitrust laws”); see also
Schwartz & Wilde, supra note 56, at 678 (arguing that “courts should play a more limited
role in responding to information problems than they do at present” and applauding
“the wisdom of the recent trend to place greater reliance on administrative
enforcement”’).
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of the dismal science,”®! with its attendant problems of measure-
ment and remedy. This marriage threatens to disrupt thoroughly
the course of antitrust law, burdening the lower courts with a slew of
difficult problems, and hopelessly confusing the business commu-
nity about the boundaries of antitrust enforcement.

A.  The Decision Itself

In addition to its well-known lines of photographic equipment
and film, the Eastman Kodak Company makes and sells high-volume
photocopier and micrographics equipment.®? Replacement parts
for this equipment are manufactured either by Kodak itself or to its
specifications by original equipment manufacturers (OEMs) and are
the only parts compatible with Kodak equipment.®® Eastman Kodak
sells post-warranty service for the equipment separately, either
through annual service contracts, which include all necessary parts,
or on a per-call basis.%*

Beginning in the early 1980s, a number of independent service
organizations (ISOs) began to service Kodak equipment using parts
purchased primarily from OEMs, but also using parts purchased
from Kodak itself, from existing Kodak customers, or from parts
brokers.®®> By the mid-1980s, the ISOs had made substantial in-
roads into Kodak’s share of the service market for Kodak equip-
ment.®® This development prompted Kodak to initiate a policy of
selling replacement parts for its equipment only to buyers who
agreed to use Kodak service exclusively or to repair their own ma-
chines.®” In conjunction with this policy, Kodak tried to limit the
ISOs’ access to other sources of Kodak parts. It agreed with the
OEMs that they would sell Kodak parts only to Kodak, pressured
parts brokers and Kodak equipment owners not to sell parts to ISOs
and attempted to restrict the availability of used Kodak machines.®®
These measures succeeded in drying up the ISOs’ sources of Kodak
parts, compelling their customers to switch to Kodak for service,
thereby forcing many ISOs out of business and causing others to

61. Beales et al., supra note 47, at 503.

62. Eastman Kodak Co. v. Image Technical Servs., 112 S. Ct. 2072, 2077 (1992).

63. ld.

64. Id.

65. Id. Parts brokers acquired Kodak parts either by purchasing them directly from
Eastman Kodak or by stripping them from used Kodak equipment. Id. at 2077 n.2.

66. Id. at 2077.

67. Id.

68. Id. at 2078.
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lose substantial revenues.%?

The measures also prompted the ISOs to accuse Eastman Ko-
dak of violating the antitrust laws. In 1987, they brought suit, alleg-
ing that Kodak had violated section 1 of the Sherman Act” by
unlawfully tying the sale of service for Kodak machines to the sale of
parts, and that Kodak had violated section 2 of the Act”' by unlaw-
fully monopolizing and attempting to monopolize the service mar-
ket for Kodak copying and micrographic machinery.”? After only
limited discovery and without a hearing, the trial court granted Ko-
dak’s motion for summary judgment.”? Finding no evidence that
Kodak had tied the sale of service or parts to the sale of its equip-
ment—but overlooking, in the process, the alleged tie between parts
and service—the court concluded that while Kodak may have had a
“natural monopoly” in the market for Kodak brand parts, its unilat-
eral refusal to sell those parts to the ISOs did not violate Section
974

By a divided vote, the Court of Appeals for the Ninth Circuit
reversed.”> With regard to the Section 2 claims, the court deter-
mined that the ISOs had offered evidence sufficient to create an is-
sue of fact as to whether Kodak’s restrictive parts policy was
“anticompetitive”” and ‘“‘exclusionary” and involved ‘“‘a specific in-
tent to monopolize.””’® As to the tying claim, the appellate court
found that parts and service were two separate products that could

69. Id.

70. Section 1 of the Sherman Act provides in pertinent part: *“Every contract, combi-
nation in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce
among the several States, or with foreign nations, is declared to be illegal.” 15 U.S.C.
§ 1 (1988).

71. Section 2 of the Sherman Act states:

Every person who shall monopolize, or attempt to monopolize, or combine or
conspire with any other person or persons, to monopolize any part of the trade
or commerce among the several States, or with foreign nations, shall be
deemed guilty of a felony, and, on conviction thereof, shall be punished by fine
not exceeding one million dollars if a corporation, or, if any other person, one
hundred thousand dollars, or by imprisonment not exceeding three years, or by
both said punishments, in the discretion of the court.
15 U.S.C. § 2 (1988), amended by 15 U.S.C. § 2 (Supp. II 1990) (increasing fines for viola-
tion to $10,000,000 and $350,000 for corporations and other persons, respectively).

72. Kodak, 112 S. Ct. at 2078.

73. Image Technical Servs. v. Eastman Kodak Co., 1989-1 Trade Cas. (CCH) 1
68,402 (N.D. Cal. 1988), rev'd, 903 F.2d 612 (9th Cir. 1990), aff 4, 112 S. Ct. 2072
(1992).

74. Id.

75. Image Technical Servs. v. Eastman Kodak Co., 903 F.2d 612 (9th Cir. 1990),
aff'd, 112 S. Ct. 2072 (1992).

76. Id. at 620.
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be tied to each other.”” The ISOs, according to the Ninth Circuit,
had produced enough evidence to indicate that Kodak had in fact
tied service to parts and that a factual issue existed as to whether
Kodak had the requisite market power in parts—the tying product—
to force or induce some of its customers to purchase Kodak-offered
service—the tied product—that they would not otherwise buy.”®
The court rejected Kodak’s purported business justifications as
either pretextual or illogical, and remanded the case for trial.”®

The Ninth Circuit’s decision in Kodak hinged entirely upon the
determination that Eastman Kodak could arguably possess power in
the after-market for its own parts. Because it was conceded on ap-
peal that the interbrand markets for Kodak’s equipment were com-
petitive,®® Kodak relied on neoclassical economic theory to argue
that it could n