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INTRODUCTION

There is no life I know
To compare with pure imagination.
Living there, you'll be free,
If you truly wish to be.
- Willy Wonkat
A distorted reality is now
a necessity to be free.
2
Elliott Smith
When inhabitants of the early twenty-first century explore or play
in virtual worlds, they generally do so while staring at two-dimensional
personal computer screens. In virtual worlds such as Second Life, for
example, people stroll through computer-generated cities, shop at
virtual stores, or attend virtual meetings, by controlling the actions of an
animated figure (called an "Avatar") with a keyboard and/or a computer
mouse. 3 While this fantasy life can be deeply engrossing, it is relatively
* Associate Professor of Law, Oklahoma City University. For helpful discussion on these
issues and/or the article itself, I would like to thank Jacqueline Lipton, Neil Richards, Adam
Kolber, Greg Lastowka, Joshua Fairfield, Lisa Ramsey, Christopher Yoo, Deven Desai, Deborah
Tussey, Michael O'Shea, Michael Grynberg, Andy Spiropoulos, Lee Peoples, Dennis Arrow,
Paula Dalley, Vicky MacDougall, Barry Johnson, Michael Gibson, Art LeFrancois, Steven
Clowney, Carla Spivack, Eric Laity, and Larry Hellman. I would also like to thank Nathaniel
Boyer, Steven Keslowitz, Chris Fenlon, and all of the other editors at the Cardozo Law Review
who helped me to improve the article and shepherded it to publication.
I LESLIE BRICUSSE & ANTHONY NEWLEY, Pure Imagination, on WILLY WONKA AND THE
CHOCOLATE FACTORY: MUSIC FROM THE ORIGINAL SOUNDTRACK OF THE PARAMOUNT
PICTURE (Hip-O Records 1996) (1971).
2 ELLIOTT SMITH, A DistortedReality is Now a Necessity to Be Free, on FROM A BASEMENT
ON THE HILL (Anti 2004).
3 See MICHAEL RYMASZEWKI ET AL., SECOND LIFE: THE OFFICIAL GUIDE 5-6, 11 (2d ed.
2008) ("The SL virtual world physically resembles the real world. It consists of interlinked
regions that contain land, water, and air (SL lets you build castles in the sky), with gravity,
weather, sun and moon that regularly cut across the horizon .... Second Life is populated by
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easy to distinguish from the brick and mortar world in which we drive
real cars and learn, work, or shop in real buildings: We are on one side
of the computer screen; the virtual environment of Second Life is on the
other.
There is, however, another kind of electronic environment that is
more all-encompassing. It does not merely claim a small piece of our
perceptual field. It swallows it entirely. It is not simply a virtual world
on a screen-but a full-fledged virtual reality-a three-dimensional
space that we seem to be within. In such an electronic environment, we
do not merely move an Avatar on a virtual street; we have the
experience of walking upon it ourselves. 4 The street life we see consists
not of computer animations confined to a rectangular interface in front
of us, but of pedestrians, street vendors, and cars that appear to move all
around us. In fact, in some virtual reality environments, we might not
only see and hear such a street scene, but smell and touch it as well. 5 As
one writer defines it, virtual reality involves computer simulations that
"[w]ra[p] sounds and pictures around us and immers[e] our senses in
such a way that the line between real and illusionary worlds
disappears. '' 6 As another puts it, virtual reality (or "VR") creates an
artificial environment that displaces our external environment and
"make[s] a person feel transported to another place."'7
It generally does so by shutting out the images and sounds we
receive from the physical world-and replacing them with images and
sounds generated by a computer and fed to us from a head-mounted
display (or "HMD") placed over our eyes. This display does not just
feed us these images and sounds. It carefully weaves them together into
an illusory three-dimensional world, one that shifts to show the
appropriate part of itself with each turn of our heads or movement of
our eyes. 8 The sounds we hear seem to reach us from across the
avatars: virtual representations of SL members, known as residents ....Second Life gives you
the freedom to pursue your dreams and interests. For some, this means having as much virtual

sex as possible; for others, it may mean attending a religious service or playing combat games in
spaceships they helped to build."); see also What is Second Life?, http://secondlife.com/whatis
(last visited Oct. 31, 2008).
4 See FRED MOODY, THE VISIONARY POSITION: THE INSIDE STORY OF THE DIGITAL

DREAMERS WHO ARE MAKING VIRTUAL REALITY A REALITY xxiii (1999) (defining "virtual
reality" as "a computer interface that appears to surround the user with an artificial environment,
often called an immersive world, or an immersive environment" (emphasis in original)).

5 Id. at xxiv (noting that in most virtual environments, "[t]he user would most likely wear a
data glove," allowing him or her to "touc[h] or gras[p] objects in the artificial environment")
6 L. CASEY LARIJANI, THE VIRTUAL REALITY PRIMER 1 (1993).
7 MICHAEL HELM, VIRTUAL REALISM 7 (1998).
8 See HEIM, supra note 7, at 20 ("The HMD allows the user no choice but to ignore the
distractions of the surroundings. The HMD uses tiny light-weight stereo binoculars to display
computer graphics just inches in front of the eyes. The earphones built into the helmet allow the
user to hear only the computer-controlled sounds of the virtual environment .... [a]s you move
your head, eyes, and ears the displays and earphone present all appropriate viewpoints-all
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distances of this virtual space. But they actually come from speakers
within the HMD. 9 The texture and resistance we feel when we touch an

object makes it seem to us as though we are touching real metal, wood,
fabric, or water. But this hardness or resistance is an illusion: it actually
comes from pressures and tactile sensations artificially generated by
"data gloves" or "data suits" that hug the surface of our skin.10

For many years, such virtual reality technology was a familiar sight
only in university laboratories. Today, with rapid increases in computer-

processing power and other technological advances, VR is finally
moving from the laboratory to everyday life. Video game enthusiasts

have already begun using VR goggles and data gloves to immerse
themselves within the action of the game."

Psychiatric patients use

them to "virtually" confront and defeat 3D manifestations of their inner
demons-whether these consist of traumatic war memories, or objects

of phobia or addiction. 12 Soldiers can now rehearse their combat
operations in a simulated foreign battlefield before they ever set foot
13
medical specialists may soon conduct a dry run of a surgery
upon it;
14
on a virtual patient before risking it on a flesh-and-blood person;
architects may soon routinely walk their clients through the inside of a
virtual building before it is constructed; 15 judges and juries may soon

survey virtual reproductions of crime scenes instead of just hearing
16
about them from witnesses.

instantly calculated and recalculated by the computer.").
9 See LARIJANI, supra note 6, at 34-35 (describing how "omnidirectional" sounds can be
generated by an HMD).
10 See HELM, supra note 7, at 7 (describing how VR can allow people to manipulate and feel
"a virtual teapot" with a "fiberoptic glove").
11 See Justin Mullins, Welcome to Total Immersion Gaming, NEW SCIENTIST, Apr. 21, 2006,
at 38.
12 See Hunter G. Hoffman, Virtual-Reality Therapy, SCIENTIFIC AMERICAN, Jul. 2004, at 5865; Rachel Nowak, VR Hallucination Used to Treat Schizophrenia, NEW SCIENTIST, Jul. 1, 2002,
at 18; Will Knight, Computer Games Can Treat Phobias, NEW SCIENTIST.COM NEWS SERVICE,
http://www.newscientist.com/article/dn4292-computer-games-can-treat20,
2003,
Oct.
phobias.html; Sam Lubell, On the Therapist's Couch, a Jolt of Virtual Reality, N.Y. TIMES, Feb.
19, 2004, at G5, available at http://imsc.usc.edu/press/pdfs/04_- 02_l9.pdf.
13 See Mark Alpert, My Virtual War, SCIENTIFIC AMERICAN, Feb. 2006, at 94-95 (describing
use of virtual reality technology for military training); Duncan Graham-Rowe, Would-be Rookies
To Face Video Gauntlet, NEW SCIENTIST, Nov. 30. 2006, at 28 (describing how "the US army is
developing virtual-reality aptitude tests for recruits").
14 See Michael Reilly, A Wii Warmup Hones SurgicalSkills, NEW SCIENTIST, Jan. 19, 2008,
at 24 (describing the use of virtual surgery to test effect of Wii-based games on surgery training);
Thomas Erickson, ArtificialRealities as Data Visualization Environments, in VIRTUAL REALITY:
APPLICATIONS AND EXPLORATIONS 15 (Alan Wexelblat ed., 1993) ("An obvious use for []
artificial reality environment is in planning a surgical operation.").
15 Alan Wexelblat, The Reality of Cooperation: Virtual Reality and CSCW, in VIRTUAL
REALITY: APPLICATIONS AND EXPLORATIONS, supra note 14, at 23 (noting that "[s]ome
applications of VR technology-such as three-dimensional walkthroughs and entertainment-are
beginning to see widespread use").
16 Celeste Biever, Courtrooms Could Host Virtual Crime Scenes, NEW SCIENTIST.COM NEWS
SERVICE, Mar. 10, 2005, http://www.newscientist.com/article.ns?id=dn7130.
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One can imagine a day in the not-so-distant future where, courtesy
of virtual reality, high school students will take educational field trips to
Ancient Athens or Revolutionary Boston, walk the surface of the
Moon, 17 or float within a dynamic model of a cell nucleus.18 In fact,
CNN recently reported that an international design group is planningby 2014-to offer "an immersive cocoon" that will allow for such
"educational historical journeys" in classrooms, museums, or homes: a
"sleek and shiny human-sized dome" that can generate the interactive
3D world of our choice on a "360 degree display screen and full
surround sound." 1 9
And computer graphics engineers have begun to erase the
perceptual barriers that separate us from the realm of fantasy not just by
using virtual reality to effectively immerse us inside of a film or video
game, but also by using "augmented reality" (or "AR") to make
illusionary three-dimensional people and objects spring up in the more
familiar settings in front of us. They can do so by using a headmounted display that projects images on a transparent visor--one which
doesn't block out the physical environment but rather lets its images
continue to reach our eyes, and blend into the same visual scene as the
3D images generated within the visor. 20 We might produce similar
effects with the aid of other devices, like the holographic TV sets that
CNN recently reported may well become available in the next five to
17 See Moon Game Good Enough ForNASA, NEW SCIENTIST, Sept. 1 2006, at 23 (describing
a virtual reality educational game that will let students "buzz past the Apollo 11 lander or the
Tycho crater" and is also realistic enough for NASA's use in planning missions).
18 See LARIJANI, supra note 6, at 136, 138 (describing a University of North Carolina project
called "Flying through Protein Molecules," wherein users can interact with huge molecules and
"fly through their structures in an immersive setting" and noting that "[r]e-enactments of
historical or social importance can be staged in virtual settings and populated with real or
imaginary figures").
19 Mark Tutton, Designers Developing Virtual Reality "Cocoon," CNN.COM, Sept. 11, 2008,
This is by no means the only
http://www.cnn.com/2008/TECH/09/ll/immersive.cocoonl.
company with ambitious plans for consumer-ready VR. Numerous other companies offer VR
products to businesses, and individuals who can afford it. A company called Mechdyne, for
example, already offers immersive visualization systems to businesses and educational
institutions. See CAVE: The Original and Most Widely Installed Fully Immersive Visualization
the
World,
System
in
(last
http://www.mechdyne.com/integratedSolutions/displaySystems/products/CAVE/CAVE.htm
visited Oct. 31, 2008). A company called Vuzix is already selling virtual reality goggles that
allow users of on-line role playing games to create the illusion of being inside worlds like Second
a screen.
See
Vuzix
I Wear920,
Life
instead
of watching them
on
http://www.vuzix.com/iwear/products.vr920.html (last visited Oct. 31, 2008).
20 See Ronald Azuma and Gary Bishop, Improving Static and Dynamic Registration in an
Optical See-Through HMD, PROCEEDINGS OF THE 21ST ANNUAL CONFERENCE ON COMPUTER

GRAPHICS AND INTERACTIVE TECHNIQUES 197 (1994) ("The difference between Virtual
Environments and Augmented Reality is in their treatment of the real world. Virtual
Environments immerse a user inside a virtual world that completely replaces the world outside.
In contrast, Augmented Reality uses see-through HMDs that . . . augment the user's view of the
real world by overlaying or compositing three-dimensional virtual objects with their real world
counterparts.").
HeinOnline -- 30 Cardozo L. Rev. 1144 2008-2009
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ten years. 21 Thus, if we aren't ready to visit the strange and unfamiliar
world of Ancient Athens (or if VR designers are not quite ready to take
us there), AR can cause simulated agoras and temples to emerge from
the floors of our living rooms or the tops of our coffee tables.
This technology for creating phantom environments and objects
not only promises impressive advances in fields like medicine,
education, and architecture; it lays the groundwork for a major step
forward in individual freedom. The power it gives individuals to
immerse themselves in a world of their choice can be liberating,
because it offers them a chance to vividly and directly experience
activities that otherwise would be forever beyond their capacities. As
the Polish science fiction writer Stanislaw Lem remarked when he
predicted the rise of virtual reality in 1964, it might restore to
"paraplegics, bedridden patients, [and] convalescents" (at least
temporarily) the power of movement. 22 It might fulfill the dreams of
"old people wishing to experience a second youth. '23 Indeed, as Jaron
Lanier observes, VR not only frees people from the constraints imposed
by injury or physical deterioration, but from constraints inherent in
being human. As Lanier has reminded people in trumpeting the powers
of VR, you do not have to keep the form of a human being in the world
it creates for you: "[y]ou might well be a mountain range, or a galaxy,
or a pebble on the floor [o]r a piano .... You could become a comet in
the sky in one moment and then gradually unfold into a spider that's
'24
bigger than the planet.
Given its capacity to generate almost any conceivable experience,
it might provide us with an escape not only from physical, biological,
and social constraints, but also from a bleak or oppressive cultural
landscape. Those who feel confined by their community's social norms
21 See Mike
Steere,
Scientist: Holographic Television to Become Reality,
CNN.COM/TECHNOLOGY,
Oct.
6,
2008,
http://www.cnn.com/2008/TECH/science/10/06/holographic.television/index.html
(describing
technological breakthroughs that pave the way for holographic TVs that would allow viewers to
watch "a football match on your coffee table, or horror-movie villains jumping out of your wall"
and an optical sciences expert's optimism that "the technology could reach the market within five
to ten years.").
22 A STANISLAW LEM READER 90 (Peter Swirski ed. & trans., 1997) [hereinafter LEM &
SWIRSKI].
23 Id.

24 Frank Biocca, Taeyong Kim & Mark R. Levy, The Vision of Virtual Reality, in
(Frank Biocca & Mark R. Levy eds.,
1995). Of course, VR technology cannot free us from all of the constraints inherent in being
human. As Stanislaw Lem noted in his prescient 1964 description of VR, it can change our
sensory inputs, but it does not radically transform the mental apparatus we use to process these
inputs. Thus, while we might be a crocodile in VR, "to be really a crocodile one must have a
crocodile, and not a human, brain. Ultimately, a person can only be himself." LEM & SWIRSKI,
supra note 22, at 89. Likewise, someone who lacks certain skills-like understanding French or
being a great orator-will not be able to acquire them simply by surrounding himself with an
artificial environment. Id.
COMMUNICATION IN THE AGE OF VIRTUAL REALITY 3, 5
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and expectations of conformity, for example, might replace them (for a
brief time) with an alternative virtual world where they are free of such
norms and pressures. Workers who live a dreary existence following
others' orders during their days might, in the evening, enter VR to chart
their own course through a universe of their own creation. In a sense,
immersive VR provides a promising new tool for those who live in
inhospitable cultural terrain to act on the hope that sociologist Georg
Simmel voiced one-hundred years ago-the hope that individuals
trapped in social patterns marked by "personal devaluation and
oppression" can recover "the all-decisive feeling of dignity and of a
life" by "grow[ing] more psychologically independent of external
activity. '25 While not a complete answer to this need (VR would not
necessarily reduce their suffering during working hours or in painful
interactions), virtual reality can provide both an invaluable palliative,
and perhaps a window on, and pointer to, more satisfying modes of dayto-day life. Of course, there are social constraints and pressures toward
conformity in even the freest of societies. Faced with physical and
cultural constraints that are often inescapable, individuals can still find
some freedom from them in escapism. They can, in other words,
compensate for unavoidable limits on their physical, cultural, and
intellectual liberty by discovering new ways-and developing new
technologies-to extract more of this liberty from the resource of their
own imaginations.
Yet many of the same qualities that make virtual reality so
potentially liberating also make it potentially dangerous. Stanislaw
Lem worried that since VR can give vivid form to "all dreams," it can
'26
also bring to life "(alas) even the most obscene and sadistic ones.
Consider, for example, a virtual reality environment where someone can
stand in the shoes of a murderer or torturer. Even though a film's
portrayal of such violence is normally protected under the First
Amendment-even though a person is protected from government
restriction, for example, when he or she watches the scenes of torture or
other violence in films like "Hostel," 27 "Reservoir Dogs," 28 or "A
Clockwork Orange" 29-one might argue that there should be no such
25 Georg Simmel, Subordination and Personal Fulfillment, in ON INDIVIDUALITY AND
SOCIAL FORMS 340, 341 (Donald Levine ed., 1971).
26 LEM & SWIRSKI, supra note 22, at 83.
27 See Movie Review: Hostel (2006), ENTERTAINMENT WEEKLY'S EW.COM, Jan. 4, 2006,

http://www.ew.com/ew/article/O,,1 145742,00.html (describing the plot for Hostel and noting that
the story involves a retreat where "clients can arrange to torture and kill someone in any way they
fancy").
28 See Movie Review: Reservoir Dogs (1992), ENTERTAINMENT WEEKLY'S EW.COM, Oct. 30,
1992, http://www.ew.com/ew/article/0,,312190,00.html ("[]n a scene that serves as the film's
gonzo centerpiece, we see one of the thieves, a blithely good-looking psychopath... torture a cop
... he has captured for no good reason except that he likes to torture people.").
29 See
A
Clockwork
Orange
Overview,
FILM4:
CHANNEL4.COM,
HeinOnline -- 30 Cardozo L. Rev. 1146 2008-2009
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constitutional protection for someone who wants to use virtual reality to
experience what it is like to be in the midst of such cruelty, and perhaps
be its perpetrator. Because the latter kind of violent fantasy can appear
quite real, it may be far more likely than a film, book, or video game to
make reprehensible violence seem normal, familiar and acceptable-a
regular part of one's everyday experience rather than conduct that is
rejected by civilized society. Given the prominence that sex and
violence have had in popular film and on the World Wide Web, there is
no reason to assume that they would have any less prominence in virtual
reality. Thrill-seeking individuals might well ignore the historic and
educational sites of a computer-generated city, and instead spend their
time in its virtual bordellos and prostitution houses. 30 This possibility
has already been explored in science fiction: The crew members of the
Enterprise in Star Trek: The Next Generation, for example, frequently
'31
sought sexual encounters with illusory partners in "holosuites."
Even when VR steers clear of sex and violence, it may still cause
concern. Apart from eroding individuals' sense of morality towards
others, it might also disrupt their ability to learn from experience what is
dangerous for themselves: if people can emerge unscathed from
seemingly real virtual car crashes that would be fatal in real life, will
this undermine the process by which our brain biologically registers
what kind of behavior is necessary for our safety and survival? 32 It may
also make escapism too addictive of our own good. Thus, Howard
Rheingold argues that the most significant and immediate threat of
virtual reality is probably that VR will become as "addictive, energy33
sapping, and intellect-dulling as television."

http://www.channel4.com/fitm/reviews/film.jsp?id=102154&page=l (last visited Oct. 31, 2008)
(noting that the film's protagonists engage in "mindless acts of violence, killing tramps and
raping women").
30 See MICHAEL HERTENSTEIN, THE DOUBLE VISION OF STAR TREK: HALF-HUMANS, EVIL

TWINS, AND SCIENCE FICTION 183 (1998) ("since pornography has been at the vanguard of every
new image and information technology introduced so far, there's no reason to suppose it won't be
the first and most popular game" in virtual reality technology like that in Star Trek: The Next
Generation's "holodeck").
31 See id. at 206 (1998) (noting how one of the characters, Quark, has created a "holographic
brothel" in his "holosuite"); LOIS H. GRESH AND ROBERT WEINBERG, THE COMPUTERS OF STAR
TREK 127 (1999) ("we have no doubt the holosuite programs in Quark's library range from the
romantic to the extraterrestrially revolting").
32 Apart from deceiving our brain in this way, VR can produce nausea or imbalance. See e.g.,
Jukka Hdkkinen, et al., Simulator Sickness in Virtual Display Gaming: A Comparison of
Stereoscopic and Non-Stereoscopic Situations, PROCEEDINGS OF THE 8TH CONFERENCE ON
HUMAN-COMPUTER INTERACTION WITH MOBILE DEVICES AND SERVICES 227 (2006) (noting

that in VR use, "strong movements in the visual field might produce a conflict between signals
from the visual system and signals from the vestibular system. . . . produc[ing] nausea and
disorientation for the user.").
33 HOWARD RHEINGOLD,
COMPUTER-GENERATED

VIRTUAL REALITY:

ARTIFICIAL

THE REVOLUTIONARY TECHNOLOGY OF
How IT PROMISES TO TRANSFORM

WORLDS-AND

SOCIETY 355 (First Touchstone ed. 1992) (1991).
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Government officials may thus at some point feel they are
authorized and perhaps obligated to guard against VR's potential dark
side. The problem with such a paternalistic approach is that this
technology may be far less effective at freeing individuals from the
limits they encounter in their community if its use is tightly regulated by
officials who represent this community. Moreover, this problem is more
than just a problem in technology policy. It is, I shall argue in this
article, a constitutional problem-because the freedom that virtual
reality can provide to us, and that its restriction can deny us, is a type of
First Amendment freedom.
This claim may seem puzzling: many of things that people might
do in virtual reality have little to with speech or other communication.
The First Amendment right to freedom of speech generally protects
expression, not non-expressive conduct, such as driving a car, flying an
airplane, or having sex. So where in this familiar First Amendment
dichotomy does one place the convincing replica of non-expressive
conduct that becomes possible inside a fully immersive VR world? Are
we engaging in First Amendment "speech" when we drive a phantom
car, pilot an illusory plane, or have virtual sex, and if so, why do
activities such as these-which generally count as "non-expressive"
conduct, unprotected by the First Amendment, in the physical world34
suddenly become "expressive" in a 3D virtual world?
One possible answer-a fairly simple one-is that such virtual
reality acts are not expressive and thus are not protected under the First
Amendment. When people enter VR in search of sexual stimulation or
the rush of a virtual joy ride, it is hard to describe them as engaging in
communication or dialogue of any kind. Rather, some might argue,
they are simply using a virtual device as an instrument of sexual arousal
or a high-tech substitute for an amusement park ride. The fact that we
are driving on a virtual road does not make our driving any more
speech-like an activity than when we drive on an asphalt road. It is, of
course, possible (indeed, highly likely) that some popular virtual reality
activity will qualify as speech-such as using VR as a new stage for
debates wherein debaters can conjure up 3D models on command as
well as verbal arguments; or a gallery for fantastic art shows, with
paintings that are themselves doors to other VR worlds; or dramatic
performances where actors can change appearances at will.35 But this is
34 See

Lisa St. Clair Harvey,

Communication Issues and Policy Implications, in

COMMUNICATION IN THE AGE OF VIRTUAL REALITY, supra note 24, at 369, 378 ("Even First

Amendment absolutists, who would normally shy away from any restrictions on speech
whatsoever, will be forced to ... decide whether the simulated experiences available through the
VR medium constitute 'speech' or are actually something else.").
35 One example of such a use of VR is an interactive system, described by its designers as
"Shakespearean Karaoke," wherein a real actor can "experience a play by acting in a scene of
Shakespeare's Much Ado About Nothing opposite a virtual co-actor." Lauren Cairco et al.,
HeinOnline -- 30 Cardozo L. Rev. 1148 2008-2009
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simply a straightforward translation into VR of divisions that our First
Amendment jurisprudence has already marked out in the realm of lowtech activity: When we engage in speech, writing, or artistic expression,
the First Amendment generally protects us. When we do not engage in
such a recognized form of expression, 36 then we receive First
Amendment speech protection only if our non-speech acts constitute
"symbolic" or "expressive" conduct under the test set forth by the
Supreme Court in the case of Spence v. Washington.37 Under the
"Spence test," an act such as burning a flag or walking down a streetwhich is neither a use of words nor another recognized form of
expression-may nonetheless count as First Amendment expression
when the person undertaking that act is using it to convey a
particularized message to an audience likely to understand that message,
given the context.38 The same dividing line, one might argue, should
mark the boundary between expression and conduct in the illusory
worlds of immersive virtual reality: When we convey our feelings to
others by painting virtual pictures or by burning virtual flags in protest,
we engage in First Amendment expression. When we merely ride a
virtual car or float through virtual space, we engage in non-expressive
acts that are as much outside the boundary of First Amendment as
motion in physical space. 39 This at least is one way that the law can
answer the challenge posed by VR.
But this is not the answer that I will defend in this article. Rather, I
wish to argue that while dialogue, story telling, and other artistic
expression should certainly receive as much First Amendment
protection in virtual reality as in the real world, there are also other
acts-virtual joyrides and sexual encounters, included-which should
often count as First Amendment activity in virtual reality even if they
are not First Amendment "speech" in the real world.
This is because when such VR acts take place in solitary virtual
adventures, then they are no less expressive or deserving of First
Amendment protection than other, less technologically-advanced
incarnations of our thoughts and fantasies. A virtual world we construct
from our imagination should be no less protected than a drawing or
animation we create to give more vivid form to a dream sequence, or a
Shakespearean Karaoke, PROCEEDINGS OF THE 2007 ACM SYMPOSIUM ON VIRTUAL REALITY
SOFTWARE AND TECHNOLOGY 239 (2007).
36 See Hurley v. Irish-Am. Gay, Lesbian, Bisexual Group of Boston, 515 U.S. 557, 570
(1995).
37 Spence v. Washington, 418 U.S. 405, 410-411 (1974) (holding that displaying a flag upside
down with a peace symbol constituted symbolic expression where "[a]n intent to convey a
particularized message was present, and in the surrounding circumstances the likelihood was
great that the message would be understood by those who viewed it").
38 Id.
39 Id.
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journal entry we use to reflect upon and revise our thoughts. In fact, I
will argue, private VR experiences deserve strong First Amendment
protection even if they are not speech or other expression. This is
because the First Amendment's free speech clause, as the Supreme
Court made clear in Stanley v. Georgia,40 protects us against
government restriction not only of our speech, but also of our
"beliefs ...thoughts ... emotions and ... sensations. ' 41 It insulates
against government control not only the realm of communication and
debate, but also the realm of "fantasies. '42 That, in many cases, is
precisely the kind of realm that VR allows us to enter when we put on a
head-mounted display and instantly transport ourselves to an
hallucinatory streetscape, city, or universe-a streetscape, city, or
universe that appears only to us, and constitutes no part of the external
material realm that the state is responsible for governing and policing.
As Charles U. Larson notes, in such a realm, a "virtual act is a private
affair, never externally enacted." Like "dreams and fantasies" and other
"nonoccuring acts," they are "intrapersonal" and "for the most part,
'43
remain unaddressed to any audience other than the self.
To be sure, there is an important difference between our private
dreams and fantasies and the worlds that we create and explore in
virtual reality: Whereas dreams and fantasies arise (often without our
prompting) inside of our minds, VR experiences cannot occur unless we
link ourselves to sophisticated technology in the external, physical
world. We cannot pilot a virtual reality rocket over an imaginary
planet, for example, unless we put on a computer-controlled headmounted display and data glove, or use other VR hardware,
supplemented by computer programs that will tell it what kind of a
world to show us and how to react to our movements. So, one might
argue, VR experience cannot be protected by our First Amendment
freedom of thought because it is not "pure thought" of the sort which
one court has said is the only form of thought protected by the First
44
Amendment.
But that claim begs an important question-one which is central
not just to understanding how the First Amendment's freedom of
thought applies to the realm of immersive virtual reality, but to
40 Stanley v. Georgia, 394 U.S. 557 (1969).
41 Id.at. 564 (1969). The Court in Stanley borrowed this idea and language from Justice
Brandeis's well-known dissent in the Fourth Amendment case of Olmstead v. United States, 277
U.S. 438, 478 (1928) (Brandeis, J., dissenting) (stating that the Framers "sought to protect
Americans in their beliefs, their thoughts, their emotions, and their sensations").
42 See Paris Adult Theater I v. Slaton, 413 U.S. 49, 67 (1973) (noting that "[t]he fantasies of a
drug addict are his own and beyond the reach of government").
43 Charles U. Larson, Dramatism and Virtual Reality: Implications and Predictions, in
COMMUNICATION AND CYBERSPACE: SOCIAL INTERACTION IN AN ELECTRONIC ENVIRONMENT

95, 99 (Lance Strate, Ronald Jacobson & Stephanie B. Gibson eds., 1996).
44 See Doe v. City of LaFayette, 377 F.3d 757, 765 (7th Cir. 2004).
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understanding freedom of thought more generally: In what respects-if
any-does our First Amendment's protection of our internal mental
freedom extend to acts we take, or technologies we use, in the external
world? The Supreme Court made clear in Stanley v. Georgia45 that our
freedom of thought shields at least some of our external activity from
government regulation. More specifically, the Court found that in order
for the Constitution to effectively protect Americans from government
interference in "their beliefs, their thoughts, their emotions and their
sensations," it must protect their right to possess and watch the films of
their choice in their own home (even obscene films). 46 This right, of
course, protects not only people's right to think certain thoughts; it also
protects their right to take certain acts in the outside world-such as
keeping a film or DVD in a drawer or using some device, like a film
projector or DVD player, to view it. The Court felt that our freedom of
thought depended on our power to control a part of our physical
environment-the "private library" of films and books in our home-free from government monitoring or meddling.
This First Amendment protection for freedom of thought, I will
argue in this article, should continue to shield our living rooms from
official intervention even when virtual reality expands the limited
physical space of a living room into an almost limitless platform for
countless different kinds of experiences. Indeed, one of the greatest
potential benefits of VR is that, like a number other emerging
technologies, it might allow us to obtain-in our own homes, where we
are freest to shape our external environment-experiences that were
once available only in the much more regulated world outside. 47 With
the aid of a virtual reality device (or "reality engine"), a person may one
day find that even in a small comer of a 400 square foot studio
apartment, she has all the space she needs to visit and tour the city of
her choice. 4 8 She might also leave the real world behind and use VR to
float over an alien civilization, drive on Route 66 as it appeared fifty
45 394 U.S. 557 (1969).
46 Id. at 564.

47 Thus, Ronald K.L. Collins and David M. Skover are largely correct when they say that in a
society of the future it may be the case that "pornographic virtual reality could be privately
produced and privately experienced without any fear of the law's intervention." RONALD K.L.
COLLINS & DAVID M. SKOVER, THE DEATH OF DISCOURSE 157 (1996).

This would be true not

only of pornography, but also of many other experiences-such as driving, flying, or exploring
urban architecture-that can currently be done only on public property while subject to
government regulation. VR allows individuals to give these fantasies a more vivid form, and I
argue people should be allowed to do this unless the government can satisfy the very high bar of
strict scrutiny in part by showing, for example, that some of the dangers I consider in Part VI of
this article are genuine.
48 See Will Knight, Powered Shoes-PerfectFor a Virtual Stroll, NEW SCIENTIST.COM NEWS
SERVICE,

Jul.

18,

2006,

http://technology.newscientist.com/article/dn9573-powered-shoes-

perfect-for-a-virtual-stroll.html (describing shoes that, by "cancel[ing] out a person's steps could
let users naturally explore virtual reality landscapes in confined spaces").
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years ago, or simulate an, out-of-body experience. 4 9
At the limit, computer-generated VR may approach the power of
the most famous fictional virtual reality device in academic literature:
namely, Robert Nozick's hypothetical "Experience Machine," which
could produce "in your mind the illusion of any experience that you
might actually have in a real world." Lying in a tank "with electrodes
attached to your brain," "you would think and feel you were writing 5a0
great novel, or making a friend, or reading an interesting book.
Indeed, as virtual reality designer and artist Myron Krueger has
emphasized, computerized VR can potentially go beyond this, since it
might not only "make any possible experience available to you.., it
could provide any imaginable experience." 51
Some First Amendment analysts might resist such an attempt to
stretch Stanley's extension of freedom of thought far beyond the
viewing of films to simulated spaceship rides or sexual encounters that
look and feel exactly like non-speech actions that receive no First
Amendment protection in the real world. If the government has the
power to ban or restrict the use of hallucinogenic drugs, why, one might
ask, should it not also have the power to regulate the use of
hallucination-producing machines? To the extent VR is akin to
"electronic LSD," as the Wall Street Journal once described it,52 one
might argue that the First Amendment should leave it just as subject to
government restriction as chemical LSD, whatever the scope of our
freedom of thought.
But a VR experience is in some respects quite different from drug
use, perhaps in ways that are significant for our First Amendment
analysis: it does not directly alter one's brain chemistry or physiological
functioning; rather it leaves those brain operations as is, and changes the
sensory inputs they receive. 53 It also usually involves a degree of
49 See, e.g., LARIJANI, supra note 6, at 168-69 (describing NASA's development of a virtual
trip to Mars); Andy Coghlan, Out-of-Body Experiences Are 'All In The Mind,' NEW
SCIENTIST.COM NEWS SERVICE, Aug. 23, 2007, http://www.newscientist.com/article/dnl2531outofbody-experiences-are-all-in-the-mind.html (describing the use of VR technology to simulate
out-of-body experiences).
50 ROBERT NozICK, ANARCHY, STATE AND UTOPIA 42 (1974). A number of legal scholars

and other writers have noted the sense in which Nozick's hypothetical experience machine
resembles virtual reality. See, e.g., Tamara R. Piety, "Merchants of Discontent": An Exploration
of the Psychology of Advertising, Addiction, and the Implications for Commercial Speech, 25
SEAT'TLE U. L. REV. 377, 379 n.2 (2001); Albert Lin, Virtual Consumption: A Second Life for
Earth?, 2008 BYU L. REV. 47; Christopher Grau, The Value of Reality: Cypher and the
Experience Machine, http://whatisthematrix.warnerbros.com/rl-cmp/new-phil-experience.html
(last visited Oct. 31, 2008); THE PHILOSOPHY OF THE MATRIX (Christopher Grau ed.)
http://onwardoverland.com/matrix/philosophy.html (last visited Oct. 31, 2008)..
51 NOZICK, supra note 50, at xvi.
52 RHEINGOLD, supra note 33, at 354.
53 For further additional discussion of how VR-generated experience compares to druginduced hallucination (and of whether drug-induced mental changes should themselves be
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control over, and interaction with, the illusory environment that is
lacking in the psychedelic experience: As Jaron Lanier has observed,
VR is "not passive ...[i]t's a waking state activity. It's not like taking
drugs; it's like going on a hike. Or... like going on a hike and being
'54
the sculptor of the mountain at the same time.
Of course, this still leaves open the key question we need to
address here which is not merely whether and how VR is distinct from
something, like illegal drug use, that lacks First Amendment freedom of
thought protection, but whether VR is the kind of thing that receives
such protection. After all, not all "waking state activitie[s]" fall under
the umbrella of our First Amendment freedom of thought-even if they
involve active use our mental powers. Just about every experience that
we have feeds and informs our thinking and adds to our store of
memories. But that cannot mean that every such experience-whether
it is driving a car in the countryside, exploring the streets of a city, or
setting up a new business-suddenly becomes shielded from
government interference under the First Amendment. Rather, we need
some kind of guidance as to when an experience is or is not so closely
linked to our freedom of thought that it should be protected by the First
Amendment. Does freedom of thought protect only those acts whichapart from being closely connected to our internal mental life-also
count as "speech" or "expression" under the First Amendment's free
speech clause? Or might it, as some scholars propose, also protect our
use of medications or other methods made possible by modem
neuroscience to banish or dampen traumatic memories that interfere
with our mental functioning?5 5 Does it protect, as another scholar
suggests, those non-speech acts that scientists undertake when they
conduct a scientific experiment that enlarges and enriches the realm of
56
scientific thought?
Such questions about the scope of First Amendment freedom of
thought are likely to become more important as more and more of our
protected under freedom of thought), see infra text accompanying notes 156-157 and notes 252259.
54 Oliver Burkeman, The Virtual Visionary, THE GUARDIAN.CO.UK, Dec. 29, 2001,
http://www.guardian.co.uk/technology/2001/dec/29/games.academicexperts.
55 See Adam J. Kolber, Therapeutic Forgetting: The Legal and Ethical Implications of
Memory Dampening, 59 VAND. L. REv. 1561 (2006) (arguing that "freedom of memory" may
give us rights against government restrictions that deprive us of drugs or other means that allow
us to dampen memories or "enhance memories or memory-retention skills."); LAURENCE H.
TRIBE, AMERICAN CONSTITUTIONAL LAW 1326 (2d ed. 1988) (arguing that if the First
Amendment, as the Supreme Court has found, stops the government from interfering with our
exercise of mental freedom by regulating our private reading or film-viewing choices, it may also
do so by stopping officials from "rummag[ing] through someone's medicine chest, kitchen, and
wine cellar to put together a picture of his oral and chemical predilections").
56 See Dana Remus Irwin, Freedom of Thought: The First Amendment and the Scientific
Method, 2005 WIs. L. REv. 1479 (arguing that scientific experimentation receives some (not
unlimited) protection under First Amendment freedom of thought).
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intellectual exploration moves into the digital realm (making it much
simpler to record or monitor) and as advances in neuroscience make it
increasingly possible for people to systematically alter or monitor even
some aspects of their mental processes that do not find expression in the
57
outside world.
This article cannot provide a complete framework for answering all
of these questions.
But immersive virtual reality provides an
illuminating case study for better defining the contours of our freedom
of thought. More specifically, it provides a paradigmatic example of the
kind of external activity that I will argue does come under the umbrella
of freedom of thought-namely, an exercise of imagination that is
private in the sense that it goes unseen and unheard by the rest of the
community, and also leaves no "dents," "scrapes," or other evidence of
its existence in the external world (except through its effect on the user
who has, and chooses to have, such experiences). Indeed, it is first and
foremost the private and unshared nature of such experiences, virtual or
otherwise, that brings them within the coverage of our freedom of
thought-by taking them out of the social realm where legitimate
government power holds sway and into a private perceptual realm
where, as in a dream or daydream, the government generally lacks any
authority to issue commands. As Steven J. Heyman writes, First
Amendment freedom of thought exists in large part to vigilantly protect
the "boundary [that liberal thinkers have long] drawn between the
outward realm of the state and the inward life of the individual. '58 The
privacy of an exercise of imagination generally places it firmly on the
latter side of this dividing line. And, I shall suggest, the privacy of such
an act brings it under the protective cover of our First Amendment
freedom of thought not only when it is best described as an "expressive
act" but also when it is a "non-expressive" act of imagination that
conjures up a fantasy scenario filled with movement or physical activity
rather than communication.
Courts, to be sure, may not need to apply such an analysis of our
freedom of thought to VR itself for some years to come. Many accounts
of VR have noted that the carbon copy of reality portrayed in movies
like "The Matrix" is still decades away--or further. 59 Yet there is
57 See Bruce J. Winick, The Right to Refuse Mental Health Treatment. A First Amendment
Perspective, 44 U. MIAMI L. REv. 1, 20 (1989); Rodney J.S. Deaton, Neuroscience and the
Corpore-tedFirstAmendment, 4 FIRST AMEND. L. REv. 181, 201, 218-19 (2006).
58 Steven J. Heyman, Spheres ofAutonomy: Reforming the Content Neutral Doctrine in First
Amendment Jurisprudence,10 WM. & MARY BILL RTS.J. 647, 657 (2002).

59 Rheingold, for example, notes that we are far from being able to produce carbon copies in
VR reality of sexual encounters or other actions that involve substantial tactile sensation: doing
so, he says, would require extraordinarily powerful computers that could "perform [an] enormous

number of... calculations required to monitor and control hundreds of thousands of sensors and
effectors. Every nook and protuberance, every plane and valley and knob of your body's surface,
will require its own processor." RHEINGOLD, supra note 33, at 347.
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ample reason to forge ahead in thinking about how the First
Amendment law will unfold in the future incarnations of virtual reality.
First, it may not be long before VR fact catches up with VR fiction.
The noted inventor and futurist Ray Kurzweil has predicted that within
25 years, miniature computers will be able to "produce full immersion
virtual reality from inside the nervous system. '60 Others are skeptical
that VR will be able to replace our real world environment so
completely so soon. 6 1 But "[g]iven the rate of development of VR
technologies," says Howard Rheingold, "we don't have a great deal of
time to tackle questions of morality, privacy, personal identity, and even
the prospect of a fundamental change in human nature. When the VR
revolution really gets rolling, we are likely to be too busy turning into
'62
whatever we are turning into to analyze or debate the consequences.
Moreover, even a hypothetical VR experience is of substantial
value to First Amendment theorists: Just as still-fictional virtual reality
technology helped Robert Nozick clarify the role of mental states in
philosophical accounts of the good life, so too can it help us clarify the
position that our freedom of thought-and the fantasy and reverie it
permits-has (and will have) in First Amendment law.
We thus benefit from exploring how the First Amendment should
work in the unfamiliar territory of immersive virtual reality, and I shall
do so in five stages. 63 In Part I, I briefly describe some of the key
historical phases, and current developments, in virtual reality
60 Darren

Waters,

Virtuality and Reality to Merge, BBC NEWS,

Feb.

22, 2008,

http://news.bbc.co.uk/2/hi/technology/7258105.stm.
61 See, e.g., JOHN VINCE, INTRODUCTION TO VIRTUAL REALITY 19 (2004) ("Simulation... is
possible ... but we cannot reproduce the level of detail ... that occurs in the real world. We will

never (a very dangerous word to use) be able to experience a virtual beach where virtual bathers
are playing in the virtual sea... while virtual palm trees swing in a virtual breeze.").
62 RHEINGOLD, supra note 33, at 350.

63 Contrary to what some might think, we cannot find such analysis already provided for us in
Supreme Court precedent-even the precedent in which the Supreme Court has come closest to
addressing the question of how much First Amendment protection should be extended to
computer simulations of actual events. In Ashcroft v. Free Speech Coalition, 535
U.S.
234
(2002), the Supreme Court held that while child pornography receives no protection at all under
the First Amendment-because its creation requires the abuse of the children depicted in it-the
First Amendment does protect the "virtual child pornography" created by using computer
graphics to create photographs that only appear to depict real children. As the Court noted,
"[p]rotected speech does not become unprotected merely because it resembles the latter." Id. at
255. But unlike the artificial experience of exploring a virtual city, driving a virtual car, or
engaging in some other simulation of actual conduct, a photograph clearly counts as protected
"expression" (not "conduct") under the Court's long-standing First Amendment jurisprudence.
Consequently, once the Court has decided that the content of that photograph does not put it
outside the realm of protected speech, it has no more reason to deny it protection than it does for
any other photograph. But what is true of a virtual photograph is not clearly true of irnmersive
virtual reality: Even if the content of a particular VR experience would receive protection in a
book, photograph, or film-indeed, even if it would receive a G-rating-that by itself does not
resolve the question of whether to view that content as protected thought or expression or instead
as regulable conduct.
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technology.
In Part II, I will turn my attention not to solitary uses of VR but
rather the type of VR environments that are most similar to the virtual
worlds-like Second Life and World of Warcraft-that are currently
available to Web surfers: VR environments where multiple users or
"players" interact with, and communicate with, each other, and where
the First Amendment therefore has an obvious role to play in protecting
"cyberspace" communication or art analogous to that which it already
plays in "real space". In Part III, I will turn to the primary point I have
set out above: that First Amendment protection of VR should be much
stronger, indeed, at its strongest, when the immersive VR environment
is a private "space," created and experienced only by a singleuser/designer-and that this First Amendment protection should be
grounded in the constitutional safeguards for freedom of thought. In
Part IV, I extend this argument from the realm of private fantasy to the
realm of private virtual encounters with the real world: I argue that just
as the First Amendment protects people's right to watch documentary
film as well as fiction, it should protect not only entirely fanciful VR
travels, but also the use of VR to give us "telepresence" at far-away
places. I also consider a key complication in extending constitutional
protection to both virtual fantasy worlds and to telepresence-namely,
the inclusion not only of sights and sounds in these worlds, but also
tactile and olfactory stimuli that-far from counting as "First
Amendment expression"--often provide grounds for nuisance or other
tort claims.
In short, Parts II-IV use virtual reality as a lens for examining a
series of First Amendment "coverage" questions-questions about what
kinds of non-verbal activity count as speech or thought within the scope
of the First Amendment: questions about when the First Amendment
covers interactive role-play or artistically-rendered environments that
serve as a setting for such role-play or other social activity (Part II),
solitary creative activity (Part III(A)), observation of the natural world
or social environment (Part IV), activity that includes tactile contact or
other interaction with the world beyond seeing and hearing it (also Part
IV), and, of course, activity that embodies or supports our freedom to
think and imagine (Part III(B-C)).
In Part V, I then consider another reason for protecting VR
experiences both fantastical and realistic: namely, the value they have in
advancing traditional First Amendment purposes. Finally, in Part VI, I
consider the possibility (touched upon above) that even private virtual
worlds might bring significant harms to individuals or to society more
generally, such as psychological disorientation or moral deterioration. I
will argue that while these concerns deserve to be taken seriously, and
may, when clear and serious enough, justify some government
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regulation of our use of VR, they should not give government an easy
way of by-passing safeguards that are needed to preserve freedom of
thought in the midst of twenty-first century technology.

I.

THE HISTORY AND TECHNOLOGY OF VIRTUAL REALITY

I had hoped to find in you.., a fit
apostle for the Gospel of the Three
Dimensions... but now I know not
how to convince you. Stay, I have it.
Deeds, and not words, shall proclaim
the truth.
- Edwin A. Abbott, Flatland: A
64
Romance of Many Dimensions
That very night in Max's room a forest
grew and grew and grew until his
ceiling hung with vines and the walls
became the world all around.
- Maurice Sendak, Where the Wild
65
Things Are
Virtual reality first exploded into the public consciousness in the
late 1980s-when the computer scientist and composer Jaron Lanier
coined a name for it66-and when newspapers and magazines ran stories
on it, many of which compared it to drugs 67 or contemplated the
possibilities of 3D virtual reality sex. 68 Grateful Dead guitarist Jerry
Garcia was famously quoted musing: "The government made LSD
illegal. I wonder what they are going to do about this stuff. ' 69 The
interest has continued, as "cyberpunk" by science fiction writers such as
William Gibson, 70 Neil Stephenson, 7 1 Pat Cadigan, 72 and Kim
Newman 73 used VR as a significant setting for futuristic tales, and as
64 EDWIN A. ABBOTT, FLATLAND: A ROMANCE OF MANY DIMENSIONS 81 (Barnes & Noble

1963) (1884).
65 MAURICE SENDAK, WHERE THE WILD THINGS ARE (1963).
66 MYRON W. KRUEGER, ARTIFICIAL REALITY 1I xiii (1991).

Krueger had previously

invented the term "artificial reality" to describe immersive 3D environments. Id.
67 RHEINGOLD, supra note 33, at 353-57.
68 Id. at 345-53.
69 Id. at 354.
70 See, e.g., WILLIAM GIBSON, NEUROMANCER 44 (Terry Carr ed., Ace Trade 2000) (1984).
71 See NEAL STEPHENSON, SNOW CRASH (2d ed. 2000).
72 See, e.g., PAT CADIGAN, TEA FROM AN EMPTY CUP (1998); PAT CADIGAN, DERVISH IS

DIGITAL (2001).
73 See KIM NEWMAN, THE NIGHT MAYOR (1990); KIM NEWMAN, BAD DREAMS (Carol &
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movies, like TRON, Lawnmower Man, Total Recall, and a trio of
movies in 1999, eXistenZ, The Thirteenth Floor, and most notably, The
Matrix, used VR (or some technology like it) as a backdrop for
adventures that cross (and often blur) the line between the real and
hallucinatory. So did Star Trek: The Next Generation, where the crew
of the Starship Enterprise made frequent use of the "holodeck," a room
that creates artificial realities on command from a combination of
74
holograms and instantly formed objects.
In the early years of the twenty-first century, VR is still considered
a futuristic technology. But it actually has a decades-long past. This
past is thoroughly described in many books, perhaps the most wellknown of which is science journalist Howard Rheingold's 1991
account. 75 It is, however, useful to take a brief tour of it here to provide
background for the legal analysis that follows.
As long ago as the 1930s, filmmakers and entrepreneurs were
working on transforming the relatively new experience of cinema into a
three-dimensional experience. In 1939, Fred Waller developed the
"Cinerama," an "arc-shaped theater" and a predecessor to the Omniplex
films shown in many modern museums. 76 A 1950s inventor named
Morton Heilig then tried to take this virtual entertainment experience
one step further in "Sensorama," a single-user device that more fully
replaced the user's environment by encircling much of his head with a
helmet-shaped screen. 77 The device also added smells to the sound and
imagery by releasing chemicals to reproduce odors associated with the
environment in the movie. 78 Movie makers and theaters have also
experimented with other ways to make their films appear threedimensional-primarily by providing movie-goers with special
anaglyph or polarized glasses, and including within the movie frames
79
the contrasting views necessary for depth perception.
Science fiction writers, of course, have been able to conjure up
powerful virtual reality technology without worrying about the
engineering challenges faced by inventors like Waller or Heilig. In the
1950s, Philip K. Dick began writing a long series of stories and novels
in which artificial realities displace (and often merge confusingly with)
Graff 1995) (1990).
74 See HERTENSTE1N, supra note 30, at 183. Virtual reality technology (or technology like it)
has also been featured in other television shows, such as the short-lived series "VR-5," in which a
computer hacker and telephone engineer uses a form of VR to visit others' sub-conscious minds
and "Harsh Realm," where the protagonist is projected into a virtual reality war game to free it
from a renegade general.
75 See generallyRHEINGOLD, supra note 33.
76 Id. at 54.
77 Id. at 49-60.

78 Id. at 52.
79 See RHE1NGOLD, supra note 33.
79 Id. at 54.
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the external world.8 0 A few years after Dick began writing these stories,
Rod Serling's television series, The Twilight Zone, launched its fiveseason run in 1959 not with its trademark use of supernatural themes,
but with a pilot episode about a strange virtual reality experience.8 1 Not
long after that, in his 1964 book, Summa Technologiae, the Polish
science fiction writer Stanislaw Lem described how such perfect
replication of reality might arise not in some fictional future, but in our
own. People, he said, would one day develop a science he called
"Phantomatics" that would allow them to substitute their outside reality
with one of their own making: "A person's brain," he said, "needs to be
connected to a machine which will supply it with ocular, olfactory,
tactile, and other stimuli" and which will also read and react to their
movements, so that the illusory cars of the immersive world will drive
when we press the gas pedal and illusory people will respond when we
82
ask questions.
The world did not have to wait long for technological development
to begin carrying us toward Lem's vision of a phantom-filled future.
The following year, in 1965, a computer scientist by the name of Ivan
Sutherland launched what would be the most successful attempt to build
an immersive artificial reality when he set forth his vision of computergenerated 3D environments in an article titled "The Ultimate Display. 8' 3
Sutherland was a pioneer in computer graphics who had created
software called "Sketchpad" that transformed the previously arcane and
invisible operation of computers into something that could be viewed
and manipulated on a graphical interface. 84 "Sketchpad" was a
80 See, e.g., PHILIP K. DICK, FLOW MY TEARS THE POLICEMAN SAID (Doubleday 1974);
PHILIP K. DICK, A MAZE OF DEATH (Doubleday 1970); PHILIP K. DICK, UBIK (Doubleday 1969);
PHILIP K. DICK, DO ANDROIDS DREAM OF ELECTRIC SHEEP? (Doubleday 1968); PHILIP K. DICK,
THE THREE STIGMATA OF PALMER ELDRITCH (Doubleday 1965); PHILIP K. DICK, TIME OUT OF
JOINT (J.B. Lippincott Co. 1959); PHILIP K. DICK, THE COSMIC PUPPETS (Ace Books 1957);
PHILIP K. DICK, EYE IN THE SKY (Ace Books 1957). Dick was not the only science fiction writer
of that era to use the theme of virtual reality in his stories. In 1950, Ray Bradbury published the
story, "The Veldt," in which a virtual reality nursery can morph into different 3D environments
on command of the brother and sister who play there. RAY BRADBURY, THE ILLUSTRATED MAN
(1951). In 1956, Arthur C. Clarke wrote of a city where people spend most of their time in threedimensional computer-generated "sagas." ARTHUR C. CLARKE, THE CITY AND THE STARS, in
THE CITY AND THE STARS & THE SANDS OF MARS 11-12 (Warner Books 2001) (1953). A
technology like virtual reality also plays a major part in Argentine writer Adolfo Bioy Casares's
1940 fantasy, The Invention of Morel. ADOLFO BIOY CASARES, THE INVENTION OF MOREL
(1940).
81 See MARC SCOTT ZICREE, THE TWILIGHT ZONE COMPANION 21-23 (Bantam 1989).
82 LEM & SWIRSKI, supra note 22, at 76-77.
83 Ivan E. Sutherland, The Ultimate Display, 2 PROCEEDINGS OF IFIP CONGRESS 506-08
(1965), availableat http://www.cs.uiowa.edu/-sbabu/The%20Ultimate%2ODisplay.htm.
84 IVAN E. SUTHERLAND, SKETCHPAD: A MAN-MACHINE GRAPHICAL COMMUNICATION
SYSTEM (Univ. of Cambridge Technical
Report 2003)
(1963),
available at
http://www.cl.cam.ac.uk/techreports/UCAM-CL-TR-574.pdf. After 40 years, ideas introduced by
Sketchpad still influence how every computer user thinks about computing. It made fundamental
contributions in the area of human-computer interaction, being one of the fist graphical user
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precursor to the Desktop interface that Apple Computers introduced into
personal computing in 1984 and the Windows interface that Microsoft
later introduced for PCs. Thus, it is perhaps not that surprising that after
developing a precursor for the modem two-dimensional computer
interface, Sutherland would also propose and develop the precursor for
three-dimensional computer-generated environments.8 5 He did so first
by setting forth his ideas in the presentation referred to above and then
by creating the first head-mounted display (or "HMD"), a heavy
machine Sutherland dubbed "The Sword of Damocles. '' 86 The display
was a device resembling a visor or heavy set of goggles which, when
placed upon the user's head, would simulate the illusion of being in a
simple three-dimensional environment, such as a dark cube of space
87
marked out by bright lines.
Just as Sutherland was beginning his pioneering work in
computerized-virtual reality in the late 1960s, another VR pioneerThomas Fumess-began work on designing virtual cockpits for the
United States Air Force.8 8 This work ultimately led to numerous
advances in VR technology, including the development of a Darth
Vader-like helmet called the "Visually Coupled Airborne Systems
Simulator" (or "VACSS"). 89 Instead of guiding himself by looking
through windows and at numerical readings on instrument panels, the
helmeted pilot would see "a cartoonish landscape overlaid with a
grid." 90 This was a "graphical representation of the outside world"
decorated with "icons-little airplanes for example, that were color coded
to identify them as friend or foe" and "icons for weaponry, fuel, runway
lights, and on and on." 91
These interactive 3D displays were then supplemented by new
tools created by other virtual reality developers. Frederick Brooks, at
the University of North Carolina, for example, started Project GROPE
in 1967,92 which not only used visual display technology but also added
tactile feedback devices that allowed chemists to feel 3D molecular
models as they manipulated them like puzzles into new configurations. 93

interfaces. It exploited the light-pen, predecessor of the mouse, allowing the user to point at and
interact with objects displayed on the screen. Alan Blackwell & Kerry Rodden, Preface to id. at
3.
85 Id.
86 RHEINGOLD, supra note 33, at 104-09.
87 See HEIM, supra note 7, at 20.

88 MOODY, supra note 4, at 23.
89 Id.
90 Id.
91 Id.
92 See

Virtual

Reality,

in

ENCYCLOPEDIA

BRITANNICA

ONLINE

(2008),

http://www.britannica.com/EBchecked/topic/63018 I/virtual-reality (last visited Nov. 1, 2008).
93 KEN PIMENTAL & KEVIN TEXEIRA, VIRTUAL REALITY: THROUGH THE NEW LOOKING

GLASS 42-45 (2d ed. 1994).
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Such touch-displays assured that our perception of the VR world would
mimic not only our visual experience but also the "haptic" sensations
we feel as we contact objects, and feel the environment react to our
movements. Other scientists, such as Thomas Zimmerman and Jaron
Lanier, then improved upon such tactile display technology by creating
a "data glove. ' 94 Their company, VPL, also developed a data suit that
allows users to interact with the virtual world not only on a glovedhand, but also at other points in their bodies. 95 And still others have
added a "data wand" that allows users to manipulate virtual reality
objects not only by touching them, but by pointing at, and clicking on,
them.96 Eventually, many of these different components of virtual
reality were combined in the 1980s by a group of virtual reality experts
at NASA's Ames Laboratory into "a standard suite of VR technology
[the "VIEW workstation"] that included a stereoscopic head-coupled
display, head tracker, speech recognition, computer-generated imagery,
data glove, and 3-D audio technology. '97 Not long afterwards, in 1989,
VPL created and marketed "RB2, or Reality Built for Two, the first
'98
commercial VR system.
In recent years, some computer scientists have followed the lead of
artist and engineer, Myron Krueger, in developing VR environments
that
"people
can
experience ... without
wearing
special
instrumentation." 99 Scientists at the University of Illinois at Chicago,
for example, have translated Krueger's vision into a new VR
100
technology: "Cave Automatic Virtual Environment" (or "CAVE").
CAVE creates an illusory world inside of a room where the walls,
ceiling, and floor all consist of screens that surround the occupants with
"high-resolution . . . 3D video and audio." 10' The user's sense of
immersion is enhanced even further with the aid of "stereo shutter
glasses" that give the screened images an illusion of depth, and tracking
equipment that alters the perspective shown on the screen to match each
10 2
turn of his head.
94 PIMENTAL & TEXEIRA, supra note 93, at 47, 54.
95 Id. at 54.
96 Id. at 110-11; see also Julian Looser et al., An Evaluation of Virtual Lenses for Object
Selection in Augmented Reality, PROCEEDINGS OF THE 5TH INTERNATIONAL CONFERENCE ON
COMPUTER GRAPHICS AND INTERACTIVE TECHNIQUES IN AUSTRALIA AND SOUTHEAST ASIA

203 (2007) ("Ray-casting is the simplest Virtual Pointer technique. A ray originating at the user's
virtual hand shoots out" and "typically selects the first object it hits.").
97 See Virtual Reality, supra note 92. The idea for a virtual workstation was initially
proposed by Michael McGreevey and further developed under the leadership of Scott S. Fisher, a
scientist and media artist who had come to NASA from Atari. See PIMENTAL & TEXEIRA, supra
note 93, at 45-51.
98 PIMENTAL & TEXEIRA, supra note 93, at 53.
99 KRUEGER, supra note 66, at xv.
100 JOHN VINCE, VIRTUAL REALITY SYSTEMS 14 (1995).
101 Id.

102 Id.
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More than forty years after Sutherland published "The Ultimate
Display," VR is now a technology used by manufacturers, soldiers,
scientists, and gamers. 103 Artists use it to create new forms of visual
and interactive art. "Within an artificial reality," Myron Krueger notes,
"many of the traditional art forms could be recreated free of the normal
constraints of physics. Painting could be done in three dimensions
without a supporting surface... sculpture need not be limited to
contiguous structurally-stable objects; it could be free of the tyranny of
gravity."

104

And using VR to create and explore artificial worlds may soon not
only be the province of artists, but of all individuals. Indeed, as virtual
reality grows in sophistication, many of the things that human beings do
in the outside world for enjoyment or enlightenment-from going on a
day trip to the dunes, to taking a cooking class, to seeking a sexual
encounter-might be experiences with virtual reality substitutes. And
virtual reality might also make it possible to have experiences that have
no analogue in physical reality; they can, as Myron Krueger notes, not
only create all that is "possible" but all that is "imaginable."' 0 5
II.

FIRST AMENDMENT PROTECTION FOR VIRTUAL PUBLIC SPACE:
EXPERIENCE AS ART AND STORYTELLING

VR

Making up afew pretties ain't against any law I know of
-

Oklahoma! (1955)106

He was falling in thin air.
But luckily, he kept his wits, and his purple crayon
He made a balloon, and he grabbedonto it
-

Harold and the Purple Crayon (1955)107

VR's potential to reproduce imaginary landscapes or objects on
command is not yet a familiar part of most people's lives. But
computer users of the present can get a preview of the VR experiences
likely to be available in the future when they explore Massive
Multiplayer On-Line Role-Playing Games (MMORPGs) on the World
Wide Web. In virtual worlds such as Second Life and World of
Warcraft, players can-as in the VR worlds celebrated by Myron
103 See supra text accompanying notes 11-18.
104 KRUEGER, supra note 66, at 215.
105 Id. at xvi.
106 OKLAHOMA! (Rodgers & Hammerstein Productions 1955).
107 CROCKETT JOHNSON, Harold and the Purple Crayon, in THE ADVENTURES OF HAROLD

AND THE PURPLE CRAYON (Harper Collins Publishers 2000) (1955).
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Krueger-do the impossible. In Second Life, for example, they can
float on command, shift their physical appearance at will (sometimes to
a non-human one), and construct a Roman coliseum in a couple of
hours. They can also join together with other residents of this virtual
world to form communities, play games, or attend seminars.
Of course, as more human activity migrates to virtual substitutes
for such activity-and as immersive virtual reality technology makes
those substitutes more and more like the real thing-courts will
eventually be confronted with the task of deciding whether such
convincing illusions are First Amendment "speech," like the movies or
video games of which they are three-dimensional analogues, or
"conduct," like the actions they mimic.
There are, to be sure, some activities in virtual worlds that will not
raise a difficult categorization challenge of this kind. For example, to
the extent those in MMORPGs or their three-dimensional equivalent
engage in conversation or communications, this paradigmatic speech
activity should be just as protected in VR as in the outside world. But
this does not tell us whether and how to apply the First Amendment to
virtual buying and selling, street fights, or sexual encounters.
So we need a framework for analyzing virtual actions under the
First Amendment-and Jack Balkin's scholarship provides us with a
powerful one-one which can easily be extended from the flat virtual
worlds on the World Wide Web to the three-dimensional VR landscapes
of the future. 10 8 As Balkin explains, virtual worlds raise some novel
questions about where to draw the line between "speech" and
"conduct": "our current understandings and analogies will often run out
in these environments. We will have to muddle through for a time, until
it becomes clear what should count as 'speaking' versus 'acting' in
these virtual worlds."' 0 9 The key question as we muddle through, he
says, is whether the "virtual actions" one takes in a virtual world are
part of a (1) a role-playing, storytelling, or other artistic enterprise-or
otherwise related to the exchange of ideas--or (2) a set of actions that
is, in contrast to pure narrative, "commodified" in the sense that it has
some connection to real world activities that we perform outside the
roles within the game (with the most likely such connection being one
to buying and selling, or other commercial activity beyond the game's
boundaries). 110
108 Jack Balkin, Virtual Liberty: The Freedom to Design and Freedom to Play in Virtual
Worlds, 90 VA. L. REV. 2043, 2043-50 (2004).
109 Id. at 2089.
110 Id. at 2090 ("In dividing up the virtual world into speech and conduct . . . the most

important distinction may be whether the virtual space is acting like a marketplace, a nexus for
transactions that have real-world values, or whether it has been deliberately designed to avoid
real-world commodification. A second and crosscutting distinction is whether the virtual world is
offered as a space for the free exchange of ideas, or is created to realize the artistic or ideological
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This dichotomy assimilates the relatively new and unfamiliar
territory of virtual worlds to more familiar categories in First
Amendment law. We already know that the First Amendment protects
even acts that would otherwise seem "non-expressive" such as driving a
car or swinging a sword, when they occur within the context of a movie,
a theatrical performance, or playing of a role within an unfolding story
(whether it is scripted or unscripted). When an actor drives recklessly in
a film, for example, or-with the help of modem special effectsinflicts a very real-seeming "fatal" gunshot wound in battling an enemy,
these acts of drama receive First Amendment protection that is denied to
their real-life equivalents. Such acts become speech when they are an
integral part of drama or other artistic performance.
Like video- and other role-playing games, on-line virtual worlds
and the 3D VR of the future allow individuals to temporarily become
dragon-slaying knights (or for that matter, knight-eating dragons). It
simply makes the fantasies more immersive, concrete, and realistic than
they are when someone reads a story or plays Dungeons & Dragons
with dice and a game manual. 1 1
In fact, even when a VR user is not giving vivid form to a fantasy
world or otherwise creating some narrative, even when she is a pilot
engaged in very practical flight training, or a scientist manipulating
virtual reality molecules in search of medical benefits, that person may
still be engaging with the realm of artistic creation in a way that
demands First Amendment protection-if not as a First Amendment
speaker, then perhaps as a First Amendment audience or recipient of
information. This is because, much like someone who visits an art
museum or a sculpture garden to enjoy the work of others, such a VR
user is observing and interacting with artistic creations. A physical
model of a DNA molecule or the solar system would be protected by the
First Amendment, 1 2 so why not the same model or sculpture when it is
13
created out of light (from a head-mounted display) instead of matter?"
Of course, such First Amendment protection should extend not
only to those who view and interact with such light sculptures, but also
to those who create them. As Jack Balkin argues, the First Amendment
vision of the platform owner."). As this quite indicates, the dichotomy I have drawn from
Balkin's article combines the two different distinctions. I explore one implication of considering
these distinctions separately. See infra note 119.
111 Id. at 2056-57 (comparing MMORPGs to "improvisational theater" and stating that these
games "allow people to assume new social roles in technologically mediated narratives whose
endings are contingent and unpredictable... [and where t]he players... can take on multiple
personas and identities; they can create their own stories in collaboration with others").
112 See ETW Corp. v. Jireh Pub., 332 F.3d 915, 924 (6th Cir. 2003) ("The protection of the
First Amendment is not limited to written or spoken words, but includes other mediums of
expression, including ...sculptures.").
113 See LARIJANI, supra note 6, at 136-37 (explaining how individuals wishing to learn physics
or chemistry may use visualizations of particles, molecules, or physical or chemical interactions).
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should encompass not only "the freedom to play" in virtual worlds but
also the "freedom to design" them. 11 4 It should protect the generation
and shaping of virtual environments as well as the experiences one has
in those environments. In some circumstances, the designer and user
might be the same person. Indeed, in the VR of the future, individuals
might be able to create and re-create the virtual environment at the same
time they are perceptually immersed in it, so that design and use of the
VR environment merge into the same activity. And when this activity
entails creating, interacting, or viewing something that can be
characterized as visual art, or a setting for dramatic role play, then one
might say that artists, actors, and audiences should all deserve the same
protection in virtual life that they receive on real stages or art studios.
By contrast, one might argue-drawing on the other half of
Balkin's dichotomy-that there are other circumstances where neither
the use of a VR environment nor its creation is a First Amendment
activity. When VR is serving not merely as a medium for narrative,
role-playing, or other artistic expression but rather for commercial
exchange that spills into, or links to, non-VR environments, then the
First Amendment should leave the VR environment (and acts taken
within it) subject to state regulation. Non-expressive commercial
activity should not be shielded from state regulation simply because it is
virtual. 1 5 As, Balkin's account tells us, the First Amendment is
unlikely to shield either the buyers and sellers engaged in commercial
transactions, or the virtual designer who creates the platform and
process for such commercial exchange.'1 16
Indeed, one might go beyond Balkin's account, and argue that even
some non-commercial activity confined to the virtual world itself should

be denied First Amendment protection: Unlike existing online virtual
worlds, which are often assumed to be role-playing games unless they
define themselves otherwise, the default description for VR should not
be an artistic work, or medium for artistic expression, but rather an
electronic environment more open-ended in its possible purposes or
uses. This type of virtual reality landscape may be no more entitled to
blanket First Amendment protection than a real landscape would be. If a
VR designer creates a head-mounted display that can create the illusion
114 Balkin, supra note 108, at 2048 (distinguishing between the "freedom of the players to
participate and interact with each other in the virtual world" and "the freedom of the game
designer to construct the virtual world and run it in the way that he or she sees fit") Balkin also
describes a third type of freedom-"the freedom to design together" that occurs where "a strict
division between players and designers would collapse" and players could participate in shaping
the virtual world. Id. at 2051.
115 Balkin, supra note 108, at 2072 ("if game designers commodify virtual worlds, encourage
people to treat elements in those worlds like property, and allow purchase of those assets in realworld markets as if they were property, they should not be at all surprised if courts and
legislatures start treating these elements like property").
116 Id.
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of transporting someone back to prohibition-era New York, for
example, one might argue that he is just performing the equivalent of
the non-expressive conduct performed by the city planners and builders
who laid down the city's streets and set up its phone and power lines.' 1 7
The First Amendment, of course, might apply to his design work if he is
trying to create a colorful diorama or setting for historical role play.
But if his purpose is instead to give people a place to do many of the
same non-expressive acts they take in the real world, then he is just
doing with virtual materials what more traditional architects and
planners do with wire and concrete.' 1 8
The same is true of this environment's explorers and users. Some
of the activity in this VR world might of course be subject to First
Amendment protection-going to a virtual art museum, for example, or
a simulated George Gershwin performance.
Perhaps free speech
protection would likewise extend to role-play that allows one to briefly
experience the world from the vantage point of a 19 20s gangster. But to
the extent a particular virtual reality experience lacks this dramatic or
artistic quality, one might argue, it should not receive First Amendment
protection just because it is virtual. So if VR explorers in this simulated
1920s New York spend their time gambling in virtual casinos or
experiencing simulated sex in prostitution houses, these acts would be
just as unprotected by the First Amendment as making money or
seeking sexual contact anywhere else in the world.'1 19
As Balkin points out, these contrasting visions of virtual worldsas art or as setting for commodified activity-are not incompatible:
Rather, it may be the case that some virtual worlds merit one of these
descriptions (and the First Amendment regime that goes with it) and
117 See Thomas Pak, Note, Free Exercise, Free Expression and Landmarks Preservation,91
COLUM. L. REv. 1813, 1824 (1991) (noting that "[n]o case has held that architecture is protected
by the First Amendment" and that "when the courts have addressed this issue, they have upheld
aesthetic regulations applied to architecture against First Amendment challenges"); Janet
Elizabeth Haws, Comment, Architecture as Art? Not in My Neocolonial Neighborhood: A Case
for Providing FirstAmendment Protection to Expressive Residential Architecture, 2005 BYU L.
Rev. 1625, 1627 (noting that "[n]o court has explicitly considered free speech concerns in cases
of residential architecture").
118 See Pak, supra note 117 at 1833 (arguing that buildings should not be protected when their
builders or owners' "motives are primarily functional" but should be when they are expressive);
Haws, supra note 117, at 1646 (arguing that while "buildings might be so clearly functional and
devoid of expressive elements ... that they fall outside the scope of First Amendment
protection," the First Amendment should protect "expressive, artistic architecture").
119 Whether all of these acts are unprotected will depend in part on whether First Amendment
protection is denied only to virtual acts that involve a commercial component or whether it is also
denied to virtual equivalents of other non-speech acts. As suggested by Balkin, supra note 108,
in laying out his two guiding distinctions, the most important distinction is " whether the virtual
space is acting like a marketplace [or] ...has been deliberately designed to avoid real-world
commodification."
One could argue that, even if it lacks conventional indicia of artistic
expression, a virtual reality space constructed for illusory violence or sex still "avoids real world
commodification" so long as it does not provide a setting for real commercial transactions.
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others merit a different description and legal regime. 120 Or that some
hybrid virtual environments, like the virtual 1920s New York I have just
described, might provide settings for both types of action.
III.

FREEDOM OF THOUGHT AND VIRTUAL FANTASY LIFE

And an ocean tumbled by with a private boatfor Max
-

Maurice Sendak, Where the Wild Things Are' 2 '

Fell through the looking glass and I saw you never more
And I'm finding out
it doesn 't really show
And I'm feeling good
but no one's going to know
22
- The Bevis Frond, Reflections in a Tall Mirror

A.

Private Virtual Experience, Solitary Expression, and Intellectual
Exploration

It should not be surprising that the First Amendment offers only a
limited amount of protection to acts in virtual role-playing games of the
present or the immersive social spaces of the future. First Amendment
protections must leave room for one participant to enjoin (or sue for)
defamation by another or for the state to counter other verbal harms,
such as blackmail or threats of violence. But there is a more solitary and
solipsistic variety of artificial reality, one where everything (and
everyone) other than the user himself is a computer-generated illusion.
This kind of situation might initially seem less deserving of First
Amendment protection than a VR world with multiple participants, and
conversation between them.
Indeed, the solitary and solipsistic form of VR has already been
120 Id. at 2074 ("[N]ot all games are alike, nor should they be treated alike. Some virtual
worlds are vehicles for commerce. Others are designed to allow people to express themselves
through the creation of stories and adventures."). Different legal questions would likely be raised
by virtual environments which, instead of being isolated from our physical environments, are
superimposed on these environments through "augmented reality" technology. This is what
occurs, for example, in Vemor Vinge's book, Rainbow's End, where individuals wandering in
San Diego wear computerized contact lenses that can superimpose different illusory
environments-including imagery borrowed from the fantasy stories of J.R.R. Tolkein or Terry
Pratchett-onto the city's roads, buildings, and open spaces. VERNOR VINGER, RAINBOW'S END,

180-82 (2006).
121 SENDAK, supra note 65.
122 BEVIS FROND, Reflections in a Tall Mirror,on INNER MARSHLAND (Woronzow 1988).
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subject to a powerful critique in academic literature-one I have already
mentioned in the introduction: when the philosopher Robert Nozick
used it in 1971 to provide an example of what life should not be.
Nozick's VR device, as I noted earlier, was a hypothetical device, "The
Experience Machine," that could produce in your mind the illusion of
any experience that you might actually have in a real world. Lying in a
tank "with electrodes attached to your brain," "you would think and feel
you were writing a great novel, or making a friend, or reading an
1 23
interesting book."
Nozick described this scenario to discredit the assumption
generally made by utilitarians that a good life can be defined solely with
reference to a person's mental states. Against the utilitarian notion that a
worthy life was simply the most pleasurable life possible, Nozick noted
that most of us would not trade our mundane day-to-day life for even
the most exhilarating sequence of experiences in the Experience
Machine.1 24 This is because "we want to do certain things, and not just
have the experience of doing them" 125 ; we want to be a certain kind of
person, defined by certain qualities and values, and not merely to be a
gateway for a stream of sensations and perceptions (even those that
trigger one euphoric state after another); 126 and because "plugging into
an experience machine limits us to a man-made reality, to a world no
deeper or more important than that which people can construct."' 127 A
good life, in other words, is a life that involves real encounters with
people and things outside of our own minds and a life in which we
actually engage in interactions with others, and not simply dream
28
them. 1
But not all forms of VR are subject to the same criticism. For
example, in a three-dimensional immersive version of Second Life or
World of Warcraft we would not be isolated from others. As Jack
Balkin notes, "what makes virtual worlds fun and exciting is the
continual interaction among the participants," or what "Yochai Benkler
has ... called ...the freedom 'to play together.""' 129 In fact, far from
cutting people off from each other, VR might enhance social
interaction. There is no reason, for example, why a virtual trip to Mars
cannot be a vacation for the entire family: An entire family could enter a
CAVE room in the house together, or wear head-mounted displays that
take them to the same artificial reality and let them see and speak to
123 NOZICK, supra note 50, at 42.
124 Id.at 43-44.
125 Id.at 43.
126 Id.
127 Id.
128 Id.

129 Balkin, supra note 108, at 2048 (citing Yochai Benkler, Remarks at State of Play
Conference (Nov. 14, 2003), http://www.nyls.edu/pages/1430.asp).
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each other. A virtual space can also serve as a meeting place, or playing
30
field, for people who are actually scattered around the globe. 1
The more solitary form of VR, of course, cannot be defended on
these grounds. But it too is quite different from the Experience
Machine in that those who wish to use it want it not as a complete
substitute for life in the real world, but as an invaluable support and
supplement to it. First, in the Experience Machine, "you won't know
that you're there; you'll think it's all actually happening."' 3' Users of
actual VR systems, by contrast, generally realize that their experience is
an illusion-and find it worthwhile anyway. Second, in Nozick's
scenario, people "plug into this machine for life" after preprogramming
their life experiences. 132 But users of VR only use it temporarily and
then return to the real world. As Stephen Macedo writes: Nozick's
argument "only shows the great loss that would come from plugging
into an experience machine for life. It does not show why plugging in
33
for half an hour several times a week would be such a great disaster."'
In fact, far from being a disaster, occasional use of VR, as I noted in the
introduction, might provide us with the chance to have experiences that
are unavailable to us in the physical world: the chance, for example, to
escape the laws of gravity, visit other planets, or float inside and study
molecules that would otherwise remain invisible to human observation.
And although VR's illusory experience cannot substitute for
interactions within an actual community, it can offer certain kinds of
freedom that social contact without our communities cannot: namely,
the chance to entirely insulate ourselves from that community's
pressures, norms, and orthodoxies and temporarily explore an entirely
different realm where individual experimentation is unhindered by those
1 34
external social constraints.

But even if it is true that VR-enabled escapism can sometimes be a
blessing, this does not answer the question of whether such a blessing
should receive any more First Amendment protection in its solitary
form than it does in the multiplayer version. I argue that it does-for
two reasons: First, solitary exploration of VR would serve the same
130 See KRUEGER, supra note 66, at 6; Ig-Jae Kim, et al., Augmented Telexistence in Smart
Space, PROCEEDINGS OF THE 2005 INTERNATIONAL CONFERENCE

ON AUGMENTED TELE-

EXISTENCE 106 (2005) (describing how shared use of a virtual environment might "enabl[e] users
to meet and talk to one another as if they share the space and time even if they are far apart").
131 NOZICK, supra note 50, at 43.
132 Id.at42.
133 Stephen Macedo, Homosexuality and the Conservative Mind,84 GEO. L.J. 261, 273 n.53
(1995). As Adam J. Kolber notes in a similar vein, "Nozick's example only shows that we value
some connection to the real world, not that we are opposed to having any illusory beliefs or
perceptions." Kolber, supra note 55, at 1605 n.226 (2006).
134 See Marc Jonathan Blitz, Constitutional Safeguards for Silent Experiments in Living:
Libraries, the Right to Read, and a First Amendment Theory for an Unaccompanied Right to
Receive Information, 74 UMKC L. REv. 799, 804-07, 820-34 (2006).
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function for us as many other forms of solitary speech and receipt of
information that are already protected under the First Amendment.
Second, even if some experiences within VR cannot be called "speech,"
they should be protected as part of our freedom of thought.
I will turn first to the relationship between VR and solitary speech
-but before doing so it is helpful to understand why and when it is that
the First Amendment protects solitary activity. This is not the kind of
speech or information gathering that is most celebrated by the most
well-known First Amendment cases, which generally focus on debate,
135
dialogue, or other communication between two or more interlocutors.
Indeed, in setting forth the test for when symbolic conduct counts as
"speech," in Spence v. Washington, the Supreme Court seemed to
assume such "speech" could only be present where there was a
communication between at least two parties: one party had to have "[a]n
intent to convey a particularized message" that-in the "surrounding
circumstances"-would likely be "understood" by another party-the
audience-"who viewed it."' 136 But as C. Edwin Baker has emphasized,
people engage in many "solitary" uses of speech: they "record by
keeping a diary ... amuse or relax by singing or writing a story.., or
direct [their] own behavior by writing [themselves] a note." 137 Or they
listen to a radio or silently watch a film in their home. The First
Amendment protects all of these instances of speech. Why?
The latter case-that of a person listening to a radio program or
watching a film-is the easier case: even when people are only at the
receiving end of a communication, they are still a party to it. The First
Amendment exists for the benefit not just of the speaker, but of the
people who hear and learn from that speaker. Regardless of which of its
commonly-listed purposes First Amendment speech is promotingwhether it gives people space to produce a "marketplace of ideas"
essential to seeking and finding the truth, or helps them become more
capable participants in self-government, better able to monitor any
abuses of power, or more educated in habits of toleration, or able to
further their autonomy, self-discovery, and self-fulfillment-in all of
these functions, 138 speech generally does its work not as soon as it
emerges from a speaker, writer, or artist but only when it reaches an
135 See, e.g., N.Y. Times Co. v. Sullivan, 376 U.S. 254, 270 (1964) (emphasizing that the First
Amendment's purpose was to protect the conditions for "uninhibited, robust, and wide-open"
debate).
136 Spence v. Washington, 418 U.S. 405, 410-11 (1974).
137 C. EDWIN BAKER, HUMAN LIBERTY AND FREEDOM OF SPEECH 51 (1989); see also Porter

v. Ascension Parish Sch. Dist., 393 F.3d 608, 617 (5th Cir. 2004) ("Private writings made and
kept in one's home enjoy the protection of the First Amendment, as well as the Fourth.").
138 For some typical lists of the purposes promoted by the First Amendment, see, e.g., DANIEL
FARBER, THE FIRST AMENDMENT 1-8 (2d ed. 2003); RODNEY A. SMOLLA, FREE SPEECH IN AN
OPEN SOCIETY 5-17 (1992); ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND

POLICIES 925-30 (3d ed. 2006).
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audience, perhaps an audience which watches or reads silently from
home.
However, the First Amendment does more than that-it not only
protects a listener's receipt of information. It protects the privacy of the
experience. It bars government officials from requiring notice of the
user's receipt of, or interest in, the speech139-and from stopping the
silent watching or reading even of obscene materials that receive no
protection in the outside world. 140 This is true for a number of reasons.
In the first place, a silent listener threatens less disruption to the lives of
others than does a public speaker. As Thomas Emerson writes, when
people are simply exercising "a right to know. .. any danger to the
social order is so inchoate and so unascertainable that it cannot be given
substance or taken into account."' 141 Thus, Emerson proposes even more
unyielding First Amendment protection for the right to receive
information than for speech. 142 Moreover, as I have argued elsewhere,
because merely listening or reading does not require people to engage in
social exchange, it allows individuals to exercise their First Amendment
rights in circumstances where their intellectual explorations are most
free from social pressure. 14 3 But to maintain the privacy of such
intellectual exploration, 144 individuals need private space for it, and as
the Court recognized in Stanley, the home is the most sacred of these. 145
This explains why the First Amendment protects silent listening,
reading, or watching, and why it gives such activity extraordinary
protection in the home. Why does the First Amendment also protect
people who sing to themselves, write poetry they never share, or
privately draw abstract swirls on a piece of paper? 146 In part, perhaps, it
139 See, e.g., Lamont v. Postmaster Gen., 381 US 301, 308 (1965) (finding unconstitutional a
requirement that, an addressee affirm to the postal service that he wishes to receive "communist
political propaganda" sent to him from abroad and held by post office as condition of receiving
it); Denver Area Educ. Telecommc'n Consortium, Inc. v. FCC, 518 U.S. 727, 754-55 (1996)
(finding unconstitutional a requirement that cable system operators only unblock channels with
"patently offensive" sex-related programming in response to a written request from cable
subscribers).
140 Stanley v. Georgia, 394 U.S. 557 (1969).
141 Thomas I. Emerson, Legal Foundations of the Right to Know, 1976 WASH. U. L.Q. 1, 6
(1976).
142 Id. (suggesting "a firm and simple rule: The right to know should be fully, or absolutely if
you prefer, protected").
143 See Blitz, supra note 134.
144 Id.

145 Stanley, 394 U.S. at 664 ("Whatever may be the justifications for other statutes regulating
obscenity, we do not think they reach into the privacy of one's own home. If the First
Amendment means anything, it means that a State has no business telling a man, sitting alone in
his own house, what books he may read or what films he may watch.").
146 See also Porter v. Ascension Parish Sch. Dist., 393 F.3d 608, 611, 617 (5th Cir. 2004)
(Finding that "[p]rivate writings made and kept in one's home enjoy the protection of the First
Amendment, as well as the Fourth" and holding that a school could not, consistent with First
Amendment, punish a student on the basis of violent imagery in a drawing sketched "in the
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is because there is still a speaker and an audience: the speaker may be
creating drafts, a version of which she may later choose to reveal to the
world. But even if the world never hears such a song, or sees such
poetry or drawing, the creators who produce such work act as their own
audience. They not only sing privately; they hear themselves singing.
They not only draw or compose poetry; they reflect on their own work.
Indeed, they can reject interpretations of it that they embraced when
creating it-finding that it reveals something about themselves or their
thoughts that they were not aware of in the creation process. 147 Even
these communications with oneself, then, satisfy the minimal conditions
for being First Amendment "speech" that Robert Post posits when he
describes it as consisting in social practices wherein there is a "certain
kind of relationship between speaker and audience" that is "dialogic and
independent," in that an audience can "autonomously query" the
148
speech's "meaning and authority."'
However, we miss something important about solitary selfexpression if we stop our First Amendment analysis after concluding
that it is like other speech. It also provides unique benefits: When
individuals express themselves in private song, drawing, or poetry, they
are both honing their powers of imagination and increasing their selfunderstanding-and often to a greater extent than when they talk or
listen to others. Such solitary activity informs them about their own
thinking in ways that others' speech cannot. 149 And it provides exercise
of their creativity that they do not get when they see others sing or
write. 150 Individuals benefit immensely in this respect from the
feedback loop that is formed when they are both speaker and listener.
The experience is analogous to individuals being connected to
physiological measuring devices and finding that they can, in many
circumstances, control physiological functioning that was formerly
unconscious. 15 1 Once they observe this functioning, they can gain
privacy of his home.").
147 Consider, for example, the insights that the nineteenth-century dream researcher, the
Marquis Hervey de Saint-Denys, gained from keeping a private journal with written descriptions
and illustrations of the memories of his dreams: he found that by trying to remember and record
his dreams, "his ability to remember [his] dreams ... increased through daily, or rather nightly,
exercise."

See HERVEY DE SAINT-DENYS, DREAMS AND HOW TO GUIDE THEM 23 (Morton

Schatzman ed., Nicolas Fry trans., Duckworth 1982) (1867). He also credits his journal keeping
with the developing his ability to dream lucidly, and in the course of such dreams, gather data that
he used to understand his processes of thought and imagination. Id. at 25.
148 Robert Post, Recuperating First Amendment Doctrine, 47 STAN. L. REV. 1249, 1254
(1995).
149 This is obviously true of the dream journal like the one Saint-Denys kept, which revealed
aspects of his life to him that could not be observed by anyone else. See SAINT-DENYS, supra
note 147.
150 See JOHN STUART MILL, ON LIBERTY AND OTHER ESSAYS 65 (John Gray ed., 1991)

(arguing that "mental and moral powers, are exercised only by being used.").
151 See Biofeedback: Using Your Mind to Improve Your Health, MayoClinic.com, Jan. 25,
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greater control over their internal mental life by externalizing it-in
drawings, songs, or other works-and then developing it further in other
acts of self-expression.
As with our exercise of the right to receive information, moreover,
privacy makes a significant difference: We will not express ourselves,
or benefit from self-expression, in the same way if we know that we
have an external audience. 152 When each act of self-expression also
becomes a performance for others, there is an almost irresistible
tendency to shape one's expression so that it fits these others'
preferences or expectations. 153 Thus, for such private acts of selfexpression to be effective, we need the same strong sanctuary against
external observation that Stanley and other cases recognized for the
54
right to receive information.1
Virtual reality, of course, lets us externalize our own thoughts in
ways that are both more vivid and more private than the film viewing in
Stanley. They are more private because unlike films or videos, which
might be seen or heard by others in the same room or nearby, virtual
objects and environment are created from perceptual inputs fed directly
to an individual's sensory organs. They are more vivid because the
product of our imagination becomes not simply a film (or a drawing or a
song), but a world that surrounds us and, for a brief time, constitutes the
whole of our perceptual universe. In many cases, this universe may be
based on others' designs. Armed with the more powerful reality engines
of the future, however, we may be able to create our own virtual
worlds-and reshape them into entirely different imaginary realms with
155
a single command.
This explains why VR might benefit from First Amendment
protection for freedom of thought even if the government is free from
First Amendment limits when it regulates mind-altering drugs. Such

2008, http://www.mayoclinic.com/health/biofeedback/SA00083 ("Biofeedback is based on the
idea, confirmed by scientific studies, that people have the innate potential to influence with their
minds many of the automatic, involuntary functions of their bodies.").
152 See Stanley I. Bern, Privacy, Freedom, and Respect for Persons, in PRIVACY: NOMOS
XIII, at 1, 7 (J. Roland Pennock & John W. Chapman eds., 197 1) (Being an "object of scrutiny,
as the focus of another's attention, brings one to a new consciousness of oneself, as something
seen through another's eyes.").
153 See, e.g., CASS R. SUNSTEIN, WHY SOCIETIES NEED DISSENT 9-10, 15-23 (2003)
(mentioning the "pervasive human desire to have the good opinion of others" and that "much of
human behavior is a product of social influences resulting from . . . types of conformity," and
discussing psychological research demonstrating the powerful effect of conformity on behavior).
154 See Stanley v. Georgia, 394 U.S. 557, 664 (1969); Lamont v. Postmaster Gen., 381 US
301, 308 (1965).
155 Even where we are more passive participants in a VR experience, as Jed Rubenfeld points
out, virtual reality experiences-like movies-still "immerse their audiences deeply into the
exercise of imagination because they present or represent to their audiences what is not actually
present." Jed Rubenfeld, Freedom of Imagination: Copyright's Constitutionality, 112 YALE L.J.
1, 38 (2002).
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drugs do not typically generate the same feedback mechanism that
occurs when we view representations of our own (or others') ideas or
feelings, and then alter or act upon them. Unlike computer-generated
VR-which builds illusory 3D environments from images, sounds, and
textures delivered to our senses from the outside-LSD or mescaline
alter our normal brain functioning by changing the way that
neurotransmitters interact with our brain cells. 156 This may well be a
constitutionally-significant difference: VR allows us to construct the
imagery we see, or other perceptions we receive, as we do when we
compose a drawing or a piece of music. Drugs generally do not do this:
they alter the brain processing that determines how we feel, perceive,
157
and reason, and often do so in somewhat unpredictable ways.
Some, however, may still object to granting virtual reality
experiences the powerful protection that Stanley provided to speech or
receipt of information in our own homes-for a number of different
reasons. First, they might object, a VR environment appears to us not
merely as representation of the world, but as the world itself. This
differentiates it from a painting or a film, which we can readily contrast
with the non-fictional and non-representational world outside the
borders of the canvas or the screen. 158 Because a VR environment
claims the whole of our sensory experience, there is no real world
remaining in our field of vision (or range of other sensory experience)
to highlight the illusionary nature of the VR world: A virtual car ride
will give us a sense of genuine movement, not an experience where we
merely watch (or use video game controls to generate) a representation
of such movement. However, the fact that we do not see and hear the
physical environment at the same time we perceive the VR world does
not mean that we cannot recognize the VR world as a representation.
On the contrary, when people use VR environments today, they are
aware that the world that surrounds them is a human creation consisting
entirely of illusory objects and people. Their memory of the real world
continues to provide a reference point for evaluating the VR world even
when the light and sound from the real world is not present.
156 See Nikhil Swaminathan, How Hallucinogens Play Their Mind-Bending Games,
SCIENTIFIC AMERICAN, Jan. 31, 2007, http://www.sciam.com/article.cfm?id=how-hallucinogens-

play-th ("Since the 1980s researchers in this field have agreed that LSD, which was first
synthesized by Swiss scientists in 1938, likely affects serotonin 2A receptors in the brain
(serotonin is a neurotransmitter suspected to play a role in the communication of mood and
consciousness).").
157 See SUSAN ALDRIDGE, MAGIC MOLECULES: How DRUGS WORK 218 (1998) (noting that

although compounds with psychedelic properties "resemble [the neurotransmitters] serotonin,
noradrenaline, and dopamine, experiments have shown that they do not act on receptors in a
predictable way.").
158 See JANET H. MURRAY, HAMLET ON THE HOLODECK: THE FUTURE OF NARRATIVE IN
CYBERSPACE 103 (1997) ("Part of the early work in any medium is the exploration of the border
between the representational world and the actual world.").
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Moreover, even when an artistic experience is so engrossing that it
temporarily pushes our memory and perception of the real world into
the background of our consciousness, this does not place it outside the
First Amendment's scope. Indeed, it is simplistic to think that VR
explorations are the only example of how imagery and other artistry
might temporarily immerse us entirely in a fictional setting. As Michael
Heim writes, such immersion is something many of us seek in music,
when we dim the lights and turn up our stereo systems in the hopes we
will be "whisked away from the room and hear an invisible orchestra or
jazz group playing in front of [us]," or when seek to lose ourselves in
the plot of a book or a film. 159 The immersive quality of VR thus does
not radically distinguish it from other encounters with the arts.
This does not mean that the First Amendment's protection for
activity must extend to any activity that-like drawing, painting, or
poetry-involves creative human work that gives form to one's
imagination or fantasy. A mechanically-inclined person might exercise
such creativity by building a vehicle she first details in her imagination
and sees as expressing her own personal style as an automobile
designer. Individuals may likewise express themselves in the design
and creation of electrical gadgets or new kinds of fire works. This does
not mean that building cars, electrical devices, or pyrotechnics in one's
garage thereby become genres of First Amendment "speech." But what
most clearly differentiates each of these activities from private visual art
or poetry is its potential impact on the person's physical surroundings
-something that is generally not true for a virtual reality phantom
world that vanishes as soon as it is turned off.
It is still possible that there are constitutionally-significant
differences between some forms of VR and other, less technologicallysophisticated ways of representing our fantasies: even when we know
that an armed VR attacker is an illusion, for example, we might still find
that the fears we experience-or other visceral and emotional impactsare more comparable to those we experience in a real-life attack than
when we watch a film depicting violence. And we may find that
something about our biological programming makes this true even when
we grow used to the VR technology (and the new experience it
provides). But, when a VR experience is built only of imagery, sound,
and textures that have always provided the raw material for other artistic
work, we should hesitate to deny it First Amendment protection unless
there is powerful evidence that its effects on us are significantly
different (and more potentially harmful) than other creative activity.
159 HELM, supra note 7, at 10; see also Johannes Behr & Dirk Reiners, Class Notes: Don't Be a
WIMP, SIGGRAPH 2008, at 5 (2008), available at http://www.not-for-wimps.org/notes.pdf

(noting that "mental immersion" is important in VR because it "is probably the goal of most
media creators").
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Apart from concerns about VR's realism and immersive nature,
there is a second possible objection to bringing VR under the protective
covering that the Court in Stanley provided for cultural activity in the
home: VR experiences like simulated flight, floating, or sexual fantasy
are intended to result in mental sensation and perception, but such
mental acts--one might object-are different from the thoughts that
produce speech or other communication. They are often not intended to
enhance our life as rational and autonomous agents or to aid our selfunderstanding, but only to produce pleasurable sensations. This line of
thinking finds some support in Paris Adult Theater I, where the Court
said that illegalizing obscenity raised no First Amendment problem
160
because such restriction "does not control the reason and intellect."
But if this argument is meant to exclude non-cognitive content from
First Amendment protection it does not explain the substantial case law
or powerful intuition to the contrary: it would be odd if First
Amendment's freedom of thought stringently protected the efforts of
novelists, film-makers, and others to try to convey non-verbal feelings,
sensations, or the ambience of a place, but then barred people from
trying to create the experience of such feelings, sensations, or ambience
in their own mental life. As the Supreme Court stated in Stanley: "The
line between the transmission of ideas and mere entertainment is much
too elusive for this Court to draw." 161 Thus, the Court in that case
invoked First Amendment freedom of thought not merely to shield our
162
"beliefs" and "thoughts," but also our "emotions" and "sensations."
It recognized the importance of people's freedom to satisfy not only
their "intellectual," but also their "emotional needs in the privacy of
1 63
[their] own home[s]."'

Nor can we exclude certain specific types of mental experience
from the First Amendment's domain by arguing that such mental
experiences can also arise from non-speech conduct. Frederick Schauer
makes an argument like this when he calls for denying First
Amendment protection to film or other imagery that is sought merely
for sexual arousal. Watching a film that depicts only sexual acts, he
says, is indistinguishable, for First Amendment purposes, from the nonspeech act of paying a prostitute to perform the same acts a few feet
away in one's hotel room: "There seems to be no difference between the
same activity when presented on film rather than in the flesh ....The
mere fact that in pornography the stimulating experience is initiated by
visual rather than tactile means is irrelevant if every other aspect of the

160
161
162
163

Paris Adult Theatre I v. Slaton, 413 U.S. 49, 67 (1973).
Stanley v. Georgia, 394 U.S. 557, 566 (1969).
Id. at 564.
Id. at 565.
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experience is the same." 164 Viewing pornography, says Schauer, is thus
"more accurately treated as a physical rather than a mental
' 165
experience."
But the First Amendment would very likely protect other visual
surrogates for physical presence and feeling: take the example of
someone who listens to a tape of artificial ocean sounds only because he
finds it soothing. Like sexual excitement, the calm felt by such a listener
is not something that can be translated into words or into any particular
insight. Like sexual excitement, it is a feeling generated inside the brain
generally accompanied by physical effects, such as the easing of tension
in muscles throughout the body. And it may have this effect by acting as
a surrogate for a lived experience that does not itself involve speaking
or listening to speech. Perhaps such sounds calm the person by reviving
memories of feelings she experienced walking on an idyllic beach. And
this example is only one of the many in which activity that counts as
First Amendment "speech" has emotional and physiological effects
166
similar to those produced by conduct.
Thus, even when a solitary virtual reality experience is used simply
to generate excitement or pleasure, its lack of an identifiable idea or
message provides no basis for denying it the same First Amendment
protection provided to numerous other encounters with film, music, or
other works of creativity. This framework for protecting solitary
creative activity is, of course, somewhat different from the Spence test,
the test that courts have typically used to decide if a certain act of nonverbal expression counts as speech: 167 a person who enters a private
"holodeck" in search of sexual pleasure, or an outlet for anger or
aggressive impulses, will probably not be conveying a "particularized
message" of the kind necessary to bring action under the First
164 FREDERICK SCHAUER, FREE SPEECH: A PHILOSOPHICAL INQUIRY 182 (1982).
165 Id.

166 As Martin Redish observes, the "uproarious laughter" produced by watching a movie is
often "primarily emotive, and indeed may differ little from the purely physical effects of tickling
or of a whoopee cushion."

MARTIN H. REDISH, FREEDOM OF EXPRESSION: A CRITICAL

As David Cole notes in response to Schauer's example: "We
ANALYSIS 74-75 (1984).
comprehend the world as much through intuitive judgments, emotional and aesthetic responses,
and stereotypic beliefs and images as through purely rational deductions." David Cole, Playing
by Pornography'sRules: The Regulation of Sexual Expression, 143 U. PA. L. REV. 111, 125
(1994). Sexual imagery may seem different from these examples in that its pull on people's
attention is often more powerful, and is often associated with greater harms. Thus, James
Weinstein argues that sexual imagery is different from Redish's example of laughter in that it
generates feelings that are central to activities that cause "problems as detrimental to society as
unwanted pregnancy, murderous jealously, or the breakdown of the family." James Weinstein,
Democracy, Sex and the FirstAmendment, 31 N.Y.U. REV. L. & SOC. CHANGE 865 (2007). But
such observations seem most relevant not to the question of whether a certain kind of imagery
should be covered by the First Amendment, but whether its harms might justify government
restriction of sexual imagery even though it is speech. See infra notes 244 and 301 and
accompanying text.
167 Spence v. Washington, 418 U.S. 405, 410-411 (1974).
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Amendment.' 6 8 But satisfying the Spence test is not always a necessary
condition for non-verbal activity to count as First Amendment speech.
The Court has found it necessary to carve out an exception to the
Spence test for practices like parades that lack a "particularized
message" but are nonetheless clearly understood by many people to be a
"form of expression." 169 Thus, First Amendment speech includes "the
unquestionably shielded painting of Jackson Pollock, music of Arnold
Schoenberg, or Jabberwocky verse of Lewis Carroll," even though none
of these works of art contains a "particularized message." 170 As
commentators have pointed out, however, the Court was not at all clear
about how to identify the forms of non-verbal activity thus exempted
from the requirements of the Spence test. 17 1 The Court seems to have in
mind certain social or artistic practices widely-understood to count as
"expression" in the wider community. 172
But it is not clear that the wider community's understandings
should carry the same weight when a person's creative activity is not
being exercised for the benefit of that or any community, but rather for
her own enjoyment, self-realization, or self-understanding. Why, after
all, should someone only receive First Amendment protection for the
painting she creates in her living room but not for a virtual reality
environment (or scenario) that better captures her internal vision or mix
of emotions? Even if this medium of expression may be less familiar to
the community as a medium for artistic expression, this is beside the
point. Its strangeness does not make it any less effective at fulfilling the
First Amendment purpose it serves for the person using it. Nor does it
make such a solitary creative activity any more harmful to the social
73
sphere outside. 1

168 Id.
169 Hurley v. Irish-Am. Gay, Lesbian, Bisexual Group of Boston, 515 U.S. 557, 568 (1995).
170 Id. at 569.
171 See. e.g., Genevieve Blake, Comment, Expressive Merchandise and the FirstAmendment
in Public Fora, 34 FORDHAM URB. L.J. 1049, 1058 (2007) (observing that while the Court's
exception to the Spence test "suggests a clear, indeed 'unquestionable' protection for apolitical
artworks, [it] offers no further guidance").
172 See Hurley, 515 U.S. at 568 (observing that "parades are public dramas of social relations"
and noting that a parade's success is assumed by its organizers to be dependent on watchers and
sometimes, media coverage) (citing SUSAN G. DAVIS, PARADES AND POWER: STREET THEATRE
IN NINETEENTH-CENTURY PHILADELPHIA 6 (1986)).

173 See Rubenfeld, supra note 155, at 37-38 (arguing that it should be "First Amendment
bedrock" that "[ilmagination ought to be free" and this means that the First Amendment protects
"freedom to explore the world not present, creatively and communicatively.... to conceive as far
as one is able how the world might be, or might have been, or could never be").
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Another Analogy: Computer-GeneratedVirtual Reality and
NaturalDreaming

The dream police they live inside of my head
The dream police they come to me in my bed...
And when I fall asleep, I bet they're spying on me
174
- Cheap Trick
She appears in my sleep
When my dreams are lucid deep
175
- Super Furry Animals
I have essentially argued thus far that the design and exploration of
virtual reality should be protected as a form of artistic expressionwhether this artistic expression is solitary or occurs in a public
environment. In a shared environment, it is, as Balkin says of existing
virtual worlds, substantially like improvisational theater. 76 Even if it
occurs alone, it still resembles many solitary acts of artistic creation,
like drawing or constructing a diorama, that unquestionably count as
"speech."
But there is another analogy that should guide those trying to place
VR in First Amendment jurisprudence-and that is the analogy between
the emerging computer-generated forms of virtual reality and the
biologically-generated version of virtual reality which has always been
a part of human experience: the process of dreaming.177 Long before the
first steps toward modem virtual reality technology, people have
explored fictional cities and other artificial realities in their sleep.
Although machine-produced virtual reality is in important respects
different from dreaming, it is enough like it that when the First
Amendment protects our "fantasies,"'' 78 it should perhaps also protect
those generated with the aid of a computer.
To put the same point another way: when someone dons a headmounted display and steps onto a phantom streetscape, that streetscape
has substance at the time only in her mind's eye, a "space" where the
174 CHEAP TRICK, Dream Police, on DREAM POLICE (Song BMG 1979).
175 SUPER FURRY ANIMALS, Ohio Heat, on LOVE KRAFT (Beggars Group USA 2005).

176 See supra note 111 and accompanying text.
177 See LARIJANI, supra note 6, at x ("Bring to mind the sensation of dreaming, and you get
some idea of what the ideal virtual reality experience is supposed to be.... How would you put a
dream together if you could hook your mind up to a powerful computer? With the right setupwhether you want to solve problems or subject your senses to new experiences, virtual reality
comes close to providing the opportunity.").
178 See Paris Adult Theater I v. Slaton, 413 U.S. 49, 67 (1973) ("[tlhe fantasies of a drug
addict are his own and beyond the reach of government").
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government generally has no business wielding its coercive power. 179 It
can be starkly different from a real landscape not only in lacking
materiality, but also-at least when the VR device has only a singleuser-because it lacks the intersubjective dimension that one finds in a
real street or a real city. When it is experienced by only a single person,
then it is private in largely the same way that our dreams or daydreams
are private-and this differentiates it from the familiar physical territory
that we share with friends, neighbors, and others.
It is true, of course, that the experience of natural dreaming is in
some respects notably different from machine-produced virtual reality.
Unlike a virtual reality experience, which we generally recognize to be
an illusion, a dream often seems to us-at the time it is taking place-to
Moreover, we cannot typically design the
be perfectly real.
environments or events in dreams in the way that a programmer might
design virtual reality experiences, or a user might consciously rearrange
them. 180 Both these characteristics of dreaming-our inability to
recognize it as unreal and our inability to control or engineer its
contents-stem from the same biological events. As Harvard
neurobiologist J. Allan Hobson writes, our shift from a state of
wakefulness into REM sleep is marked by chemical changes in the
brain, changes that appear to weaken our capacity to logically order and
reason about our perceptions. More specifically, REM sleep is
accompanied by the shutting down of "serotonin and noradrenalin cells"
that "are strongly implicated in ...

awake state functions" such as

"attention, memory, and reflective thought."' 8' As a consequence, the
dreaming brain "sees, it moves, and it feels things intensely but it does
not think, remember, or focus attention very well."' 182 By contrast, when
we enter a computer-generated artificial reality, we can do so awake,
and with our reasoning powers in full working order. But it is not clear

179 See infra text accompanying notes 266-272.
180 On the contrary, as neurobiologist J. Allan Hobson points out, "[direaming [in sleep] is
certainly functionally superior to waking in fabricating a virtual reality," but creating such a
simulation has its costs for our capacity to order and analyze the artificial world we are observing:
"[W]hen we hallucinate or dream we need to create the stimuli that engender images as well as
perceive them. This may be one reason why it is so hard to think continuously-or even at allwhen our consciousness is busy both cooking up and processing perceptual images ... the more
imagery increases the harder it is to think." J. ALLAN HOBSON, THE DREAM DRUGSTORE:
CHEMICALLY-ALTERED STATES OF CONSCIOUSNESS 9-11 (MIT Press 2002).
181 j. ALLEN HOBSON, DREAMING: AN INTRODUCTION TO THE SCIENCE OF SLEEP 63 (2002)

[hereinafter HOBSON, DREAMING]; see also id. at 61-62 (summarizing the biological changes that
account for the "distinctive aspects of dream mental activity such as intense absorption (the
dominance of percepts over thoughts) the bizarreness (based on discontinuity and incongruity of
times, places, and people), and the constant sensorimotor content (as if the brain were compelled
by the self-activation process to elaborate one movement scenario after another)"); id. at 64
("Waking and dreaming are two states of consciousness, with differences that depend on
chemistry.").
182 Id. at 64.
HeinOnline -- 30 Cardozo L. Rev. 1180 2008-2009

2008]

FREEDOM OF 3D THOUGHT

1181

why this would give the government any more warrant to interfere,
except on the paternalist grounds that we can do more mischief in
illusions we produce consciously than in those that emerge unbidden in
our sleep.
Moreover, even this distinction between virtual reality and our
dream life disappears in the variant of dreaming commonly known as
"lucid dreaming," in which we "become and remain fully conscious of
the fact that we are dreaming-and therefore that we are asleep,"'1 83 and
may be able to shape the events and environments we encounter in the
dream. Such lucid dreaming has been reported by many writers going
back centuries, and in the 1980s, Simon LaBerge provided experimental
evidence of it at the Stanford University Sleep Research Center, when
he found that lucid dreamers-upon realizing that they were
dreaming-could use their eye movements to send pre-agreed signals,
while still sleeping, to researchers in the same room. 184 As a New York
Times article on this phenomenon has recently made clear, the
experience of lucid dreaming is strikingly similar to the experience
promised by the virtual reality of the future: "Those who regularly
experience the phenomenon say that like the physics-defying characters
in 'The Matrix,' they are able to generate or manipulate the fantastical
events that unfold. They can fly without wings, play instruments they
never learned, go bowling with T.S. Eliott-and, yes, indulge sexual
fantasies."' 185 The article briefly explores a number of methods and
devices researchers have sought to use to induce lucid dreamingincluding a mask designed by a psychophysiologist, designed to light up
during REM sleep and signal to the dreamer (without waking her up)
that the events she is experiencing are a dream, and thus under her
186
mental control.
The courts have never squarely addressed the First Amendment
status of dreams-whether lucid or otherwise-largely because the state
has never had the capacity to monitor or control our dreams.' 87 But it is
183 STEPHEN LABERGE, LUCID DREAMING: THE POWER OF BEING AWAKE AND AWARE IN
YOUR DREAMS 6 (1985).

184 Id. at 12, 64. As LaBerge notes, another investigator, Keith Heame, has also reported that
lucid dreamers can sometimes provide pre-agreed signals with eye movements to those beside
them. Id. at 68-72; 75-77; see also SAINT-DENYS, supra note 147 (taking note of Heame's
experiments).
185 Stephanie Rosenbloom, Living Your Dreams, in a Manner of Speaking, N.Y. TIMES, Sept.
16, 2007, §9, at 1. See also SAINT-DENYS, supra note 147, at 9 ("Suppose we could guide our
dreams to such an extent that we could dream each night whatever we wished: of eating delicious
food, of amassing wealth, of making love with glamorous partners, of acquiring artistic talents, or
exploring other worlds").
186 Rosenbloom, supra note 185.
187 This issue has, however, been explored in science fiction. For example, in an episode of
the television mini-series, The Prisoner, authorities manipulate and watch the protagonist's
dreams (on a monitor) in the hopes that his dream sequences will reveal the reason-which he
refuses to reveal when awake-that he suddenly resigned from his job as a British intelligence
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hard to resist the conclusion that if the state ever attained the power to
do so, its interference in our dream lives would count as a flagrant
violation of our freedom of thought. If, as the Supreme Court has said,
the fantasies of even a drug user are placed by the First Amendment
beyond the reach of the state,188 then this would almost certainly be true
of the fantasies one generates in one's sleep.
But why would government interference in our dreams or
daydreams be so objectionable? Would the reasons that make it
objectionable apply not just to natural dreaming, but also to computergenerated illusions? For most individuals in free societies, the answer
to these questions would probably begin with a strong appeal to the idea
of individual autonomy-that is to the idea that there is a realm of an
individual's life which is for the individual, and not the state or society,
to control. As Isaiah Berlin writes: "I wish my life and my decisions to
depend on myself, not on external forces of whatever kind. I wish to be
the instrument of my own, not other men's, acts of will."'189
Our inner mental life is, of course, only one of the stages on which
we act autonomously: we also act autonomously-and might see our
autonomy violated by the government or other external actors-when
we act on a decision to live in a certain city, join a particular school,
club, or profession, or march in a protest. In all of these cases, my
autonomy would be threatened not merely by government interference
with my internal decision-making process, but also with the steps I take
to realize my decisions or express my beliefs in the external world.
Still, our inner mental life is not merely one site among others for living
autonomously. It is in many respects the key sanctuary for personal
autonomy. As John Christman puts it, it serves as a kind of "inner
citadel" into which we can retreat to find a degree of unchallenged selfsovereignty that we cannot find in a world that we have to share with
others, and in which we must subject ourselves to others' influence.1 90
It is not only in philosophy but also in constitutional law that our
internal mental life has been recognized as a place where state intrusion
is singularly inappropriate. As Neil Richards points out, "if there is a
constitutional right which is absolute," it is the freedom of thought. 191
As Christian M. Halliburton likewise observes, our constitutional order
agent.

See ALLAN CARRAZE & HELENE OSWALD, THE PRISONER:

A TELEVISIONARY

MASTERPIECE 52-60 (1989) (describing the plot of The Prisoner episode "A, B, and C"). George
Orwell's 1984 contains a more realistic example of state punishment for dreaming, wherein a
character is jailed after he is heard expressing disloyalty to "Big Brother" as he talks in his sleep.
See GEORGE ORWELL, 1984, 192-93 (Signet Classics 1950) (1949).
188 See Paris Adult Theater I v. Slaton, 413 U.S. 49, 67 (1973) (noting that "[tihe fantasies of a
drug addict are his own and beyond the reach of government").
189 ISAIAH BERLIN, FOUR ESSAYS ON LIBERTY 131 (1990).
190 John

Christman,

Introduction to THE

INNER

CITADEL:

ESSAYS

AUTOMONY (John Christman ed., 1989).
191 Neil M. Richards, IntellectualPrivacy, 87 TEX. L. REV. 387 (2008).
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recognizes that "the mind is a safe harbor from which all outsiders can
1 92
and should be excluded should we so desire."'
There is, however, something incomplete about this accountbecause not every infringement of our dream life by government would
wrest away our autonomy understood as "self-control" or "selfgovernance." In those of our dreams that are non-lucid, our experiences
are not under our control to the degree our thinking is when we are
awake: the environments we explore in our sleep are created by our
minds, but we do not consciously create them by an act of will as we do
when we paint a picture while awake. On the contrary, while dreaming,
we perceive them as a product of the natural world, not of our own
minds. If autonomy-in Berlin's words-entails being an "instrument
of my own, not other men's, acts of will," then it becomes clear that
some aspects of dream life are not really autonomous in this sense at all:
while they are the product of events in our brain, they are not "acts of
will."'1 93 Lucid dreamers, of course, are able to exercise more control
over their dream actions, but even they still confront internal imagery
and landscapes that surprise them-imagery that is not willed into their
perceptual universe but simply appears there. 194 Why, it is fair to ask,
should those who are concerned about autonomy be offended by
government infringement of this non-autonomous activity? If we do not
control our dream landscape in the first place, if we experience them as
externally-imposed while dreaming, why object when some piece of
this landscape (even a very small piece of it) is directly manipulated, or
excised, by government officials or other external actors?
The best answer to this question comes not from a "strong" version
of the autonomy principle wherein our acts (mental and physical) must
be subject to our will but rather from a much weaker conception of
autonomy which defines it not as full self-mastery, but rather as a form
of "self-sovereignty" that gives each individual the right to exclude
others (including state officials) from his or her private mental realm.
As Joel Feinberg observes, this weak notion of autonomy is perhaps
better described as a form of "the right of privacy" and is, rather than
195
being equivalent to autonomy, one of its elements.
We can insist that even our unchosen and uncontrolled dream and
192 Christian M. Halliburton, Letting Katz Out of the Bag: Cognitive Freedom and Fourth
Amendment Fidelity, 59 HASTINGS L.J. 309, 314 (2007).
193 Of course, individuals often have dreams in which they are faced with-and act uponchoice situations, and to this degree, are exercising will even within sleep, but much of the other
imagery and feeling produced by their brain in its dreaming state (for example, the environment
in which we perceive ourselves to be making such choices) is not an act of will. BERLIN, supra
note 189.
194 See SAINT-DENYS, supra note 147, at 7 ("Even in a guided [lucid] dream, figures often
appear and events often occur which are beyond the dreamers' control."); see also LABERGE,
supra note 183, at 24, 106-07.
195 JOEL FEINBERG, HARM TO SELF: THE MORAL LIMITS OF CRIMINAL LAW 54 (1986).
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daydream imagery is something that is, and should remain, insulated
from the others' perception or control unless we choose to invite others
in, or give them permission to influence it. Part of this privacy is
perhaps about informational privacy: because our silent thinking,
dreaming, and imagining is in a sense the deepest and most invisible
"space" in which we can act, it is the space where we can keep and
96
refine those aspects of our lives that we are least comfortable sharing,
including perhaps, mental activities that even we are not fully aware of
and could not openly co-exist with day-to-day social interaction. But
part of the reason for insisting upon privacy for our mental life is not
only that we do not want others to observe it, but also that we do not
want them to directly control it: because our images, thoughts, and
feelings form the core of who we are, they form part of the territory of
the self that others (and especially others in government) cannot
manipulate without causing damage to our sense of ourselves as free
and distinct individuals. As the Supreme Court recognized in Stanley,
"[o]ur whole constitutional heritage rebels at the thought of giving
government the power to control men's minds."'197 And this rebellion is
rooted not simply in the value of individual autonomy, but in a deep
commitment to the privacy of mental life that shields even the chaotic
and uncontrolled elements of our inner life. And what we dream and
imagine is not only unobservable for others; it is also insulated from
regulation because it is without any direct consequence for their affairs.
The question, then, is whether these features of our internal mental
life-its privacy and centrality to our personal sovereignty and its lack
of direct consequence for the physical intersubjective world we share
with others-can justify extending the protection provided by freedom
of thought beyond pure mental activity to action we take in the external
world. Does it apply to the fantasies that are generated not inside of our
brains (whether in dream life or imagination) but with computers and
other machinery? This might depend in part on exactly how the
computer-generated virtual reality technology works. For example, if a
solitary virtual reality experience can be available not just to the person
who experiences it, but also recorded for others to experience just as
vividly at a later time, then it is no longer as private as an evanescent
series of illusions that, as soon as they have played their part in a VR
user's solitary adventure, disappear forever. I will argue below,
however, that although one can imagine virtual reality fantasies that are
too different from more familiar exercises of imagination to share in the
freedom of thought protection they receive under the First Amendment,
much of VR would merit that protection (as do other technologies and
practices that enhance and enable our thinking, imagining, and
196 See generally Richards, supra note 191.
197 Stanley v. Georgia, 394 U.S. 557, 565 (1969).
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feeling).198
C.

The Coverage of Freedom of Thought

You're traveling though another
dimension, a dimension not only of
sight and sound but of mind.
The Twilight Zone' 99

One way of thinking about VR experiences then is that, at least
when private, they are like dreams-part and parcel of the internal

realm of thought, fantasy, and imagination-and as such should be
beyond the state's control.

Because the imagery and sounds we

encounter in a solitary virtual adventure are private and without any
direct impact on the outside world, they should, like private reveries or

daydream be shielded from government control. But if we invoke
freedom of thought in this way, it is necessary to think more carefully
about exactly what this First Amendment freedom entails.
Courts have rarely delved deeply into this question, and this is not
surprising: they have rarely had a need to do so. As Frederick Schauer
has written, "thought is intrinsically free. The internal nature of the
thought process erects a barrier between thought and the power of
government sanction." 200 But this barrier is not airtight. Courts and
scholars have identified four types of government action that might
threaten our freedom of thought. The first three of these proscribed
types of government actions have few implications for the First
Amendment status of virtual reality, but they are worth examining

198 One might suggest that by conceptually separating our experience into an "internal mental
realm" and an "external physical realm," my account of mental freedom is taking as its
foundation a widely-challenged (and, in the view of many, implausible) view rooted in the
writing of Rene Descartes, that our mind and mental experience occurs in a realm entirely outside
of the physical world, that, as Gilbert Ryle puts this view before vigorously attacking it: "It is
assumed that there are two different kinds of existence or status. What exists or happens may
have the status of physical existence, or it may have the status of mental existence." GILBERT
RYLE, THE CONCEPT OF MIND 13 (2002). But such a view of the mind-as-outside-physical-space
is not at all necessary to an analysis that identifies and accords extraordinary constitutional
shielding to a realm we experience and describe as that of our private inner lives. On the
contrary, the privacy of such internal experience is apparent even to an analyst of mental events
like J. Allan Hobson, who holds "[t]he mind is not something else-it is not a spirit, not an
independent entity. It is the self-activating brain." See HOBSON, DREAMING supra note 181, at
64. He recognizes that although the contents of the dreams he records in a journal are produced
biologically and not in some super-physical mental sphere, they are invisible to others, and
unknowable until he writes about or otherwise depicts them, just as he cannot know the contents
of others' dreams without their reports. See, e.g., id. at 2-3, 12-15, 24.
199 ZICREE, supra note 81.
200 SCHAUER, supra note 164, at 93.
HeinOnline -- 30 Cardozo L. Rev. 1185 2008-2009

1186

CARDOZO LA W REVIEW

[Vol. 30:3

because they give us helpful background on the way that the Court has
approached and defined First Amendment freedom of thought.
First, as Bruce Winick notes, with "the emergence of... more
intrusive mental health treatments, 'the inward workings of the mind'
are now within the reach of government control. ' 201 With psychotropic
drugs and neurosurgery, for example, officials can now alter our
thought processes and behaviors. Thus far, when the Supreme Court
has protected people from forced psychiatric treatment, it has based this
right not on First Amendment freedom of thought, but on substantive
due process rights in the Fifth and Fourteenth Amendment. 202 Some
lower courts and legal scholars, however, have also found a First
Amendment dimension in this protection. 203
Second, even without such forced medical treatment, the
government can violate our freedom of thought by penalizing us for
"thought crimes" or other mental activity of which it disapproves.
Courts have found, for example, that the state does so when it denies
someone employment because she refuses to affirm loyalty to certain
political views. 204 In some cases, there are disputes over whether the
state is targeting thought itself, or some external activity that the state
may legitimately regulate (but that challengers to the law claim is
simply being used as a proxy for thoughts). In the recent case of Doe v.
City of LaFayette,20 5 for example, a convicted sex offender claimed,
upon being barred from the city's parks, that the city was punishing his
sexual fantasies, but the Seventh Circuit Court of Appeals disagreed,
finding that the city was focusing not on his thought, but on conductnamely, the "dangerous steps [the plaintiff had taken] toward gratifying
his urges by going to a place where he was likely to find children in a
vulnerable situation. '206
Apart from staving off these two direct attacks on our thinking
process, courts also invoke freedom of thought safeguards to protect us
from two more indirect attacks. For example, in the cases of West
201 Winick, supra note 57, at 20 (1989); see also Richard Glen Boire, Neurocops: The Politics
of Prohibitionand the Future ofEnforcing Social Policyfrom Inside the Body, 19 CLEV. ST. J.L.

& HEALTH 215, 236 (2004) ("For the right to freedom of thought to mean anything, it can no
longer exist in a Cartesian quarantine, blind to the connection between our thoughts and our
brains.... [I]t must be found to inherently protect the integrity of a person's underlying
functional neurochemistry.").
202 See Deaton, supra note 57, at 181, 211, 218-19 (2006); see also Sell v. United States, 539
U.S. 166, 177 (2003) (analyzing a claim that forced medication is unconstitutional under the due
process clause).
203 See Winick, supra note 57, at 1, 8, 60-90 (1989) (arguing that the First Amendment should
generally bar government from using forced medication, surgery, or other psychiatric
interventions to alter our thinking and citing lower court decisions endorsing this position).
204 See, e.g., Branti v. Finkel, 445 U.S. 507 (1980); Elrod v. Bums, 427 U.S. 347 (1976).
205 Doe v. City of LaFayette, 377 F.3d 757 (7th Cir. 2004).
206 Id. at 767.
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Virginia State Board of Education v. Barnette20 7 and Wooley v.
Maynard,20 8 the Court spoke about freedom of thought in striking down
government-compelled speech requirements. Barnette struck down a
law requiring students to salute the United States flag. 20 9 Wooley struck
down a New Hampshire requirement that all registered vehicles have a
license plate displaying the state's motto, "Live Free or Die. ' 21 0 In both
cases, members of the Jehovah's Witnesses claimed that the expression
required of them was at odds with their core beliefs. Of course, the
state was not requiring that they abandon these beliefs: people can
outwardly express one thing and continue believing another. But the
Court felt that each requirement still offended freedom of thought. In
short, our expression often serves-for us and our audiences-as a
vessel for our thoughts, beliefs, and feelings, and government is
constitutionally barred from commandeering our speech for its own
2 11
preferred beliefs.
This brings us to a fourth type of government action the Court has
identified as a threat to freedom of thought-and it is this type of
government action that might have important implications for the First
Amendment status of some types of VR: expanding upon Barnette,
Stanley v. Georgia extended freedom of thought protection to attempts
by the state to shape other aspects of our external life: whereas Barnette
had held that the state could not force us to speak in its voice, Stanley
said the state could not stop us-in our own homes-from speaking in
our own voice, or choosing to view or listen to the expression of others.
Even an obscene film that might subject a movie theater operator to
criminal punishment when screened in public could not constitutionally
be censored or used as a basis for punishment when viewed by a person
in the privacy of his living room. Of course, government cannot
completely "control men's minds," as the Court accused the State of
Georgia of attempting to do, just by interfering with their "private
"librar[ies]" 2 12 or DVD collections. Just as someone can say one thing
and continue believing something else, so the State of Georgia-one
might argue-was not preventing people from having obscene thoughts,
but only from acquiring obscene materials. But just as the Court had
rejected this argument in the compelled speech context, it rejected it
here. Mental freedom, it concluded, depends on certain kinds of external
freedom, including the freedom to shape the cultural and intellectual
207 W. Va.State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943).
208 Wooley v. Maynard, 430 U.S. 705 (1977).
209 Barnette, 319 U.S. at 642.
210 Wooley, 430 U.S. at 715-16.
211 Barnette, 319 U.S. at 624 (rejecting an interpretation of the Bill of Rights that "guards the
individual's right to speak his own mind, ... (but leaves] it open to public authorities to compel
him to utter what is not in his mind.").
212 Stanley v. Georgia, 394 U.S. 557, 565 (1969)
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environment of the home. 21 3
What it did not do, however, was explain more clearly what
aspects of our external environment are shielded by the protective
covering of freedom of thought. Clearly, some behaviors in our home,
such as counterfeiting or possession of certain weapons or drugs, remain
subject to government monitoring and punishment. So what precisely is
covered? The most the Court has said to clarify this question is that the
state may enact laws that have the side-effect of limiting our thoughts or
perceptions when such a limitation is not "direct" but rather
"incidental," by which the Court means that government is allowed to
take actions that constrain thought when not targeting it.214 But to know
when the government is targeting thought, we have to know what
external activity is so closely linked to, or akin to, thought that targeting
that external act (e.g., watching a film) is tantamount to targeting
thought.
This question is a difficult but unavoidable one. 21 5 There are
clearly some circumstances where the government, by limiting our
external freedom, does grievous damage to our ability to exercise our
powers of thought and imagination.
Consider, for example, a
213 Id. (assuming that mental freedom depends on a person's right "to satisfy his intellectual
and emotional needs in the privacy of his own home").
214 See Osborne v. Ohio, 495 U.S. 103, 109 (1990) (State's laws barring possession of child
pornography were not aimed at "regulating Osborne's mind" but rather at" destroy[ing] a market
for the exploitative use of children.").
215 One way we might try to avoid it is by shifting the focus of the inquiry from the question of
what activity freedom of thought protects to the question of what types of government restrictions
it makes unconstitutional. One might, for example, argue that when government aims to legally
alter or monitor what we think and imagine by restricting our behavior, that government purpose
violates our freedom of thought regardless of which activity is subject to regulation. Thus, Jed
Rubenfeld argues that the government violates our "freedom of imagination" when its purpose is
to punish or restrict the exercise, or communication, of imagination-but not when it is aimed at
action that accompanies or arises from such use or communication of imagination. See
Rubenfeld, supra note 155, at 41-42. But this still leaves unanswered the question of which
external acts count as exercises of imagination short of regulable "action." Rubenfeld notes that
apart from "imagining per se," there is at least one external act that is also protected, namely
"communication of [one's] imagination," or acting as an audience of that communication. Id. at
42-43. But why not also solitary creative activity that fails to communicate anything? Or use of
a light-mask to help engender lucid dreaming? See supra text accompanying note 186,
Moreover, focusing on government purposes would not be a sufficient way to define the
boundaries of freedom of thought, because it would leave certain activities central to freedom of
thought-- such as film viewing or journal writing involving "low value" speech - unprotected or
vulnerable whenever government targets such activities for purposes other than targeting the
thought associated with them. (For example, to depress the market for creating obscene films).
Thus, while a government purpose of targeting thought in a particular regulation or piece of
legislation may be one basis for finding a violation of freedom of thought, it does not spare us the
task of better defining what activity is covered by freedom of thought. For one thing, this inquiry
is needed to understand which government purposes are off-limits. For another, even when
government does not consider itself to be targeting thought, its restrictions may have
unacceptable consequences for our freedom of thought when, as in Stanley, they weaken, or
interfere with, realms designed (in part) to provide a sanctuary for this freedom.
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hypothetical law punishing people who record thoughts in a private
diary. Of course, we receive protection for such an act in part because
writing in a diary is a written form of "speech." But the rationale for
protecting our journal entries goes beyond this, and connects to the
important project of protecting mental, as well as verbal, freedom.
Although recording one's thoughts in a private journal is
something that happens outside of a person's mind-something that
requires a paper, a pen, and physical activity-that does not mean that it
can be restricted without severe consequences for our freedom of
Writing down one's thoughts is often
thought and imagination.
necessary to clarify or sharpen them, or to remember and build upon
them in the future. Thus, it is not surprising that the "thought police"
regime George Orwell imagined in 1984 severely punished such journal
writing, or that the protagonist's attempt to assert his freedom of
thought begins with a private journal entry. 2 16 Nor it is surprising that,
even in much freer societies that rarely punish or illegalize such private
journal keeping, 2 17 commentators have raised concerns about official
searching or mandatory disclosure of such journals or other records of
our thinking-and the "chilling effect" such intrusion has upon our
2 18
freedom of thought.
It is likely for this reason that the Court sought to establish a
protected zone for freedom of thought in the Stanley decision. But it is
not easy to define its precise limits. Does the First Amendment's
protection for freedom of thought extend only to conduct that can also
be characterized as expression or receipt of expression, like writing an
entry in a journal or viewing a film in one's own home? Or does it also
216 GEORGE ORWELL, 1984, 8-12 (Signet Classics 1950) (1949).
217 While such punishment or interference with journal writing or other private expression is
rare in American society, it is not unheard of in public workplaces, schools, jails, juvenile
detention centers, and in monitoring of released sex offenders. See, e.g., State v. Dalton, 793
N.E.2d 509, 512 (Ohio Ct. App. 2003) (reversing a lower court's acceptance of a guilty plea and
sentencing for sexual offense "charges . . . based solely upon appellant's personal journal
discovered in his apartment"); Terrell v. Univ. of Tex. Police System, 792 F.2d 1360, 1361-63
(5th Cir. 1986) (holding First Amendment rights of police employee were not violated when he
was fired on the basis of entries critical of his supervisor in a "secret diary"); Porter v. Ascension
Parish Sch. Bd., 393 F.3d 608, 611 (5th Cir. 2004) (holding that school could not, consistent with
First Amendment, punish a student on the basis of violent imagery in a drawing sketched "in the
privacy of his home" and unintentionally brought to school by his younger brother two years
later); Lee v. Carlson, No. 2:03-CV-01098, 2007 WL 984150 (D. Utah Mar. 27, 2007), at *1, *45 (finding that inmate raised genuine issue of material fact in First Amendment claim regarding
confiscation by prison officials of "written manuscripts, novels, short stories and artwork").
218 See, e.g., Daniel Solove, The FirstAmendment as Criminal Procedure, 82 N.Y.U. L. REV.
112, 123 (2007) ("The ability to keep personal papers and records of associational ties private is a
central First Amendment value. But despite their First Amendment importance, the broad
subpoena power and the Fourth Amendment's third-party doctrine leave these documents
unprotected from government scrutiny"); see also Michael Mello & Paul Perkins, Ted
Kaczynski's Diary, 22 VT. L. REv. 83, 90 (1997) (arguing that diaries are part of "an inviolate
zone of privacy" into which government may not intrude).
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protect non-expressive conduct that enables or enhances our powers of
thought and imagination? Does it insulate people against government
restrictions on use of "cognitive enhancement drugs," for example, that
allow us to increase our alertness, dampen painful memories, or turn off
2 19
features of our personality we deem undesirable?
At a minimum, any workable definition of freedom of thought
must recognize that there must be a limit to what it protects. Whatever
the Court means when it insists that the First Amendment protects our
"freedom of mind," it cannot mean that the First Amendment bars
government from any and all regulation that might affect the way we
think. As Frederick Schauer points out, "[a]ny form of government
action has potential for influencing thought, and to say that government
may not attempt to influence our thoughts would be to deny all power to
government. '220 For example, physical exercise has been shown to play
an important role in keeping our brains healthy, 22 1 but this cannot mean
that government rules that affect jogging, mountain biking, or cross
country skiing invariably raise First Amendment freedom of thought
issues.
On the other hand, the example of journal writing makes it clear
that freedom of mind protects more than just mental activity per seand the Court has recognized this. 222 So we need to understand what
kind of conduct it does protect. And to do so, it is useful to look more
carefully at Stanley in light of First Amendment theory.
First, it is important to understand that Stanley is by no means
simply a case about freedom of speech. If one tries to understand
Stanley not as a case about freedom of thought, but rather as a run-ofthe-mill case protecting film viewing or other artistic expression, one
confronts the puzzle of why it is that something which does not count as
First Amendment "speech" outside of the home (namely, obscenity)
suddenly becomes protected "speech" inside of it. The film's contents
do not change when it goes from the outside world into one's home.
Nor is the viewer's experience of the film likely to be very different in a

219 See Kolber, supra note 55, at 1624-25 (arguing that "freedom of memory" may give us
rights against government restrictions that deprive us of drugs or other means that allows us to
dampen memories or "enhance memories or memory-retention skills"); see also TRIBE, supra
note 55 (arguing that if the First Amendment, as the Supreme Court has found, stops the
government from interfering with our exercise of mental freedom by regulating our private
reading or film-viewing choices, it may also do so by stopping government from "rummag[ing]
through someone's medicine chest, kitchen, or wine cellar to put together a picture of his oral and
chemical predilections").
220 SCHAUER, supra note 164, at 94; see also Doe v. LaFayette, 377 F.3d 757, 765 (7th Cir.
2004) ("Thought and action are intimately entwined; consequently, all regulation of conduct has
some impact, albeit indirect, on thought.").
221 See Sandra Aamodt & Sam Wang, Exercise on the Brain, N.Y. TIMES, Nov. 8, 2007, at
A33.

222 See, e.g., Stanley v. Georgia, 394 U.S. 557 (1969).
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home media room than in a darkened public theater. What is different
is that one viewing site, the public theater, is in space that he shares
with others (under public laws, and a certain amount of government
policing), while the other viewing site, his home, is a sanctuary for
individual freedom of thought.
The indispensable role that First Amendment freedom of thought
plays in Stanley becomes even clearer if we view it through the prism of
Frederick Schauer's very helpful distinction between the First
'223
Amendment free speech clause's "coverage" and its "protection.
Schauer elucidates this distinction by analogizing free speech
safeguards to the benefits that a knight receives from his armor:
If I am wearing a suit of armour, I am covered by the armour.
This will protect me against rocks, but not against artillery fire. I can
be wounded by artillery fire despite the fact that I am covered by the
armour. But this does not make the armour useless. The armour
does not protect against everything; but it serves a purpose because
with it only a greater force will injure me.
So also with rights. They may cover certain conduct, by requiring
greater persuasive force in order to restrict that conduct. If a
particular act is covered by a right to engage in acts of that general
type, it takes a better reason to restrict that act than would be the case
if the act were not covered by a right. But some reasons may be
sufficiently powerful to penetrate the coverage of a right, just as
artillery fire may be sufficiently powerful to penetrate the coverage
224
of the armor.
In the other words, when we ask about the coverage of the First
Amendment's free speech clause, we are asking what type of activity
counts as the "speech" protected by this clause. We are generally
covered by First Amendment "armour," for example, when we discuss
politics with friends, give a speech at a protest rally, or set forth our
thoughts in a newspaper. The government will have a harder time
extending its power to such verbal or written communication of our
thoughts because to do so it must pierce the protection that the First
Amendment erects around it. Moreover, there is other activity that is
likewise "covered" by First Amendment "armour" in the same way
even though it does not consist of verbal communications, such as
painting, playing piano, dancing, or donating money to a political cause.
"Protection" by contrast refers to the question of whether-even if
an activity counts as "speech" and is thus covered by the First
Amendment's "armor"-our constitutional armor will ultimately protect
it from government regulation generally, or from a specific type or

223 SCHAUER, supra note 164, at 89.
224 Id.
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instance of government regulation. 225 This distinctive inquiry is
necessary because, as Schauer points out, some statements-for
example, statements in which we defame other people-may count as
"speech," and are thus covered by First Amendment protection, but may
nonetheless be subject to government regulation because the
government has powerful reasons for regulating that particular kind of
speech (such as protecting a person's reputation from damage that a
victim of defamation cannot easily undo by himself). 226
If Stanley were an ordinary First Amendment free speech case, the
most natural way to translate its holding into Schauer's framework
would be to say that, inside of our homes, the "armour" that the
government must "penetrate" to regulate books or films becomes much
stronger, so that reasons which would justify government regulation of
such books or films in the public realm do not justify such regulation in
homes. If this were true, then it would probably apply even more
forcefully to the experience inside of a solitary VR environment, since
while the films we watch inside of our house may be heard through a
wall or observed through a window, immersive VR is designed to create
a private VR environment for its user that is invisible even to others in
the same room.
But such a description of Stanley is in any event at odds with First
Amendment case law in that it assumes that obscene books and films
are covered by constitutional armor in the first place. Under the Court's
obscenity jurisprudence, they are generally not: it is not the case that the
First Amendment's "armour" only weakly protects obscene speech; it
doesn't cover it at all. As the Court has found, obscene books and films
form "no essential part of any exposition of ideas. '227 As was observed
by Frederick Schauer and other members of the Attorney General's
1986 Commission on Pornography, our existing First Amendment
jurisprudence thus holds that "obscene materials [are] not the kind of
speech or press included within the First Amendment. ' 228 They are, said
the report, "outside of the coverage of the First Amendment. '229
So under Stanley's logic, the sanctuary provided by the home does
not merely strengthen the First Amendment's protection, it appears to
extend its coverage-by stretching it to encompass conduct that does
not even count as "speech" outside of the home. How then does the
home magically covert non-speech conduct into First Amendment
speech-and why does such a conversion work for an obscene film, but

225 Id.
226 Id.

227 United States v. Roth, 354 U.S. 476, 485 (1957).
228 See U.S. DEPT. OF JUSTICE, FINAL REPORT OF THE ATTORNEY GENERAL'S COMMISSION

ON PORNOGRAPHY PART 2, § 3.2 (Jul. 1986).
229 Id.
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not for other acts which would be illegal in the public world and remain
illegal inside the home, such as possession of stolen property or
counterfeit money?
The answer is that such a conversion from unprotected to protected
First Amendment speech only appears to take place: the movement of a
film or book into the home does not alter the coverage of the First
Amendment free speech principle, rather it brings even unprotected
books or films under the different coverage of the protection that the
First Amendment offers not to speech, but to thought-a sanctuary that
prevents government from exercising any "power to control men's
minds. ' 230 That sanctuary, as the Court has made clear, encompasses a
person's private perception of images and sounds regardless of whether
such images and sounds make any contribution to public discourse and
regardless of whether they count as First Amendment "speech" on any
other grounds. What is important for purposes of Stanley's holding is
simply that whether they are First Amendment "speech" or not, they
become-within the sanctuary for freedom of thought spatially marked
out by the walls on one's home-part of the cultural data that is in
almost all circumstances reserved for control of the individual whose
home it is, and not the larger community.
As noted before, however, the Stanley case did not clearly mark
out the boundary lines for the coverage of freedom of thoughtcertainly not clearly enough to know how they would apply in other
cases where First Amendment freedom of thought is invoked to shield
activities that take place outside of our minds.
There is, however, another place in First Amendment
jurisprudence that we can look to for guidance in understanding the
coverage of First Amendment freedom of thought-and whether it
would encompass the simulated actions inside of an immersive virtual
world: we can look to how courts and scholars have struggled with
questions about the coverage of freedom of speech and then try to adapt
their answers to the realm of freedom of thought.
When judges extend the First Amendment's free speech coverage
beyond the narrowest, dictionary definition of speech as verbal activity,
they are almost always doing so on one of two bases. First, they might
broaden the definition of "speech" for First Amendment purposes to
cover not only speaking and writing, but also numerous activities, like
music, painting, or marching, that involve no use of words. Thanks to
the Spence test, First Amendment "speech" may encompass even the
burning of flags or the smoking of cigarettes where such acts serve as
the functional equivalent of verbal activity by (i) serving as a means of
conveying a message and (ii) do so in a way likely to be understood by
230 Stanley, 394 U.S. at 565.
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an audience. 231 Second, courts have extended free speech protection not
only by broadening the definition of "speech" for First Amendment
purposes, but also by extending the First Amendment to cover acts that
are concededly not speech, even under this broader definition, 232 but fall
within a constitutional "buffer zone" necessary to make the First
Amendment's protections effective. 233 Thus, as Justice Douglas noted,
the First Amendment includes not only a "primary right" to speak, but
also "peripheral rights" needed to make our speech rights more secure:
the right to distribute or disseminate that speech, for example, or
provide a platform for it.234 It is not always entirely clear which of
these bases the Court is using. For example, if a court immunizes a
university's course offerings or a library's book selection procedures
from legislative interference, it may do so either on the grounds that
such a curriculum or library selection decision itself constitutes speech,
or, alternatively, on the ground that while such institutional actions are
not speech, they must nonetheless be shielded by a legal force field of
sorts-under a constitutionally-recognized principle of institutional
autonomy-if the intellectual exploration and exchange that occurs in
universities and libraries is to remain free from state-imposed
orthodoxy. Indeed, even some of the key forms of conduct that Justice
Douglas in Griswold classified as peripheral to the "primary" right of
speech-such as distribution-might be characterized by some as a part
of the speech act that is directly protected by that primary right. Thus,
while Justice Douglas probably understood the shipment of a book or
mailing of a letter as an act that occurs after the speech act itself-that is
the writing of that book or letter-has been completed, someone might
say that the speech act protected by the First Amendment is a process of
communication that itself includes not merely the production of the
speech, but also its delivery to, and receipt by, the reader or listener.
All of this might be said not only of free speech rights, but also of
the First Amendment's freedom of thought. When courts protect our
right to First Amendment freedom of thought, they might understand
Wooley's protection of our "freedom of mind" to cover acts that are
functional equivalents of thinking or imagining in the same way that
symbolic conduct is a functional equivalent of verbal expression. Thus,
231 Spence v. Washington, 418 U.S. 405, 410-11 (1974).
232 See, e.g., Griswold v. Connecticut, 381 U.S. 479, 482-83 (1965) (recognizing that in order
to protect the First Amendment's primary right to speak, the Court must protect "peripheral
rights" such as "the right to distribute, the right to receive, [and] the right to read").
233 See ROBERT H. BORK, THE TEMPTING OF AMERICA: THE POLITICAL SEDUCTION OF THE

LAW 97 (1990) (describing Griswold and noting that "[c]ourts often give protection to a
constitutional freedom by creating a buffer zone, by prohibiting government from doing
something not itself forbidden but likely to lead to the invasion of the right specified in the

Constitution").
234 See Griswold, 381 U.S. at 479, 482-83.
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Neil Richards argues powerfully that in order for the law to prevent
intrusive and damaging surveillance of our thought processes, it must
shield not only our thought itself (which is, in any event, naturally
invisible to officials) but also "close prox[ies] for thought" such as
reading or searching the Internet. 235 These activities are "close proxies"
for thought-or functional equivalents-because they contain (and
reveal to observers) a rich record of our interests and thought processes.
Library records and Internet searches provide substantial evidence, not
only about our interests and inclinations, but also about how we movewithin our intellectual explorations-from one idea to another.
And just as First Amendment free speech protections extend not
only to speech equivalents but also to supports for, or conditions of,
speaking-like technologies that make it possible and distribution
methods that allow it to reach an audience-so freedom of thought
protections would likely extend not only to thought equivalents, such as
reading or the "thinking aloud" that we do in much speech or artistic
expression, but also to supports for, or conditions of, mental activity.
Thus, it is possible to see Stanley as doing for freedom of thought what
Griswold v. Connecticut'sdiscussion did for First Amendment rights of
speech: recognizing "a buffer zone" around activities in the external
world that must be safeguarded because they support the "primary
236
right" of freedom of thought.
Thus, although ingesting a medication or other drug is an activity
that few would describe as "thinking" or paradigmatic "mental
activity," some people might believe such an activity to be a necessary
step for arriving at a state of mental freedom. Someone who takes antidepressants, for example, may do so to counteract a state of depression
that overwhelms and, in her view, destroys her ability to think clearly.
Seeking psychological counseling may, for some people, similarly be a
crucial aid for obtaining mental freedom. Thus, a number of scholars
have proposed that freedom of thought might cover psychiatric
treatment or medication (or a right to refuse such treatment or
medication, even when government orders it). Adam Kolber, for
example, has argued that the law should in some form recognize that
our "freedom of memory" may encompass the use of drugs or other
means that allows us to dampen memories or "enhance memories or
memory-retention skills." While he does not insist that this freedom be
rooted in First Amendment or other constitutional law, one can certainly
argue that the freedom to organize one's own store of memories is a
component of the constitutionally-protected freedom of mind. And this
argument receives further support, as Kolber notes in discussing

235 Richards, supra note 191.
236 See supra notes 232-33 and accompanying text.
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freedom of memory, 237 by the strong intuition (and case law cited
earlier) that forced medication or psychological counseling violate our
First Amendment freedom of thought: if such forced treatment crosses a
constitutional line when it changes our mental condition, why not also
government restrictions which force us to remain in a certain mental
condition (by denying us the right to voluntarily use available
psychiatric treatments)?
Dana Remus Irwin likewise appears to argue that freedom of
thought extends to supports for, or conditions of, our thinking when she
argues that it is First Amendment freedom of thought, not freedom of
speech, that provides constitutional protection for scientific
experimentation. 238 Such experimentation, of course, involves conduct
which goes beyond mere contemplation and entails interaction with the
material world: geologists test mineral samples; physicists operate
particle accelerators; biologists test theories about stem cell function.
Yet Irwin argues that freedom of thought must cover such
experimentation because without experimental testing of hypotheses
there can be no scientific thought. 239 Scientific experimentation, then,
would be covered by First Amendment freedom of thought not because
it is a thought-equivalent, but because it advances (and is, indeed,
indispensable to) a certain form of thinking crucial to modem
intellectual life.
Moreover, just as forms of human conduct-like dissemination of
books, newspapers, or music--can conceivably count both as speech
equivalents and supports for speaking, so the same might be true when
we think about the coverage of freedom of thought. Consider the
example of journal writing that I discussed earlier: our entries in
journals are, in a sense, thought equivalents, because they generally
embody our thoughts and intellectual explorations (including, in many
cases, our deepest soul searching). But they not only contain and
embody our thoughts; they also aid and support our thinking by
allowing us to remember, refine, and build upon our thinking in a
manner that would be impossible without a record of past intellectual
journeys or perceptions. Exactly the same can be said of the fantastic
illusory worlds that might become available to us in virtual reality: they
237 Using a hypothetical example from a fictional setting he calls "Dearth," where individuals
naturally form less vivid memories, Kolber notes that we would likely agree that such people
"should not be forced to take a drug that will create a significant risk that [they] will develop
upsetting memories from a recent traumatic experience. Similarly, a human being with a
significant risk of developing upsetting memories from a recent traumatic experience should be
permitted to use memory-dampening drugs to prevent those memories from forming." See
Kolber, supra note 55, at 1610-11 (emphasis added).
238 See Irwin, supra note 56.
239 See id. at 1490 ("Scientific experimentation and scientific thought are interdependent.
Without experimentation, a scientist could not test the validity of a hypothesis. The scientific
method and its reasoning process would produce speculation rather than productive thought.").
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might well be thought equivalents, to the extent they embody and give
vivid and concrete form to dim daydreams or imaginary landscapes.
But, as psychologists' use of virtual reality technology demonstrates,
they can also be crucial aids to self-reflection and mental
240
development.
Yet this argument is not, by itself, enough to clearly delineate the
coverage of freedom of thought, nor to show that virtual explorations
(in an Experience Machine or computer-driven displays) should fall
within it. The reason is that even when we limit the coverage of
freedom of thought to thought equivalents or support for thinking, this
is still not nearly limiting enough. There is an extraordinarily large
class of human activities that could be said to embody or contain our
thinking in some way-from giving form to the street map in an urban
planner's head, to carrying out an intricate business plan, to expressing
anger in a punch to someone's stomach. There are also innumerable
actions, many of them clearly outside the First Amendment's scope, that
serve as a necessary condition for some instance of perception, memory
formation, or some other mental event: we might not be able to form
memories or impressions of life in contemporary Cuba, or use such
impressions in poetry, painting, or other art giving form to our thoughts,
unless we first travel there. And yet the Court is almost certain to reject
the claim that traveling to Cuba is protected by our freedom of thought,
just as it rejected an almost identical argument for including travel
241
within our freedom of speech.
How then can the Court extend First Amendment freedom of
thought to what I have called "thought equivalents" and "supports for
thinking" without stretching it far beyond any feasible stopping point?
One very helpful suggestion comes from Robert Post's critique of the
Spence test for symbolic speech. Post argues that it is futile for courts
to try to measure each separate act against a formal definition of
"speech."
"Speech," he says, "does not itself have a general
constitutional value, but rather we attribute to speech the constitutional
values allocated to the discrete forms of social practice that speech
makes possible. The unit of First Amendment analysis, in other words,
ought not to be speech, but rather particular forms of social
structure. ' 242 The coverage of freedom of speech, in other words, does
not extend to every use of words. Rather it extends to those social
practices involving communication or expression (whether verbal or
non-verbal) that have some role in promoting the constitutional values
243
underlying the First Amendment.
240 See note 12 supra and accompanying text.
241 See Zemel v. Rusk, 381 U.S. 1, 16-17 (1965).
242 Post, supra note 148, at 1273.
243

Post argues that this focus on social practices rather than discrete human acts should not be
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We might take a similar approach in defining the coverage of First
Amendment freedom of thought-and derive from it the limits to that
coverage that were lacking before: Freedom of thought, we might argue
by adapting Post's proposal, does and cannot cover every external act
that enables a subsequent act of perception, imagination, or internal
deliberation. Rather, it covers only certain social practices-perhaps
scientific experimentation is among them-which contribute to our
thinking in ways that implicate particular First Amendment values, such
as the ability to seek truth or build frameworks for understanding the
world through a process of thinking that is untainted by governmentimposed orthodoxy.
Post's proposal has the advantage of making First Amendment
protection more reliable in at least one important respect. Once a
certain social practice or medium of communication is identified as
within the First Amendment's coverage, the Court may not then excise
specific instances of that practice or medium of communication on the
grounds that they are not speech-like or thought-like enough:
[I]f Andy Warhol had made his famous movie Sleep by simply
filming the poet John Giorno asleep for six continuous hours, and if
the question of the movie's First Amendment status were to arise, no
sane court would approach the question by asking whether Sleep
intended to convey a particular message that was likely to be
understood. Instead the court would recognize Sleep as part of the
genre of the cinema and entitled to First Amendment status for that
244
reason alone.
To be sure, when speaking of our freedom of thought, there are
many social practices that plausibly can be said to be aimed at
generating certain desirable states of mind. When we travel on a
vacation, ride a rollercoaster, go for a walk, or pursue a certain career,
for example, we often do so at least in large part to seek relaxation,
excitement, pleasure, satisfaction, or self-confidence. It thus cannot be
true that any social practice that advances certain sensations, or has, as a
significant goal, the generation of certain mental states, may for that
reason alone fall within the First Amendment's coverage. Rather, we
have to understand the constitutional values advanced by freedom of
a rare exception to the Spence test, but rather the rule that replaces it. Id.
244 Id. at 1253 (footnote omitted). This provides the basis for another answer to Frederick

Schauer's argument that an obscene film should be outside the First Amendment's coverage
where the viewer is seeking the same sexual excitement that would be produced by watching-in
a live demonstration-the sexual activity it depicts. Post's argument indicates that if film as a
medium or social practice covered by the First Amendment, it will remain covered even where it
used to generate feelings people might also receive from watching non-speech activities. But see
Weinstein, supra note 166, at 874 (arguing that Post's argument applying First Amendment
protection to all instances of a medium should be viewed as establishing a presumption that can
be rebutted when an instance does not advance, and possibly undermines, First Amendment
purposes); see supra note 166 and infra note 301 and accompanying text.
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thought more precisely-and I have already suggested one way of doing
so in the previous sub-section: freedom of thought exists not to advance
particular mental states. Nor does it empower us to generate any mental
state we wish through any means we choose. Rather, its purpose is to
draw boundaries around and insulate from government control (and
other external interference) a sphere of activity that is crucial to the selfsovereignty that is itself essential to modern individual freedom. First
Amendment freedom of thought should thus cover those practices that
help mark out, and allow us to take advantage of, such a sphere of selfsovereignty.
Consider for example the numerous social practices in modern
society that allow us to engage in intellectual exploration while solitary
and unobserved. As Neil Richards observes, we can seek knowledge
(about our responsibilities as citizens or truth more generally) by
privately reading books, writing in diaries, viewing films, or conducting
Internet searches. 245 The cultural norms of modern public libraries also
allow us to engage in such private intellectual exploration-by quietly
reading in a hidden corner of a library or borrowing books with the
understanding that libraries will not (except in circumstances of unusual
government need) reveal our reading choices to others.2 46 Indeed, even
aspects of mental privacy that seem entirely natural to us-like the
practice of reading a book silently rather than aloud-are in fact the
result of certain cultural developments that make modern privacy
247
possible.
The Court's opinion in Stanley v. Georgia focuses on another
social practice that enables free intellectual exploration-namely, the
social practice that establishes the powerful and longstanding privacy of
the home. It may seem odd to describe as a "social practice" a norm
that lets people wall themselves off from communal interaction and
social exchange. But this label is not inaccurate. The reason we can
obtain the extraordinary privacy that modern life affords to us-a
privacy that was absent in many pre-modern, more communal
societies-is that modern Western communities have developed the
social practice of treating a person's home as her castle. 248 As Daniel J.
Solove writes: privacy is "not the trumpeting of the individual against
245 Richards, supra note 191.
246 See Blitz, supra note 134, at 820-21; 826-28; 837-38; 880; Richards, supra note 191, at 3234.
247 See RYLE, supra note 198, at 27 ("Keeping our thoughts to ourselves is a sophisticated
accomplishment. It was not until the Middle Ages that people learned to read without reading
aloud.").
248 See Daniel J. Solove, Conceptualizing Privacy, 90 CAL. L. REV. 1087, 1138 (2002)
(defining privacy as inhering in social practices that evolved over time noting, by way of
illustration, that "[a]lthough today the home is seen as a place where one can retreat from the
bustle of public life and enjoy tranquility and solitude, the home was not always routinely
associated with such attributes.").
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society's interests, but the protection of the individual based on
'249
society's own norms and values.
The social practice that was protected in Stanley v. Georgia, to be
sure, must consist of more than a spatial boundary between private and
public spheres-since the Supreme Court will allow the government to
cross this boundary in some instances (for example, to search for and
punish counterfeiting, illegal possession of explosives, drug possession,
or child pornography) and not in others (to punish possession of
obscene films or drawings). 250 Consequently, the social practice that
guides courts in defining the contours of freedom of thought must not
only underscore the importance of the boundary line between "private"
and "public," but also provide some guidance as to what makes it
acceptable to cross it. One possible way of answering this question is to
hold that First Amendment freedom of thought can protect only those
social practices-like reading or film-viewing-that normally also fall
within the coverage of First Amendment freedom of speech. Such a
rule would fully protect our solitary VR explorations, because-as I
explained before-such explorations might not only embody and enrich
our thought or imagination, but also represent it in the way that it is
represented in drawings, paintings, and other forms of artistic speech.
But such an approach nonetheless seems unduly narrow: as I have noted
above, we are protected by our freedom of thought not only from
government restrictions on expression of that thought, but also from
government attempts to punish or steer our thought more directly, for
example, by subjecting us to involuntary psychiatric treatment or
punishing us when evidence of certain beliefs or thoughts emerges in
non-speech activity (such as choice of a certain profession or travel
plans). 251 And non-speech practices, such as focused meditation,
likewise seem to deserve staunch protection against government
restriction.
I thus want to propose that what brings certain solitary practices
within the coverage of our First Amendment freedom of thought is not
their resemblance to speech, but rather the fact that apart from
embodying or supporting our thinking, imagination, and feeling they do
so in a way that generally maintains a wall of sorts between our internal
life and the external, socially-shared world. In other words, they are
marked by the same characteristics that I identified in the last section as
explaining our strong aversion to any government control of our private

249 Daniel J. Solove, "I've Got Nothing to Hide " and Other Misunderstandingsof Privacy, 44
SAN DIEGO L. REv. 745, 763 (2007).
250 See Stanley v. Georgia, 394 U.S. 557, 568 (1969) ("What we have said in no way infringes
upon the power of the State or Federal Government to make possession of other items, such as
narcotics, firearms, or stolen goods, a crime.").
251 See supra notes 201-04 and accompanying text.
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thoughts or fantasies: that is, although these activities-watching films,
reading books, or meditating in one's own home-all involve elements
of external behavior, they share with purely internal thought the
qualities of privacy and lack of direct consequence for outsiders. When
I watch a film, for example, no one in the outside world will know
unless I tell them, and their lives will not be changed, except to the
extent that those changes come through alterations to my own psyche.
By contrast, private possession of explosives or counterfeit money is not
private in the same way: the function of such things is generally to
create some (usually harmful) effect in the outside world. The private
possession of cultural artifacts or endangered species often relies on
past wrongful action in the external world (the taking of artifacts or
animals from their appropriate environment) and increases the markets
for such action.
Private drug use is a more puzzling case: where use of a
psychotropic drug in one's home affects one's own perceptions, but
does not cause any noticeable alteration to the world outside, one might
argue that it should be just as beyond the state's power to coordinate
and control our shared social environment as is solitary film viewing.
Indeed, Laurence Tribe has made a suggestion of this kind in the 1988
version of his American Constitutional Law treatise. He asked, "[i]f the
Stanleys of the world could obtain from a new drug called
'obscenamine' the sensation that Stanley in fact obtained from the
obscene film," why would that make any more permissible the "mind
control" that occurs with the government's restriction of that
sensation? 252 To the extent the hypothetical seems far-fetched, one
might restate Tribe's challenge by substituting for "obscenamine" the
more realistic example of LSD or mescaline. Or the use of "moodelevating drugs," like Paxil or Prozac, by people who are not depressed
or anxious, but simply wish to use them to become happier and more
self-confident. The President's Council on Bioethics has recently
expressed the concern that the use of such drugs to banish unhappiness
(rather than mental illness) might "induce a persisting background sense
of well-being even where well-being itself is lacking. '2 53 As the
Council explains:
there is a danger that our new pharmacological remedies will keep us
"bright" or impassive in the face of things that ought to trouble,
souls will stay flat
sadden, outrage, or inspire us-that our medicated
2 54
no matter what happens to us or around us.
It is thus not inconceivable that even in circumstances where such
252 TRIBE, supra note 55.
253 PRESIDENT'S COUNCIL ON BIOETHICS, BEYOND THERAPY: BIOTECHNOLOGY AND THE

PURSUIT OF HAPPINESS 254 (2003) [hereinafter "BEYOND THERAPY"].
254 Id. at 255.
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use of mood-brightening drugs is physically safe, government officials
may judge it to be inappropriate and make it impermissible. But why is
it that such control over individuals would be consistent with individual
freedom of thought-even if the government reason had nothing to do
with health considerations (for example, because it simply held it wrong
for individuals to alter their natural psychological condition)?
There are a number of possible answers to this challenge. One is
to simply concede that private drug use-or at least certain instances of
it-should be within the coverage of First Amendment freedom of
thought. This, for example, is more or less the position of the Center for
Cognitive Liberty & Ethics. 255 One might also concede that some
personal drug use is within the coverage of the First Amendment's
freedom of thought-in the sense that it is the type of thing that affects
only our internal mental universe-but hold that it should nonetheless
ultimately be denied First Amendment protection, given the state's
interest in controlling severe disruptions to our reasoning process.
An alternative answer is to respond that while the fictional drug in
Tribe's hypothetical might merit First Amendment protection, this is not
true of real psychotropic drugs whose effects (or potential side-effects)
are generally starkly different from the effects of watching a film or
reading a book, because they do not simply feed our normallyfunctioning brain with new perceptions or information, but rather
chemically short-circuit or otherwise alter the brain's perceptual
processing itself.256 This, one might continue, creates a risk that typical
drug effects (which, unlike those of computer-generated VR, cannot be
shut off at will) will have significant impacts beyond the internal
universe of the user. If, for example, a drug user is incapable of making
sound judgments about his own ability to drive a car, this might cause
severe harm to others. 257
One might also reexamine the plausibility of excluding drug use by
limiting the coverage of freedom of thought to acts that form a subset of
those covered by freedom of speech. Because ingestion of drugs cannot
plausibly be classified as expression or receipt of expression, this would
255 See Center for Cognitive Liberty & Ethics, Frequently Asked Questions,
http://www.cognitiveliberty.org/faqs/faqgeneral.htm (last visited Nov. 6, 2008) ("Our focus is
on protecting freedom of thought, and we maintain that criminal drug prohibition violates
freedom of thought by intimately infringing on the fundamental right to self-determine one's own
mental states.").
256 This answer resembles the answer that Robert H. Bork provides to the Tribe's question:
although he deals with the issue only very briefly, he appears to reject any extension of Stanley's
holding-allowing individuals to see or read the films or books of their choice in their homes-to
acts which involve not merely our receipt of sensory data but also "the way the mind processes
the sensory data it receives from the world." BORK, supra note 233, at 204 (emphasis added).
257 See, e.g., ALDRIDGE, supra note 157 ("[Tlhe sometimes tragic effects of a bad 'trip' are
well-known, with users acting on some of their drug induced illusions-leaping out of windows,
believing they could fly, for instance.").
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exclude their use from its coverage. However, this course would require
that we think more carefully about how to answer Tribe's challengenamely, why does it make sense that First Amendment freedom of
thought should suddenly become irrelevant when government "mind
control" disables certain mental activities that we undertake by direct
biological alteration instead of by exposing our minds to external
stimuli (like images, movies, or music)? It also would not explain the
strong intuition that government's use of compelled psychiatric
medication-although it does not silence or compel expression-does
implicate our First Amendment freedom of thought in a way which
other government compulsion directed to non-expressive activities (like
258
paying taxes) does not.
In any event, whichever of these answers one offers to Laurence
Tribe's question regarding drug and medicine use, the case for shielding
virtual adventures-even those which lack familiar forms of
expression-is much stronger. Because of its resemblance to other
ways of giving vivid form to our thoughts and fantasies-like film,
painting, and drawing-immersive VR would come within the circle of
freedom of thought's coverage even if that circle were only a subset of
the circle that marks out the coverage of freedom of expression. As
noted above, it does not alter the brain's perceptual mechanisms in the
way that psychotropic drugs generally do; it merely provides new inputs
259
from outside our eyes, ears, and skin.
Some might question whether such robust protection for freedom
of thought (and external activity that embodies or supports it) can really
be rooted in the First Amendment's language which, after all, refers
only to the freedom of speech, and nowhere mentions the phrase
"freedom of thought." But while Justice Douglas in Griswold v.
Connecticut characterized "freedom of thought" as one of the
"peripheral rights" necessary to give force to the "primary right" of free
speech, 260 the Court has often noted that it is just as, if not more,
accurate to reverse the priority of these two rights, and say that freedom
of speech is valuable in part because it provides a buffer zone for our
freedom of thought. It said in Wooley v. Maynard that "freedom of
mind," far from merely being part of the supporting cast for the "the
right to speak," is actually "the broader concept" of which that freedom
to speak is a "component. '26 1 In Ashcroft v. Free Speech Coalition, it
was likewise suggested not that we protect thought as a peripheral part
of protecting speech, but rather--on the contrary-that "[t]he right to
think is the beginning of freedom" and we protect speech because
258
259
260
261

See supra text accompanying notes 201-03.
See supra text accompanying note 156-57.
See supra text accompanying note 233.
Wooley v. Maynard, 430 U.S. 705, 714 (1977).
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"speech is the beginning of thought. '262 As the First Amendment
scholar Rodney A. Smolla observes, "the preferred position of freedom
of speech" over other liberties can be traced to the fact that "speech is
connected to thought in a way that other forms of gratification are
not. '263 Thus, freedom of thought is clearly at the center of the First
Amendment, and as Neil Richards has argued, it is impossible to
imagine how the First Amendment could achieve its purposes of
protecting individual reasoning and deliberation from imposed
orthodoxy without committing ourselves to freedom of mind as well as
264
freedom of expression.
Some scholars may object to my emphasis on the privacy of an
experience on the grounds that it places freedom of thought on the
foundation of Mill's questionable distinction between the realm that
concerns only ourselves and the realm that concerns others. Mill sought
to mark out these two realms with his "harm principle:" the principle
that the state and society are justified in limiting an individual's liberty
only when it causes harm to others. 265 When an individual's decisions,
by contrast, lead not to harm but merely to revulsion or disgust at her
beliefs or way of life, that provides no warrant for the state to punish or
restrict the individual's actions.
Private fantasies can cause no such harm, because imaginary
actions cannot do real damage. But Mill's "harm principle" cannot
fully explain why each individual's inner life should remain her own
concern rather than that of her state or social circle. It is not because her
thoughts and feelings can cause no harm. On the contrary, if one of
these feelings is a newfound lack of love for a friend or suitor, it can
cause more grievous harm than many events in the outside world. This
insight is at the core of one of its earliest and well-known formulations
in Sir James Fitzjames Stephens's nineteenth-century answer to Mill's
On Liberty 266 : namely, that it is impossible to coherently mark off any
sphere of human activity that has no effect on others' interests and is
thus entirely "self-regarding" and off-limits to government or social
regulation. Even personal thoughts or fantasies that are invisible to
others may powerfully affect them-because by altering our outlook on
the world or behavior, or distracting us from other tasks, it might
powerfully affect the way we regard, or behave toward, other people.
A powerful modern variant of this critique is provided by Steven
262 Ashcroft v. Free Speech Coalition, 535 U.S. 234, 253 (2002).
263 See SMOLLA, supra note 138, at 11.
264 Richards, supra note 191.
265 MILL, supra note 150, at 5, 14 ("the only purpose for which power can be rightfully
exercised over any member of a civilized community, against his will, is to prevent harm to
others").
266 See generally JAMES F. STEPHEN, LIBERTY, EQUALITY, AND FRATERNITY AND THREE
BRIEF ESSAYS (Univ. of Chicago 1991).
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D. Smith, who questions why regulation-justifying harms should be
limited to physical or economic harm as opposed to other types of harm,
like moral or psychological harm, that might arise even in a phantom
world of immaterial objects. As Smith points out, "some citizens do
feel emotional distress" in the knowledge that others in their community
are, in their view, degrading the quality of community life by reading or
watching obscene materials-and while some may deny this is harm, a
"rose is a rose, and pain is pain: replacing the label does not change the
fact that to those who suffer it, psychic distress will seem a kind of
harm."

267

Smith's point is a powerful one-and explains intuitions that
would otherwise be puzzling. For example, imagine the situation of a
man who (a) has the unpleasant experience of having a handful of snow
tossed in his face by rambunctious teenagers on his way home from
work and (b) then receives a call from his daughter, informing him that
she has decided to renounce the family's religious views and cut herself
off from the family. There is little question which of these two events is
likely to be more devastating for the man: his daughter's rejection of the
religion and the family's values will probably cause him pain that is far
more intense and enduring than the temporary unpleasantness of the
snow in his face. Yet, thanks to the First Amendment's protection of
the state gives him a
religious liberty as well as freedom of thought,
268
behavior.
tortious
milder,
the
for
remedy only
This is because, under long-standing constitutional values, it is not
the mere presence or absence of harm (or effect) alone that marks the
line between private and state control, but rather the type of harm, and
the likely consequence that allowing the state to address it will have for
our personal autonomy or privacy. Smith's argument only underscores
the fact that societies that mark out and preserve zones of mental
freedom must, as a consequence, leave some kinds of harms
unaddressed. In a sense, this First Amendment logic tracks the reason
that surgeons may sometimes operate on mild problems, but leave a
greater medical problem alone because operating on it would raise too
much risk that the surgery itself would cause damage to a vital organ.
For similar reasons, even where harm caused by private intellectual
exploration or speech appears quantitatively greater or more intense
than the physical or financial kind of harm that typically provides the
basis for tort liability, that harm must remain immune from
governmental correction where one can only get at the harm by
invading sanctuaries for our freedom of mind. This is especially true,
267 Steven D. Smith, Is the Harm PrincipleIlliberal?,51 AM. J. JUR. 1, 16 (2006).
268 Smith also notes that someone who sets up a business competing with my own cannot be
subject to government restriction just because his competition harms my economic interests. Id.
at 28.
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since when it comes to addressing harms caused by speech or silent
deliberation, government officials have been particularly clumsy (and
sometimes malicious) "surgeons." As Frederick Schauer points out,
"[e]xperience arguably shows that governments are particularly bad at
censorship, that they are less capable of regulating speech than they are
of regulating other forms of conduct. '269 Thus, it makes more sense to
think of consideration of harm, or better, lack of direct impact on our
shared intersubjective world, not as a reason that independently justifies
freedom of thought, but rather as one that strengthens a justification for
freedom of thought which must take as its starting point an account of
privacy and self-sovereignty that is itself independent of the harm
principle (and its variations). 270 In other words, the realm we mark off
and insulate from state restriction with First Amendment freedom of
thought is defined not principally by the lack of harm it presents to
others, but the value that its privacy provides for us and our ability to
engage in unhindered reflection and imagination. 271 The reason for
excluding the state from "the precincts of the mind," as Rodney A.
Smolla emphasizes, is not that there are no harms generated within
those precincts. Rather, it is that-except in a society where "man is a
creature of the state"-the state cannot be allowed to impose its
'272
commands in our "intimate and internal processes of mind.
IV.

TELEPRESENCE AND VIRTUAL INTERACTION: PHANTOM
ENCOUNTERS WITH THE PHYSICAL WORLD

The Aleph's diameter was probably
little more than an inch, but all space
269 SCHAUER, supra note 164, at 81.
270 Thus, as Steven Smith observes, defenders of the harm principle make it practicable only

by "import[ing] an element of political morality into the concept, so that injuries that do not
invade moral 'rights' or are not 'wrongfully' inflicted do not count as 'harms."'
note 267, at 30-31.

Smith, supra

271 See Rubenfeld, supra note 155, at 40 (recognizing that "imagination can do all sorts of
harm" but arguing that "the freedom of imagination means that the state cannot restrict the

imagination on the basis of these very real possible harms"); see also Smith, supra note 267,
(even where harm principle does not by itself justify freedom from government interference
"[t]here are plenty of reasons, of course, to be wary of letting governments restrict freedom just to
spare officious neighbors from suffering psychic distress" and that such private "conduct might
be protected by some positive legal provision such as, most obviously, the First Amendment.").
272 See SMOLLA, supra note 138, at 11.

Arguably, a better starting point than Mill's harm

principle is John Locke's argument, in A LETTER CONCERNING TOLERATION, that government
has no business exerting authority over "the care of souls" or the "inward and full persuasion of
the mind," not primarily because such spiritual realms were unimportant or without
consequence-on the contrary, salvation depended on them-but rather because free and

autonomous mental action is simply inconsistent with government exercising control in that
realm. JOHN LOCKE, A LETTER CONCERNING TOLERATION 19 (Prometheus 1990) (1689)
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was there, actual and undiminished.
273
Jorge Luis Borges, The Aleph
A.

Interactivity

Thus far, I have considered only uses of VR that are almost fully
walled off from the world outside a single person's private perceptual
universe. In this kind of scenario, the virtual world remains the most
austere kind of phantom experience. It is entirely separated from the
social and communal world to which the virtual traveler returns when
he takes off his head-mounted display. Moreover, I have simplified the
First Amendment analysis by assuming temporarily that the virtual
world consists solely of imagery and sound-and is devoid of
sensations of touch, smell, or taste. This has made it easier to treat the
artificial reality not merely as walled off from our intersubjective
experience, but also from our encounter with the material realm: when
we merely see or hear virtual objects, and cannot otherwise feel,
manipulate, or crash into them, this makes VR intuitively akin to the
viewing of a film or the private imagining of a fantasy.
There are some forms of virtual experience that closely resemble
this intensely private and austere fantasy world. Even in science fiction,
where writers unconstrained by present-day technological limits can
make VR as eerily life-like as they want, some authors have imagined
intriguing virtual worlds through which the user floats like a ghost,
encountering no material resistance. This is, for example, a hallmark of
the immersive virtual tours that the fictional boy wizard Harry Potter
experiences when he uses a magical device called a "pensieve" to relive
other people's memories: he finds himself immersed in, and surrounded
by, the scenery and events they experienced decades ago, but is unable
to manipulate anything in the scene or alter the course of the
remembered events. 274 It is also the mode of one of the early
experiments in VR-the Sensorama film viewer-wherein a user fits
his head into a rounded film projector that then takes the user on a
stereoscopic tour through a three-dimensional landscape. In one such
ride, recounted by Howard Rheingold, for example, Rheingold finds
himself riding through the streets of 1930s Brooklyn, but is "strictly a
273 Jorge Luis Borges, The Aleph, reprintedin BORGES, A READER: A SELECTION FROM THE

WRITINGS OF JORGE LuIS BORGES 154, 161 (Emir Rodriguez Monegal & Alistair Reid eds., N.T.
Giovannni trans., 1981).
274 See J.K. ROWLING, HARRY POTTER AND THE GOBLET OF FIRE 581-604 (2000); see also

Magical Objects in Harry Potter, http://en.wikipedia.org/wiki/Magical_objects-in-Harry-Potter
(last visited Nov. 6, 2008) (noting that "[a]nyone can examine the memories in the Pensieve,
which also allows viewers to fully immerse themselves in the memories stored within, much like
a magical form of real world virtual reality").
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passenger" with "no way of steering any of the vehicles [he finds
275
himself] riding."
But Ivan Sutherland and other developers of VR never imagined
that it would allow only for passive viewing (and hearing) of a threedimensional world. Their hope was that virtual reality would mimic not
just the visual and auditory features of real-world experience, but also
the aspects of real world experience which allow people to manipulate
their environment. Indeed, for Sutherland, such interaction with the
world was precisely the point: one of his greatest hopes for VR was that
it would enable people to enter a three-dimensional "mathematical
wonderland" where they could come to understand the unfamiliar world
of theoretical physics, for example, in the same way that children come
to understand the workings of the familiar world around, by pushing
and pulling against it and "through long familiarity" and direct
experience. 276 As another writer says: one of the greatest benefits of 3D
as opposed to 2D interfaces is that they create "more natural
possibilities for manipulating 3D images. Images can be rotated in the
same way as a corresponding object in the real world: by gripping it,
and moving the hands appropriately. ' 27 7 And of course in many wellknown science fiction visions for VR, such as William Gibson's
Neuromancer, 278 or Neal Stephenson's Snow Crash, 279 interaction with
virtual surroundings involves not merely shifting molecules or vehicles,
but social interactions with virtual property and virtual people.
Such interactivity, considered by itself, provides no reason to
eliminate or weaken the protection that virtual encounters receive. The
First Amendment, after all, already protects many forms of art and
entertainment where a "player" or "actor" is an active participant in the
unfolding action. It protects improvisational theater, 280 for example,
and video games, where electronic environments respond to the player's
pull of a joystick or press of a button.281 These interactive experiences,
courts have found, count as First Amendment speech, and it is likely
that immersive three-dimensional adventures one has in VR would
likewise count as speech. Nor should such interactivity deprive VR of
the additional protection it receives under First Amendment freedom of
thought-since the interactivity of a virtual environment does not

275 RHEINGOLD, supra note 33, at 51-52.
276 Id. at 13-14.

277 Erickson, supra note 14, at 10.
278 GIBSON, supra note 70.
279 NEAL STEPHENSON, SNOW CRASH (2d ed. 2000).

280 See, e.g., People v. Janini, 89 Cal. Rptr. 2d 244, 253 (Cal. Ct. App. 1999) (assuming there
is First Amendment protection for performances where audience member is "asked to volunteer
for the use, and sometimes abuse, of hypnotists, comedians, magicians, jugglers, singers").
281 See, e.g., Interactive Digital Software Ass'n v. St. Louis County, 329 F.3d 954, 957 (8th
Cir. 2003).
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distinguish it from a lucid dream or a daydream wherein the dreamer
can alter the course of the dream or manipulate the imaginary world

within

it.282

And this remains true even where virtual reality not only allows the
user to interact with the world but to entirely transform it. Instead of
having to follow the laws of physics, chemistry, and biology, for
example, a VR user might create a world that twists or ignores them-a
world where people can fly and float without the assistance of
technology, or where they can remold familiar city streets into Martian
mountain ranges with the wave of a wand. None of this distinguishes
VR from a video game where one can custom design the landscape one
plays on, or a lucid dream where we mentally erase one environment,
replace it with another, and then float or fly through it in defiance of the
laws of gravity.
Of course, the less fixed-and more pliable a virtual reality world
is for the user-the less it seems like a work of cinema or other art, and
the more like the clay, paint, film or other raw material from which that
art is created. If so, one might argue that a reality engine is not
expression-but rather a device, empty of meaning or content-that is
intended to help people create expression, and that as such, might
receive less protection in First Amendment law than expression itself. A
government regulation that applies to all VR devices, regardless of the
artificial experiences they provide, one might argue, would be "contentneutral" and thus subject to the Court's criteria for "time, place, and
manner" regulations, which has been quite solicitous of government
regulation. 28 3 But such an argument considered alone is not enough to
justify use of the "time, place, and manner" test. A regulation which
barred three-dimensional immersive experiences would not be contentneutral in the sense that a regulation is when it simply places limits on
the place or time of a public lecture or protest. A film is not the same as
a theater performance of the same script. And a government rule could
alter the "content" of a film simply by regulating the kind of film or
video used to capture it: a film has a very different impact, and meaning
for, a viewer depending on whether it is black and white or color, on the
lighting, and numerous other features that depend as much on the film
type as the story. For the same reason, government would radically
affect the contents of our experience by denying us the chance to
282 See supra text accompanying notes 183-86.
283 See Heffron v. Int'l Soc'y for Krishna Consciousness, Inc., 452 U.S. 640, 648 (1981)
(Where the Court formulated the test for time, place and manner regulations as follows: The
Court will uphold such regulations when they are "justified without reference to the content of the
regulated speech, that they serve a significant governmental interest, and that in doing so they
leave open ample alternative channels for communication of the information."); see also Ward v.
Rock Against Racism, 491 U.S. 781, 796-798 (1989) (restating this test and stating that it is
essentially the same as the O'Brien test for symbolic conduct).
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experience them in a VR environment. Moreover, a government
attempt to attack virtual experience by attacking the technology rather
than the experience itself would probably be (appropriately) identified
by courts as an attempt to do an end-run around First Amendment
limits. Just as the courts would not allow government to silence
newspapers by banning printing presses, or shut down film houses by
banning projectors, it would likely deny government the chance to bar
VR experiences by targeting the technology for producing them. There
are, however, two more complicated scenarios-and that is where the
VR is not merely interactive, but actually involves immersion within a
real-world scenario (telepresence) and scenarios where it involves not
merely sight and sound, but touch, smell, or taste.
B.

Telepresence

She blew my mind up by remote control
284
- Super Furry Animals
Streaming through the starlitsky
traveling by telephone.
2 85
- Pink Floyd

Not everyone who steps into a virtual reality generator in their
living room will want to use it only to escape from the world around
them: just as some people like to watch historical or science
documentaries from time to time instead of watching an action or
fantasy film, a VR-user may wish to use her reality engine not to float
through an imaginary world defying the laws of physics, but rather for a
virtual visit to a real location. If she does so, she will be using her
virtual reality device to create an experience that is often called
"telepresence." As one Bell Labs engineer explained the concept at a
Congressional Hearing: "Telepresence provides an ability to create the
perception of being at a place without really being there....

Equally

to
important, the same technology allows an environment to be brought' 286
you electronically without physically entering that environment.
The user, in other words, is immersed in a VR environment that is not a
fantasy world, but an actual environment whose light, sound, and
perhaps textures, are being transmitted to her reality engine from a far
284 SUPER FURRY ANIMALS, Into the Night, on HEY VENUS! (Rough Trade 2008).
285 PINK FLOYD, Flaming, on THE PIPER AT THE GATES OF DAWN (Capitol 1967).

286 Telepresence: Hearing Before the Subcomm. on Science, Technology and Space, 105th
Cong. 14 (1998) (statement of S. Kicha Ganapathy, Member, Technical Staff, Multimedia
Communications Research Laboratory, Bell Laboratories).
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away location. As was observed Marvin Minsky, the computer scientist
who coined the term "telepresence" in 1979,287 such technology can
have a powerful social impact: people could "'work' in another room,
another city, or another country"; "Heat or pain [could be] 'translated'
[with the aid of VR] into informative but tolerable sensations.
Dangerous jobs become safe and comfortable. 28 8
Just as the telephone recreates the voice of a far away speaker in
one's immediate environment, telepresence, then, does the same thingbut recreates not only the voice of such a far-away person but their
entire perceptual experience. This ability to sense the world through
someone else's eyes and ears is not unlike the experience of "simstim"
that William Gibson describes in the book Neuromancer, wherein one
person can press a button, feel an "abrupt jolt into another flesh," and
then experience life through that person's eyes, ears, and other
senses. 289 But it is by no means simply the province of science fiction:
planetary scientists can use it to explore far-away planets through the
eyes and ears of a robot that has been landed there.290 Surgeons can use
it to see the human body from the inside, from the vantage point of a
291
surgical instrument.
Would such use of virtual reality to look outward-beyond one's
home and into the world inhabited, and monitored, by the larger
community and the government that represents them-also come under
the protection of freedom of thought or our right to receive information?
One might argue that it should not, because while the First Amendment
assures people a right to receive information, this right is only a right to
read or listen to speech from a willing author or speaker. 292 It is not,
one might therefore conclude, a right to gather information directly
from the natural or cultural world wherever one might find it. Thus, as
the Court held in Zemel v Rusk, a traveler does not have a First
Amendment right to travel to Cuba merely because there is a culture
and territory for visitors to observe there. 293 Nor, one might argue,
should he have a First Amendment right to telepresence in such a
location. For similar reasons, numerous writers have critiqued the
287 RHEINGOLD, supra note 33, at 256.

288
289
1999)
of the
290
291

Id. at 255.
GIBSON, supra note 70, at 54-55; see also BEING JOHN MALKOVICH (Gramercy Pictures
(individuals discover a portal that allows them to perceive the world from the point of view
actor, John Malkovich).
See HEIM, supra note 7, at 8.
Telepresence: Hearing Before the Subcomm. on Science, Technology and Space, 105th
Cong. 16-20 (1998) (statement of Henry Fuchs, Department of Computer Science, University of
North Carolina) (describing how telepresence can allow a surgeon or other doctor to "be or see
inside the patient").
292 See Va. State Bd. of Pharmacy v. Va. Citizens Consumer Counsel, 425 U.S. 748, 756
(1976) (noting that "[flreedom of speech presupposes a willing speaker").
293 Zemel v. Rusk, 381 U.S. 1, 16-17 (1965).
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proposal that the First Amendment gives scientists or explorers a right
to gather information directly from the earth, sea, or soil.294 For
example, in arguing that scientific experimentation cannot by itself
count as "speech," Gary Francione argues that information-gathering is
not protected unless that information is in some way derived from
speech: "information-gathering, divorced from the actual processes of
communication that are protected by traditional first amendment
doctrine, is limited to instances where the government's primary
295
concern is the context of any ultimate dissemination of information.
And if the experience of sensing inputs from the natural world does not
count as First Amendment activity, why then would sensation of inputs
mediated by telepresence?
This concern does provide good reason to reject the argument that
the First Amendment protects any act of ours that alters our sensations,
perceptions, or feelings. But while such arguments for limiting freedom
of mind have power, they do not justify excluding telepresence from the
realm of First Amendment coverage or protection. In the first place,
while Francione is correct that the First Amendment cannot protect all
action a scientist takes to learn something about the world, this does not
necessarily mean that there is no First Amendment protection for bare
observation of the natural world.
Francione and most other critics of the notion that scientific
experimentation should be protected First Amendment activity have
largely focused on animal experimentation-experimentation that often
involves activity that, considered by itself, would violate laws barring
cruelty to animals. 296 But consider instead a scenario that involves
scientific observation rather than experimentation-a scenario where a
theocratic-minded state orders a modern-day Galileo to put his telescope
away or face punishment. Intuitively, this shackling of Galileo-like
exploration of the heavens would be a serious offense against
intellectual liberty, and one which appears to run afoul of First
Amendment values even though the information that the telescope
provides comes not from a speaker, but from the skies.
Moreover, whether or not sensory inputs from nature ever fall
within the First Amendment's coverage, it is clear that they do so
whenever they are captured (and to some degree reproduced) in a
photograph, video, or film. Thus, even if a telescope-aided observation
of a planet or nebula is not protected, a photograph taken with a CCD
294 See, e.g., Gary L. Francione, Experimentation and the Marketplace Theory of the First
Amendment, 136 U. PA. L. REv. 417 (1987); Thomas G. Kelch, Animal Experimentation and the
First Amendment, 22 W. NEW ENG. L. REV. 467 (2001); John B. Attanasio, Review Essay, The
Genetic Revolution: What Lawyers Don't Know, 63 N.Y.U. L. REV. 662, 701 (1988).
295 Francione, supra note 294, at 471.
296 See, e.g., Kelch, supra note 294, at 468 (noting that "it would be criminal for a common
person to engage in the painful animal 'experimentation"' in which many scientists engage).
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camera 297 almost certainly would be. 298 So too would a recording of a

hummingbird song, or for that matter a simulated hummingbird song (or
an extremely realistic artistic rendering of a planet or nebulae). What
this makes clear is that as soon as an external world source of
sensations, perceptions or feelings is captured in some medium for
representing it, then it has generally come within the realm of protected
First Amendment activity.
In part, perhaps this is because there is always some human
intervention needed to create the representation: even when a camera
captures everything in its field of view, or a recording device left on just
happens to capture a song, the picture or recording could not have been
created without human beings inventing and deploying some
technology for making a record of the natural world. One might argue
that telepresent visits to far-away places should be denied the First
Amendment protection normally accorded to photographs and sound
recordings of the natural world because they are designed to make an
audience feel not like it is viewing someone else's creative
representation of an environment, but exactly as it would feel if it had
direct contact with that environment. As Michael Heim writes, in
successful telepresence, our experience of the world is not mediatedas it is in watching or movie or viewing a play, by the creative decisions
of directors about where "to point the camera" or of audio engineers
about where to place a microphone. 299 Rather, VR-enabled telepresence
eliminates the sense of an intermediary and "simulates the situation in
which I can make discoveries of my own. ' 300 And one might argue that
in eliminating this sense of an artistic intermediary between oneself and
the world, one eliminates the quality that makes two-dimensional
photographs or sound recordings qualify as protected expression.
But this would be an odd understanding of the First Amendment:
why would a constitutional provision which has, among its core
purposes, the goal of freeing intellectual exploration from arbitrary
government restriction suddenly cease to protect us when our
exploration of the natural world is direct rather than mediated?
This should lead us to reconsider the reason that the First
Amendment protections for freedom of speech and thought have
provided more protection to films and sound recordings than to direct
encounters with the physical world. It may be because once an image
297 A CCD camera (which stands for "charged couple device" camera) is a type of camera
frequently used in astrophotography to take pictures of nebulae, star clusters, galaxies, and other
celestial objects.
298 See Kaplan v. California, 413 U.S. 115, 119-20 (1973) ("[P]ictures [and] films ... have
First Amendment protection until they collide with the long-settled position of this Court that
obscenity is not protected by the Constitution.").
299 HEIM, supra note 7, at 5, 7, 9-10, 13.
300 Id. at 10.
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or sound recording is made in the natural world, human beings can
examine and learn from it, or enjoy its imagery or sound, without
risking the level of same harm that might be otherwise be risked to an
environment that they share with other individuals (and that is generally
at least partly under the responsibility of some state actor). If that is
true, then virtual reality telepresence shares with photography or sound
recording the characteristic of creating representations of external acts
that can be largely isolated from the territory that the VR users share
with others: it can allow me to watch a football game at a distance from
the perspective of someone who is there without affecting the course of
events there. It allows me to feel as if I am on a planetary surface
without actually putting my footprints there or otherwise affecting the
landscape. 30 1 Of course, to the extent I need someone or something to
capture and transmit perceptions from a far away environment, that
person or robot will interact with, and possibly disrupt, that
environment. But that might also be said of the photographer who
snaps a picture of a bird or a sound engineer that records its singingand while the government may well be able to control such acts despite
their First Amendment implications (under environmental protection
regulations, for example) it does not give it the right to exercise any
additional control of my telepresent experience. 302
301 This difference between viewing an action on the scene, and viewing a representationof
that action-in a picture, film, or virtual reality recording-provides yet another possible answer
to Frederick Schauer's powerful argument for treating obscenity as non-speech: He equates
pornography with watching a live sex act by noting that viewer's reaction to the two (sexual
excitement) is likely to be the same. But it is possible that the First Amendment classification of
an activity as speech should depend not solely on nature of the viewer's reaction to it, but also on
whether the viewer is watching a physical event (that he or she might easily intervene in) or a
representation (the alteration of which by the viewer might have no effect on anyone else). As
Steven G. Gey writes: "In equating the reading or viewing of pornography with truly physical
sexual experiences, Schauer also neglects a traditional distinction drawn between reading about a
The first amendment permits many things to be
prohibited act and doing a prohibited act ....
experienced second-hand through print or videotape that cannot be done in person. It is not
constitutionally significant that the vicarious experience may produce in the viewer the same
emotions or responses as the act itself." Steven G. Gey, The Apologetics of Suppression: The
Regulation of Pornography as Act and Idea, 86 MICH. L. REV. 1564, 1594 (1988) (emphasis
added); see also supra notes 166 and 244 and accompanying text.
302 See Bartnicki v. Vopper, 532 U.S. 514, 529-30 (2001) (rejecting the idea that "a lawabiding possessor of information can be suppressed in order to deter conduct by a non-lawabiding third party"). The Court noted that "there are some rare occasions in which a law
suppressing one party's speech may be justified by an interest in deterring criminal conduct by
another," such as in laws punishing possession of child pornography, but that "the speech at issue
[there] is considered of minimal value." Id. at 530 n. 13. One might also argue that the harms to
children from the market targeted by child pornography laws are much greater than the harms
caused most other examples of viewing or listening to other unlawfully-obtained information.
Privacy violations, however, constitute a problematic case, since distribution or dissemination
that expand the viewership of the private activity compound the damage done by the initial
intrusion. Someone thus might be plausibly be understood to engage in a privacy violation for
engaging in, or furthering, telepresent voyeurism when that person, rather than collecting the
information himself, disseminates an unlawfully-obtained 3D VR of a person's intimate (and
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And this extension of freedom of thought and speech to cover
telepresent, rather than purely fanciful, virtual exploration also fits well
into the framework I suggested earlier-where our freedom of mind can
be justified as necessary to protect the privacy that marks out the
territory of our personal sovereignty, and also because it leaves no
imprint on the external world. One might object that telepresence
cannot be private or without consequence in this respect-because it
requires interaction with a world that we share with others. But this is
true only where we gain virtual entry into a far-away environment in
order to manipulate the real environment from a distance. Where what
we are doing instead is essentially making, and immersing ourselves in,
a phantom-like copy of the original environment-and interacting only
with the components of that personal copy-then we are not altering the
world outside of our personal space anymore than we when we bring
home a photograph of an event captured outside the home and
artistically alter it. To be sure, concerns about privacy will limit such
telepresent recording and experience in a way they do not limit purely
imaginary virtual worlds, since the creation of our virtual environment
from a real world template could conceivably allow us to capture
images or acts that are not legally for us to see. But like other
justifiable limits on telepresence, this one must be focused primarily on
acts of recording and image capture that occur in the realm outside of
our private space.
Of course, the First Amendment protection is even stronger where
the VR user is using virtual reality to live in his own private universe,
where his sensory experience is even more fully divorced from the
natural and social world he shares with others. But while First
Amendment freedom of thought protection may be weaker when a
person's gaze extends out into the public world, there is no reason it
should disappear entirely. There is no reason it should give the
government carte blanche to intercede in our ability to see and hear
other environments, when we are doing so not by wandering into
government-controlled territory, but silently, invisibly, and nondisruptively from within the sanctuary of our own homes.
C.

Touch, Smell and Taste

I am ready, lay your hands on me.
303
- Peter Gabrie

covertly recorded) in-home activities.
303 PETER GABRIEL, Lay Your Handson Me, on SECURITY (Geffen 1982).
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Wanting contact. I'm wanting contact
I..I
have the touch.
30 4
Peter Gabriel
Modem virtual reality designers hope to move far beyond the
passive entertainment we receive in movies and TV shows-and they
wish to do so not merely by allowing us to manipulate the virtual
objects we see or hear-as we can already do in video games, for
example-but also to feel their textures, and perhaps detect their smells.
"A virtual environment that truly feels real," as Frank Biocca and Mark
R. Levy remind us, "should be able to simulate the sensation of surface
textures like sandpaper or velvet, the resistance of surfaces like rocks or
pillows, and the sensation of physical resistance like moving an oar or
stick through water, mud, oil, or rock. '30 5 To this end, VR scientists
developed the tactile displays I described earlier: they started with data
gloves that fit over "that part of our body we use to explore the world
and surfaces of textures, the skin and pressure sensing organs on our
hand. '306 More recently, some VR designers have hoped to provide
artificial tactile sensations not merely to VR users' hands, but to the rest
of their body through sensory suits. 30 7 And this has made some futurists
predict that VR designers will one day be able to deliver the tactile
component of virtual sex: in "teledildonics," as some have called it,
people will be able to have a sexual encounter even when they are
separated by continents, by joining each other in the same virtual reality
environment and sending tactile sensations to each others' bodysuits. 30 8
Recreating odors or tastes is more of a challenge, 30 9 one that Ivan
Sutherland dismissed as impractical when he set out his vision of virtual
reality, 310 but it is one that some VR designers have contemplated. As
long ago as the 1950s, Morton Heilig managed to generate some odors
in his "Sensorama" personal film-viewing device. 3 11 In the past decade,
304 PETER GABRIEL, I Have the Touch, on SECURITY (Geffen 1982).

305 Frank Biocca & Ben Delaney, Immersive Virtual Reality Technology, in COMMUNICATION
INTHE AGE OF VIRTUAL REALITY, supra note 24, at 84; see also Tom Simonite, Haptic Glove to
Touch

on

Virtual

Fabrics,

NEWSCIENTIST.COM

NEWS

SERVICE,

Feb.

13,

2007,

http://technology.newscientist.com/article/dnl1179; Matthew Busse, New Devices Promise
NEWS SERVICE,
Aug. 20,
2007,
Computing, NEWSCIENTIST.COM
Touchy-Feely
http://www.newscientist.com/article.ns?id=dn 12511.
306 Biocca & Delaney, supra note 305, at 85, 102-104.
307 Id. at 104.
308 RHEINGOLD, supra note 33, at 345-46.

309 Biocca & Delaney, supra note 305, at 96-97 (noting that "[c]ompared to the other sensory
channels, the nasal and oral senses are rarely engaged or participating in virtual environments"
largely because "chemicals must be applied to the senses to obtain the sensation" and "[i]t is
easier to have computer control over light, sound, and motion than over odors and flavors").
310 Id. at 97 (quoting Ivan Sutherland's statement in 1965: "So far as I know, no one seriously
proposes computer displays of smell, or taste").
311 RHEINGOLD, supra note 33, at 52.
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scientists have developed methods they believe may soon allow them to
record and play back an environment's odors, in VR or other
environments.

31 2

Such developments, of course, bring VR designers much closer to
simulating our real-life experience, where touch and odor play a
significant part. But adding such sensations may also cross an
important First Amendment line-because they bring into virtual reality
sensations of a sort that generally do not receive First Amendment
protection in the real world. The art that the First Amendment protects
in museums and movie theaters is generally perceived by the viewer
through sight and sound. Unlike the "feelies" that movie-goers watched

in Aldous Huxley's Brave New World, where films were supplemented
with feelings of touch and smell, 313 the movies we have watched since
the introduction of "talkies"

in the

1920s have only involved

sensations-sight and sound-which can operate across a distance.
By contrast, an unconsented-to touching provides the basis for a
battery claim in tort law, 3 14 and while consent undermines the basis for
the claim, this is because of the way tort law works, and not because
physical interaction comes under the First Amendment whenever it is
the product of consent. 315 Similarly, the chemical contact that is
required for odors or taste is likewise much more closely associated
with physical injury (and the legal claims that often come with it) than
are sight and hearing. It is rarer that we have a legally-cognizable claim
that our person has been violated simply because we have seen or heard
something. 316 When a chemical that contacts our nasal passageways or
taste buds burns membranes or affects our physiological functioning,
we are more likely to have a claim that we have been legally
wronged. 31 7 This distinction is related to the fact that, as Gilbert Ryle
points out, "[s]ight and hearing are distance-senses, while touch, taste,
and smell are not; . . . we do not speak of feeling or tasting things in the

312 See Paul Marks, Device Records Smells to Play Back Later, NEW SCIENTIST, Jun. 29,
2006, at 32 (describing such a device under development by the Tokyo Institute of Technology
and noting the device could "add an extra dimension to virtual reality environments").
313 ALDOUS HUXLEY, BRAVE NEW WORLD (Harper Perennial Modem Classics 2006) (1932).
314 See RESTATEMENT (SECOND) OF TORTS § 13 ("An actor is subject to liability to another
for battery if (a) he acts intending to cause a harmful or offensive contact with the person of the
other or a third person, or an imminent apprehension of such a contact, and (b) a harmful contact
with the person of the other directly or indirectly results.").
315 Id. at § 50 cmt. b ("Taking part in a game manifests a willingness to submit to such bodily
contacts or restrictions of liberty as are permitted by its rules or usages.").
316 Of course, there are exceptions to this generalization: We may be able to bring a tort claim
for intentional infliction of emotional distress on the basis of the false and devastating
information someone has told us. We may be able to bring nuisance claims for piercingly loud
noises or glaringly bright lights.
317 See, e.g., Zipper v. Haroldon Court Condo., 835 N.Y.S.2d 43 (App. Div. 2007) (finding
that odor emanating from tenant's apartment constituted a nuisance warranting eviction).
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distance. '318 It also arises because, except for recognized arts such as
painting or musical performance, most non-verbal expression is left
outside of the First Amendment's scope, under the Spence test, unless it
conveys a "particularized message," to an audience likely to understand
it, and courts have generally been unable to find such a message, for
example, in the odors of perfume. 3 19 How then can we square the
presence of tactile and olfactory sensations with First Amendment
protection?
In a multi-user environment, there seems little reason to change the
legal rules: an artificially-generated touch should be treated the same as
a real touch. If someone is subjected to unconsented-to touching in a
public virtual reality space, for example, there should be no reason they
should be barred from bringing a battery claim. If they have consented
to such touching, for example, by joining a virtual football or Quidditch
game, 320 then there should be no legal problem with such touching-not
because of the First Amendment but because of tort law.
However, where consent to contact occurs in an artistic endeavor,
then it has a First Amendment significance that it lacks in a sports
game. The mere presence of tactile sensation or odor should not by
itself weaken or destroy First Amendment protections that otherwise
exist-and this is especially true in solitary virtual experiences. While
audiences of art and speech rarely experience it through their sense of
touch, this is not always true of participants. For the artists who create
sculptures or the participants in a play or dance, touch is a part of the
artistic process-and could not be restricted without restricting artistic
speech. 32 1 Even audiences must be permitted tactile experiences in
some interactive art exhibits. 322 Moreover, if Jack Balkin is correct that
improvisational theater or role-playing merits First Amendment
protection, then individuals who engage in such role playing 323-even
without an audience - should have First Amendment protection when
such role playing involves consented-to and non-harmful touching-not
simply for the reason that consent makes contact permissible in football,
wrestling, or other activity where it might otherwise count as battery,
but also because in dramatic performances or other artistic endeavors,
318 RYLE, supra note 198, at 38.
319 See AI-Amin v. City of New York, 979 F. Supp. 168, 173 (E.D.N.Y. 1997) (finding that
sale of perfume oils and incense was not First Amendment speech under the Spence test because
these objects "do not bear a message, nor does their sale convey a particularized message that
would likely be understood by the purchasers").
320 See J.K. ROwLNG, HARRY POTTER AND THE SORCERER'S STONE 79 (1997) (describing
Quidditch as a "Wizard sport... like soccer.., played up in the air on broomsticks").
321 See, e.g., People v. Janini, 89 Cal. Rptr. 2d 244, 252 (Cal. Ct. App. 1999) ("First
Amendment concerns naturally arise when performers are criminally prosecuted because of their
on-stage conduct with other performers.").
322 See id.
323 See supra text accompanying note 111.
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contact is often an integral part of an act of artistic expression.
Nor would the government likely be able to prevent people from
creating sculptures or collages in their own homes whether they were
trained artists or not-at least so long as the type of contact with the
world that such artistic work involves is generally safe. As I have
argued above, even private expression that would fail the Spence test
should be covered by the First Amendment when it is done in
solitude-a drawing, collage, or sculpture that bears no particular
message and whose meaning is unclear even to its creator, or an avantgarde combination of electronic tones and recorded natural sounds. The
default for virtual experience should be the same: even where touch or
smell are incorporated into a solitary VR experience, they should
receive the same First Amendment protection as long as they are
generally safe and the user has consciously intended such sensations to
be part of his machine-generated fantasy world. It is only where the VR
experience is not safe that greater government interference should be
justified. So, for example, to the extent that certain VR systems
continue to produce the nausea or other symptoms of illness that
existing VR systems sometimes produce in users, 324 these health
concerns might justify content-neutral regulations of VR design or use,
but not regulation that is focused on a certain non-harmful feature of the
experience, whether this feature is purely visual or auditory, or-like a
dance, ceremony or improvised role-play-also involves touch or other
senses.
V.

THE VIRTUES OF VIRTUAL REALITY: How ADDING ENCLAVES OF
ARTIFICIAL TERRITORY To OUR LIVES CAN ADVANCE TRADITIONAL
FIRST AMENDMENT GOALS

A library is a mighty resource in the
free marketplace of ideas
- Judge George Clifton Edwards, Jr.
32 5
(citing Oliver Wendell Holmes, Jr.)
Form is henceforth divorced from
matter. In fact, matter as a visible
object is of no great use any longer,
except as the mould on which form is
shaped... The time will come when a
man who wishes to see any object,
324 See Hiikkinen, supra note 32, at 227.
325 Minarcini v. Strongsville City Sch. Dist., 541 F.2d 577, 582 (6th Cir. 1976) (citing Abrams
v. United States, 250 U.S. 616 (1919) (Holmes, J., dissenting)).
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natural or artificial, will go to the
Imperial,
National,
or
City
StereographicLibrary and call for its
skin orform, as he would for a book at
any common library. We do now
distinctly propose the creation of a
comprehensive
and
systematic
stereographic library, where all men
can find the special forms they
particularlydesire to see as artists, or
as scholars,or as mechanics, or in any
other capacity.
Oliver Wendell Holmes, Sr.326
-

The notion that the First Amendment would protect private virtual
reality adventures may seem quite odd considered against the
background of long-standing accounts of First Amendment theory,
accounts which emphasize dialogue and debate rather than private
encounters with non-existent environments, and emphasize
communication rather the non-speech acts (like running, fighting, or
flying) that might commonly occupy people in future virtual
playgrounds.
But I argue, in this section, that including VR within the First
Amendment's scope is justified not only by VR's resemblance to
private fantasy and solitary speech, but also by the extraordinary
promise VR holds in furthering traditional First Amendment values
normally associated with the more familiar First Amendment realm of
debate and dialogue. Virtual enclaves of the future might open up
valuable new territories for seeking truth, for self-development, for
honing the skills necessary to self-government, and for developing
habits of tolerance necessary in a free society. Indeed, many of the
aspects of VR that initially might seem to weigh against immunizing it
with First Amendment protection turn out, on closer examination, to be
invaluable in advancing many of these First Amendment goals.
Consider first the way in which immersive virtual reality opens
doors to countless experiences-including many lacking any
conversation or other communication-that would otherwise be beyond
our reach. This aspect of VR might at first seem to stretch the First
Amendment past its breaking point: if any experience possible inside of
virtual reality is protected First Amendment activity, then what is not?
However, the analysis I have provided above provides an answer to this:
326 Oliver Wendell Holmes, Sr., The Stereoscope and the Stereograph, THE ATLANTIC
MONTHLY,
June
1859,
at
738,
available
at
http://www.theatlantic.com/issues/1859jun/holmes.htm.
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while private fantasy (in its infinity of incarnations) is protected, the
same acts are unprotected when they happen in the world we share with
others.
Moreover, the diversity of experience made possible by the
emerging technology of virtual reality highlights its functional affinity
with one of the most important existing institutions for First
327
Amendment activity: the public library. As I have argued elsewhere,
the library serves crucial First Amendment purposes by giving
individuals access to experiences (and "experiments in living")
unavailable to them in everyday life: in searching for belief systems and
ways of life that are most suitable for them, individuals can sample-in
a library's collections-from innumerable worlds that are nowhere to be
found in their community or neighborhood. They can visit ancient
Athens (and its many proposals for structuring one's life or
community), and also immerse themselves in the thought-provoking
adventures imagined by Herman Melville, Fyodor Dostoevsky, or Jorge
Luis Borges.
Indeed, this diversity of intellectual adventures not only provides
them with invaluable opportunities for self-fulfillment or discovery, but
also for pursuing another familiar goal of First Amendment activity,
which is educating themselves about the truth. The library-as many
courts have noted-is in a sense a perfect incarnation of "the
marketplace of ideas" that Justice Oliver Wendell Holmes, Jr. once said
328
was the central task of the First Amendment to make possible.
Coincidentally, it was Justice Holmes' father, Oliver Wendell
Holmes, Sr. who-decades before the invention of computerized virtual
reality (and even computers), proposed that an earlier technology of
three-dimensional imagery might extraordinarily enhance the great
benefits that libraries provide to intellectual adventurers. 329 The elder
Holmes was one of the key figures in the development of the
stereoscope, a device (originally invented by Sir Charles Wheatstone in
1838) that can make two-dimensional photographs appear to us as
three-dimensional images. 330 He created one of the most popular
versions of the stereoscope ("The Holmes stereoscope") 33' and also
marveled at the experiences the device may one day make possible. In

327 See generally Blitz, supra note 134.
328 See Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting) ("[W]hen
men have realized that time has upset many fighting faiths, they may come to believe even more
than they believe the very foundations of their own conduct that the ultimate good desired is
better reached by free trade in ideas-that the best test of truth is the power of the thought to get
itself accepted in the competition of the market.").
329 See infra notes 335-36 and accompanying text.
330 See Lisa Spiro, A Brief History of Stereoscopes, CONNEXIONS, Oct. 30, 2006,
http://cnx.org/content/m 13784/latest/.
331 Id.
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short, said Holmes, people would now be able to see countless cities or
natural marvels spread out before them, in their own homes, without the
burden of traveling to the (sometimes dangerous) environments where
these vistas were found. The experience of these environments could be
separated from their material substrate and-in the form of a
stereographic picture-be copied numerous times and widelydistributed. 332 "Every conceivable object of art or nature," marveled
Holmes, "will soon scale off its surface for us. Men will hunt all
curious, beautiful, grand objects, as they hunt the cattle in South
333
America, for their skins, and leave the carcasses as of little worth.
From the great store of images, he proposed, we could and should build
from which
a "comprehensive and systematic stereographic library" 334
people could easily browse a vast storehouse of 3D worlds.
And there is an additional component of modem virtual reality that
makes a library of VR experiences even more valuable for selfdevelopment, truth-seeking, and other First Amendment purposes than
the library of three-dimensional images imagined by Holmes: modem
computer-generated VR not only allows us to see far-away or fanciful
three-dimensional environments, but also to interact with them. In this
way, VR brings under the umbrella of First Amendment protection a
type of human experience-consisting in numerous non-speech
actions-that would otherwise be left beyond it. This is valuable
because the purposes identified as central to the First Amendment are
often promoted not simply by speech, but by numerous forms of action.
We learn how the universe operates not just by discussing it-but by
contact with it. We learn about the nature of the material world, for
example, by digging up minerals and performing chemical tests on
them. We learn about the anatomy and physiology of biological
creatures by dissecting and examining their bodies. The same is true of
those accounts of First Amendment purposes that emphasize selfdevelopment, individual autonomy, or self-fulfillment. On such an
account of First Amendment purposes, constitutional protection for
activities that enhance self-fulfillment should extend not simply to
speech, but to the non-speech acts we take when we establish a
commune, take up a new athletic sport or other hobby, or build a log
cabin beside Walden Pond. 335 First Amendment case law, of course,
332 Holmes, supra note 326.
333 Id.

334 Id. at 51. For an example of how Holmes's vision may be emerging in the world of
modem libraries and museums, see S. Sylaiou et al., The Evaluation of ARCO: A Lesson in
Curatorial Competence and Intuition with New Technology, 6 ACM COMPUTERS IN
ENTERTAINMENT 23:10 (2008), available at http://doi.acm.org/10.1145/1371216.1371226
(describing how VR and AR can allow "museum visitors to pick up and manipulate virtual
cultural objects and see them in their hands").
335 This is one reason why some scholars find the advancement of individual autonomy or
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generally excludes such non-speech conduct from First Amendment
protection, and must do so, as courts have noted, because the First
Amendment would otherwise restrain all government regulation,
including government regulation of activity that can have a profound
effect on human beings' health and living conditions. But the decisions
denying such acts First Amendment protection do not (and cannot)
show that these activities are without value for self-realization or the
discovery of truth. By separating these interactive experiences from
physical acts that threaten direct and potentially great harm to others,
virtual reality thus brings them back into a sphere of activity where they
(and the benefits they bring to the search for self-development or
discovery of truth) may be safely immunized from most government
restriction-namely, the sphere of acts that, as Lee Bollinger describes
them, are less likely to cause "individual and social injury" than the
336
kind of activity that we give government great leeway to regulate.
As I have noted before, what is unusual about my proposal for
giving the strongest of First Amendment rights to solitary virtual action
is not only that it grants rights long associated with speech to nonspeech acts, but also that it emphasizes the importance of such a retreat
into private space when many of our constitutional rights are meant to
give us freedom not behind closed doors, but in the public square. The
First Amendment, after all, is supposed to give us the freedom to openly
challenge social orthodoxy and government policy. Indeed, scholars
have taken the Supreme Court to task for devaluing the importance of
freedom in public spaces. For example, when cases subsequent to
Stanley held that the right to privately view or possess an obscene film
did not give anybody a right to receive (or send) such a film through the
mail, Justice Black joked in dissent that in the future Stanley "will be
recognized as good law only when a man writes salacious books in his
337
attic, prints them in his basement, and reads them in his living room.
This concern-that government power might effectively drive
people entirely inside their own houses (or minds) in order to view
materials considered "low value" by government officials-anticipated
a similar complaint that Anthony Amsterdam made about the Supreme
Court's Fourth Amendment jurisprudence when he said that it allows
self-fulfillment to be an unhelpful starting point for defining First Amendment boundaries. See,
e.g., SCHAUER, supra note 164, at 57 ("It seems as likely that intellectual self-realization can be
fostered by world travel, keen observation, or by changing employment every year, to give just a
few examples."); Robert H. Bork, Neutral Principles and Some First Amendment Problems, 47
IND. L.J. 1, 25 (1971) ("These benefits do not distinguish speech from any other human activity.
An individual may develop his faculty or derive pleasure from trading on the stock market,
following his profession as a river port pilot, working as a barmaid, engaging in sexual activity,
rigging prices, or any of thousands of others of endeavors.").
336 LEE C. BOLLINGER, THE TOLERANT SOCIETY 124 (1986).

337 United States v. Thirty-Seven (37) Photographs, 402 U.S. 363, 382 (1971)
dissenting).
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individuals to escape government surveillance only by "retiring to the
cellar, cloaking all the windows with thick caulking, turning off the
lights and remaining absolutely quiet. ' 338 Just as Amsterdam was
criticizing Fourth Amendment rules that extensively rolled back
unmonitored spaces-well into the private space of the home-so Black
was criticizing First Amendment rules that would let the government
force Stanley to rely entirely on his own devices: if he wished to watch
or view sexually-explicit material of interest, he would have no choice
but to create it himself.
But while Black and Amsterdam are certainly right that we need
robust safeguards for liberty in public, 339 it is also the case that there are
forms of freedom-particularly, certain forms of freedom of thoughtthat are impossible to find anywhere but in a private space. 340 And it is
therefore an invaluable feature of libraries-whether they are public
libraries of books or privately owned libraries of virtual reality
environments-that they allow individuals to conduct their intellectual
explorations in private.
In arguing that this privacy for First
Amendment activities should generally be given extraordinarily strong
legal protection, Neil Richards has recently shown that far from
undercutting the First Amendment value of intellectual activity that
supports truth-seeking or honing of skills for self-government,
"intellectual privacy" enhances such First Amendment because "[a]ny
meaningful freedom of speech requires an underlying culture of vibrant
intellectual innovation" and "[i]ntellectual privacy nurtures that
34
innovation." 1
Fortunately, modern technology has increasingly enriched the
cultural opportunities we find in such private spaces. In fact, while
Justice Black was being sarcastic in 1971 when he noted that the
Court's increasingly restrictive interpretations of Stanley would allow
individuals the freedom only to write and print their own "salacious
books" in their own homes, advances in computer technology now
allow them to do precisely what Black assumed was nearly impossible.
As Yochai Benkler notes, in the age of the Internet, those who were
once purely consumers can become creators: "Users sometimes receive
information and sometimes rework it and send it to others. '342 And new
338 Anthony G. Amsterdam, Perspectives on the Fourth Amendment, 58 MINN. L. REV. 349,
402 (1974).
339 See Marc Jonathan Blitz, Video Surveillance and the Constitution ofPublic Space: Fitting
the Fourth Amendment to a World that Tracks Image and Identity, 82 TEX. L. REV. 1349, 140626, 1434-39 (2004); Marc Jonathan Blitz, The Dangers of Fighting Terrorism with
Technocommunitarianism: Constitutional Protections of Free Expression, Exploration, and
UnmonitoredActivity in Urban Spaces, 32 FORDHAM URB. L.J. 677, 710-21 (2005).
340 See generally Blitz, supra note 134.
341 Richards, supra note 191.
342 Yochai Benkler, From Consumers to Users: Shifting the Deeper Structures of Regulation
TowardSustainable Commons and User Access, 52 FED. COMM. L.J. 561, 564 (2000).
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software allows individuals to create music, film, art, and animation
without the material and technological support they would have once
needed from outside firms. Virtual reality represents yet another leap
forward in the variety of experiences we can find in the privacy of our
own homes. It can expand and enrich these private enclaves to a degree
that would have been unimaginable only a few years ago.

VI.

How ARTIFICIAL WORLDS MIGHT GENERATE REAL HARMS

I made a lot of mistakes, in my mind, in my mind.
343
Suftan Stevens
Even if a virtual reality adventure is the type of experience that the
First Amendment protects, that does not guarantee that every such
experience will be protected. As Frederick Schauer notes, even an
activity covered by the First Amendment's "armour" (i.e. within its
"coverage") may not be protected against government regulation (i.e.
receive the First Amendment's "protection")-particularly where the
government has strong reasons for needing to reach and regulate the
conduct in question. 344 This is certainly true for First Amendment
protection of speech. As Lee Bollinger writes, speech is generally far
less likely than physical action to cause "individual and social injury,"
and in part for this reason, receives unusually strong insulation from
government. 345 But it occasionally happens that particular categories or
instances of speech are exceptions to this generalization. The speech
contained in a credible threat to kill somebody, for example, can cause
extraordinary harm to the target of the threat, not only by causing
immense (and understandable) anxiety, but also by forcing him to take
defensive measures that burden him and possibly prevent him from
leading a normal life. 346 Thus, the First Amendment protection is low
or non-existent for certain categories of "low value speech," and even
where speech receives the strongest First Amendment protection,
government can still regulate it if it can meet the standard of "strict
scrutiny"-that is if it can show that the restriction serves a compelling
347
government interest and is the only way to achieve that interest.
Harms justifying regulation meeting this strict scrutiny standard
343 SUFJAN STEVENS, Chicago, on COME ON FEEL THE ILLINOISE (Asthmatic Kitty 2005).

344 SCHAUER, supra note 164, at 91.
345 BOLLINGER, supra note 336, at 124.
346 See Virginia v. Black, 538 U.S. 343, 359-60 (2003) (noting that the First Amendment
allows government to punish "true threats" in order "to 'protect individuals from the fear of
violence' and 'from the disruption that fear engenders"') (citation omitted).
347 See CHEMER1NSKY, supra note 138, at 541 (Under strict scrutiny, "a law will be upheld if it
is necessary to achieve a compelling government purpose.").
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may likewise conceivably arise from a private virtual reality experience.
This may seem like a puzzling statement given my earlier argument that
virtual reality was akin to a private fantasy. How, one might ask, can
our private fantasies cause the kind of harm that is akin to a threat, a
defamatory statement, or other harmful speech?
Of course, some speech can count as "low value" and thus without
First Amendment protection even where it causes no harm-because it
is deemed (when one considers it closely) not to be speech of the sort
that the First Amendment covers. "Fighting words," for example, have
been described by the Supreme Court as a kind of violence disguised in
the form of speech. 348 Obscene speech, as I have noted earlier, has been
349
described as a kind of sex aid that just happens to take a verbal form.
But it is hard to see how freedom of thought can be qualified in this
way. The court's jurisprudence has not identified any "low value"
thoughts that lose First Amendment protection solely on grounds of
their content. Indeed, in Stanley itself, the Court did not seriously
consider the possibility that the defendant's enjoyment of "low value"
obscene speech made his mental states "low value" thoughts.
What is possible, however, is that private visits to fantastic virtual
landscapes will-in rare cases-be fair game for government regulators
not because of their alleged worthlessness, but because they do damage
or have substantial social consequence in spite of their privacy. And
this might happen in a number of ways.
First, it may be that VR experiences that appear private at first
blush are, at least in some cases, not private enough to keep out harms
that accompany certain social interactions. Imagine, for example, a case
where a solitary VR user claims that emotional trauma has been
inflicted on him by the negligence or malice of a VR designer or
programmer. Or where a third person-perhaps an associate of the
solitary virtual explorer-claims he was defamed by the way that the
VR experience depicted him. Or imagine a case where a VR designer
or programmer includes a commercial, or encourages a certain
consumer choice in the real world through product placement in the
immersive virtual world. Because commercial speech is a "low value"
category of speech, it is likely government would be given more leeway
to regulate the creation of such private VR worlds than to regulate other
private VR experiences: government regulators are permitted to pull a
hotel's advertisements off a billboard to advance "significant
government interests," and it seems likely that they would also be
permitted to restrict those same advertisements (on similar grounds)
348 See Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942) (stating that fighting words
"which, by their very utterance, inflict injury or tend to incite an immediate breach of the peace"

are "no essential part of any exposition of ideas").
349 See supra text accompanying notes 227-39.
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when consumers can virtually enter and explore an advertisement
instead of just looking at it from a car (for example, where consumers
are given a short virtual outing to the Cancun so that they will be
350
enticed into paying for the real thing).
Social harms may arise in each of these "private" uses of VR
because the person who uses the VR environment is not the same
person as the one who designs the VR environment. In short, so long as
there is a lack of identity between the "game god" and the "game
player"-between the designer of the VR environment and the
individual who explores or uses it-the elements of social interaction
will remain present even in solitary virtual adventures. Still, this thread
of social interaction is not enough to destroy or weaken the protection
that stems from the privacy of a VR experience. Just as the lack of
identity between filmmaker and film watcher in Stanley did not render
freedom of thought irrelevant in Stanley, so it does not render it
irrelevant here. Rather, it simply shows why government might be
able-in some circumstances where harm is very likely and
substantial-to make a showing that it needs to intrude upon even
private VR realms from which it is normally barred. In most such
cases, however, it will be able to do so only when the user herself
alleges harm from the design of the game.
Even in situations where the VR user and the VR designer are one
and the same, it is possible to conceive of situations where private
virtual reality experiences end up being less than completely private: As
I have suggested before, if we can record our VR experiences, then
some might worry that these fantasies-if potentially available to other
audiences-might cause legally-actionable distress to those whose
likenesses play an unflattering role in our virtual activities. But this
would likely fail to justify government action prior to the damaging
sharing of VR recordings. The potential of some harm is present in
almost all First Amendment activity. For example, a drawing or
animation that is created by an individual for his own personal
enjoyment may cause harm or offense if released. But this is a poor
reason for allowing government to bar or restrict the availability of the
technology used to create such expressive works.
There are, however, other conceivable virtual harms that are more
difficult to address. For example, what if some of the illusory worlds do
not entirely vanish when we press an off switch or remove a head-

350 See Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm'n, 447 U.S. 557, 563 (1980)
("[The] Constitution [] accords a lesser protection to commercial speech than to other
constitutionally guaranteed expression."). Of course, the case of Stanley v. Georgia adds some
complexity to this analysis because it held that speech which is "low value" in public will not
necessarily count as "low value" in private, where its proximity to the life of the mind puts it off
limits to all regulation. See supra text accompanying notes 227-30.
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mounted display: some of the things we have seen in that world might
continue to shape (and perhaps disrupt) our thinking or behavior in the
world outside. For example, if accidents or violent encounters that occur
in VR leave us unharmed, will that lead us (even unconsciously) to
assume such behavior is more innocent or acceptable when it happens in
the real world? Even if the boundaries that separate our virtual from our
real life remain air-tight, such that VR has no observable consequence
in the real world, might it be the case that even our voluntary and
private use and management of VR nonetheless cause "moral harm" by
putting society's stamp of approval on acts (or reactions to terrible
experiences) that are at odds with core moral commitments, or that
erode the foundations of our communal life?
It is perhaps with such concerns in mind that Stanislaw Lem's
prescient 1964 description of virtual reality, while it spent substantial
time on private use of VR, nonetheless warned that the technology
might well bring with it "nightmarish social consequences. '35' The
menace of VR's phantom-creating technology, Lem warned, will be
352
"incomparably greater than that represented by debased cinema,
since its eerily realistic "pornographic or sadistic incarnations" would
have a more powerful effect on us than those of cinema. 353 It would
allow human beings to immerse themselves in "frenzies of nihilistic
obscenities... limited only by imagination. ' 354 Lem (and others) have
also worried that frequent use of advanced VR systems in the future
might disrupt the brain's ability to distinguish between the real and
fantastic: "people might become so entangled in the indistinguishability
of truth and fiction, in a subjectively inseparable world of authenticity
and illusion, that they could never find a way out of this maze. '355 And
even if we could find a way out, we may not want to: VR could
conceivably make the fantastic so addictive or tempting that we lose our
connection to the sometimes more burdensome real-life communities
and commitments.
Many of these concerns will be impossible to address until we get
a closer-and more empirically-informed look-at how emerging forms
of virtual reality work in practice, and how they affect our thinking and
behavior. Still, it is possible to offer some thoughts on what should and
should not worry us about the forecasts some have made for our virtual
future.

351 LEM & SWIRSKI, supra note 22, at 74.
352 Id. at 86.
353 Id.
354 Id. at 87.
355 Id.
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Virtual Reality and Confusion About Truth and Illusion

I've been wondering if all the things I've seen
Were ever real, were ever really happening.
356
- Sheryl Crow
Of course it is happening inside your head
..but why on earth should that mean that it is not real?
35 7
J.K. Rowling, Harry Potter and the Deathly Hallows
One of the recurring themes in science fiction about virtual reality
is the confusion it may one day engender between what is true and what
is illusory. Thus, in the 1999 film, The Matrix, the main character lives
the first few decades of his life thinking that he is living in the late 2 0 th
century, and living the kind of life that comes with it-living in a highrise apartment, working in a tall office building, and enjoying the fastpaced nightlife of dance clubs and drugs. But as the film soon reveals,
almost all of this scenery, movement, and interaction is a 3D illusion
generated in a futuristic world by very intelligent (and quite malicious)
computers. 358 The film eXistenZ, likewise deals with a VR video game
that often seems entirely real to its players. 359 The same confusion
arises in the film, The Thirteenth Floor, where the protagonists try to
maintain their sanity as they travel within a series of nested virtual
360
universes.
And this is true of countless other science fiction stories stretching
back decades: a Fredric Brown story where a man used to committing
harmless virtual reality murders is shocked to find that a person he has
killed is real; 361 a Philip K. Dick tale where people on a spaceship
struggle to remember what their universe is really like after what feels
like a lifetime in a virtual universe, with its own distinctive theology
and related laws of physics; 362 and another story of Dick's where a
person leaves a note for his virtual reality self trying to warn him to use
his time wisely, because the virtual experience is (contrary to the VR
self s sense of realness) just a temporary illusion. 363 Nozick's
Experience Machine provides yet another example of a virtual reality
356 SHERYL CROW, Everyday is a Winding Road, on SHERYL CROW (A&M 1996).
357 J.K. ROWLING, HARRY POTTER AND THE DEATHLY HALLOWS 723 (2007).
358 THE MATRIX (Warner Bros. 1999).

359 EXISTENZ (Alliance Atlantis Communications 1999).
360 THE THIRTEENTH FLOOR (Centropolis Film Productions 1999).
361 Fredric Brown, It Didn't Happen, in FROM THESE ASHES: THE COMPLETE SHORT SF OF

FREDRIC BROWN 658 (Ben Yalow ed., 2001).
362 DICK, A MAZE OF DEATH, supra note 80.
363 DICK, THREE STIGMATA OF PALMER ELDRITCH, supra note 80, at 268.
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device that tricks its users into thinking that a years-long hallucination
(populated by imaginary people) is real life in a real environment. 364
This is not a concern that generally arises in existing VR systems.
Even after 40 years of development, virtual reality technology cannot
immerse us in large-scale carbon copies of the physical environments in
which we live, work, and play. But, as some analysts of VR have
pointed out, virtual reality "has the potential to involve users in sensory
worlds that are indistinguishable or nearly indistinguishable from the
real world" and it may force people to "make increasingly sophisticated
judgments about what is 'real' and what is not. '365
However, it is not clear that, even as virtual reality technology
advances, it will necessarily produce a disturbing blurring of the line
between reality and fantasy. The three-dimensional figures we interact
with in a VR environment might feel solid and appear to hover in front
of us, but even when a startling degree of realism is possible, VR
designers might intentionally design VR settings (and characters) that
look distinctly different from the things we see in our everyday lives.
They may, for example, make them look more like cartoons or figures
from an expressionist painting than real individuals or objects. And
even where the people or elements of a VR environment look and feel
like the real thing, contextual clues-our memory of donning a headmounted display or entering a virtual reality theater of some kindbefore experiencing those things, may well be sufficient to allow us to
correctly mark these experiences as artificial, both as we have them and
when we remember them. 366
If, however, VR does one day have the capacity to leave people
confused about which experiences were real and which artificial, this
could produce harms that would overcome the strict scrutiny that should
normally apply to government intrusions into individuals' freedom of
thought.367 First, to the extent that the confusion between real and
364 NOZICK, supranote 50, at 43.
365 Michael A. Shapiro & Daniel G. McDonald, I'm Not a Real Doctor, But I Play One in
Virtual Reality: Implications of Virtual Reality for Judgments About Reality, in COMMUNICATION
IN THE AGE OF VIRTUAL REALITY, supra note 24, at 323.

366 See, e.g., LEM & SWIRSKI, supra note 22, at 80 (As in cinema, where "the very fact of
going to the theater, buying a ticket" shapes the film-goer's experience, the memory of
"performing ... preparatory activities [may] remain in the patron's memory during the show
(such as the knowledge of who he is in real life)"). Indeed, our ability to use contextual clues to
mark a certain experience as fiction may grow as we grow more familiar with the medium. See
Jessica Silbey, Videotaped Confessions and the Genre of Documentary, 16 FORDHAM INTELL.
PROP. MEDIA & ENT. L.J. 789, 796 (2006). Sibley observes that when the Lumiere brothers
screened one of the first films ever shown, "the audience screamed and ran from the theater,
afraid the train [depicted in the film] would run them down. Not at all accustomed to the illusion
of reality in motion that film creates, this 1895 audience feared for their lives and fled before
seeing the end of the film."
367 See Irwin, supra note 56, at 1510-11 ("Absent a least restrictive means of achieving a
compelling government interest, an individual's private realm of thought is protected from
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virtual was something people experienced not simply inside a virtual
reality device, but took with them into the outside world, such confusion
would almost certainly justify some level of government restrictionbecause it could lead to behavior similar to that associated with
psychosis, in both its nature and the danger it presents. For example,
someone who believes-on the basis of a virtual reality experiencethat innocent individuals are enemy killers might obviously present a
danger to others (and to himself). VR could also conceivably twist the
way we understand other people-by making their virtual equivalents
do things (seemingly real things) that they do not and would not do in
real life. Where speech is misleading, counterspeech-not regulationis normally the answer. But can counterspeech counteract the things
that people have seen with their own eyes? Even if VR does not
generate paranoid fantasies, it may still do damage. If people can
emerge unscathed from seemingly real virtual car crashes that would be
fatal in real life, for example, this could conceivably undermine the
process by which our brain biologically registers what kind of behavior
is necessary for our safety and survival. Lem notes (in a 1991
interview) that even now, there may be reason to worry about this
possibility-and cites a statement by a VR company that it has adopted
a rule that employees who have used a virtual driving simulation "must
not drive a car for at least half an hour afterwards," so they can readjust
to a world where they might be killed by behavior that is merely fun and
368
harmless in VR.
Second, such confusion about reality might still present some
cause for concern even if the virtual experience is believed to be real
only when it is taking place. This, for example, is the kind of delusion
produced by Nozick's Experience Machine: before entering it, the user
is aware that the experience he will have in it will be hallucinatory; once
inside, however, the user will forget that the places he is visiting and the
people he is talking to are programmed illusions.
Indeed, certain VR users may even want to induce such amnesia.
For example, it may make a huge difference to them that they believe,
during their hour-long virtual encounter with a dead lover or parent that
they are once again in that person's presence. Or they may find it hard
to obtain the thrill of a space ride or a spy mission if they cannot forget,
during the adventure, that the challenges and dangers they encounter are
not challenging or dangerous at all. Without such an illusion, notes
Lem, "the craving for authenticity could thus remain unsatiated after
even the most superlative [virtual] show. ' 369 Indeed, those who want to
induce such amnesia may claim that their doing so should be protected
government intrusion.").
368 LEM & SWIRSKI, supra note 22, at 73.
369 Id.at 81.
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by same cognitive liberty I defended earlier in this article, or perhaps by
what Adam Kolber has called our "freedom of memory," which in this
case would include our freedom not to remember that a certain
experience began only when we walled ourselves off from reality and
370
turned on an illusion-generator.
But the possibility of such confusion-if it is temporary and
confined to the VR experience itself-could justify government
regulation on at least two grounds. One is that illusory violence or
danger is far more likely to cause real stress or lasting emotional harm
when a VR user believes that a horrifying sequence of events he is
witnessing is a real one. As Shapiro and McDonald write: "the more
VR can make a car crash look and feel like a car crash, the bigger the
physiological and emotional response. '371
Another is that a VR user in Nozick's Experience Machine is
missing a key ingredient of the individual autonomy that we generally
assume is a concomitant of freedom of thought: namely, the chance to
formulate and act on a judgment about whether to continue to spend
time receiving experiences virtually or from the physical world. This
choice becomes impossible when the virtual world we are inside of
seems to us to be the only world. For this reason, the virtual reality of
the Experience Machine should be more troubling even for those who
would generally extend strong First Amendment protection to private
uses of VR.
Still, the question of when people should have a constitutionallyprotected right to deceive themselves in this way is not a simple one.
First, in subjecting themselves to such deception-one might arguepeople are doing nothing more than inducing a state-of-mind similar to
that which we all experience in a typical non-lucid dream, where the
illusory events we encounter appear perfectly real. I argued earlier that
although our mental activity in such a dream state was marked by a lack
of autonomy, this would not leave such mental activity unshielded by
our freedom of thought. Why then not hold the same about a phantom
world we enter with the aid of computers in a state of wakefulness?
One reason might be that while our dreams tend to be quickly forgotten
and, when remembered, are usually quite easily distinguished from our
memory of events in our waking lives, the same may not be true of VR
illusions we experience in a waking state. (As noted earlier, we cannot
know this until we have a chance to see how VR actually works.)
Second, even if such self-deception does result in loss of autonomy,
perhaps autonomous individuals should have a right to voluntarily limit
their own autonomy in this way. As Joel Feinberg notes, this is a
complex question and it is not one that I have the space to address
370 Kolber, supra note 55, at 1624-25.
371 Shapiro & McDonald, supra note 365, at 332.
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here. 372

Fortunately, not only are exact simulations of the real world still
probably decades in the future, but the capacity to make people forget
that their virtual world is machine-created is even less characteristic of
modem-day VR design, which is focused on enabling individuals to
create their own perceptual universe, not on disabling the brain's ability
to remember how they did so.
B.

Virtual Reality Addiction

I could make you satisfied in everything you do
All your secret wishes could right now be coming true and
Be forever with my poison arms aroundyou.
373
- Elliott Smith
One day she just walked into that magazine
I wonder ifshe'll ever come back
-

Soul Asylum

374

Another concern is the possibility that if the fantasies within a VR
world are rich enough in the experiences they offer, individuals will
find it impossible to resist spending increasing amounts of time in VR
environments and this will sap them of the drive to fulfill
responsibilities and carry important burdens in their family and
community life (Why should they work hard for satisfying interactions
when they can satisfy their desires with the push of a button on a reality
engine?). Science fiction writers have already imagined that VR might
lead people to abandon real world responsibilities, burdens, and
frustrations to spend as much time as possible in virtual worlds that give
people God-like capacity to instantly build a world that meets their
desires and pleasures. In one episode of Star Trek: The Next
Generation, for example, a crewmember finds himself unable to resist
' '375
spending all of his time in the "Holodeck.
In short, VR presents a threat not unlike that which the President's
Council on Bioethics recently expressed with regard to drugs that can
alter our mood or our memory: "By directly inducing changes in our
subjective experience, the new psychotropic drugs create the possibility
372 FEINBERG, supra note 195, at 82-87.
373 ELLIOTT SMITH, Angeles, on EITHER/OR (Kill Rock Stars 1997).
374 SOUL ASYLUM, Closer to the Stars, on WHILE YOU WERE OUT (Twin/Tone 1986).

375 See HERTENSTEIN, supra note 30, at 183-84, 206 (1998) (describing how in the episode,
"Hollow Pursuits," "shy Crewman Barclay lives out his dreams of being a hero and lover on the
holodeck").
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of severing our link between feelings of happiness and our actions and
experiences in the world.... [W]hy would one need to discipline one's
passions, refine one's sentiments, and cultivate one's virtues.., to
organize one's soul for action in the world, when one's aspiration for
happiness could be satisfied by drugs in a quick, consistent, and cost37 6
effective manner?"
Of course, VR does not quite sever happiness, ecstasy, or other
sought-after moods from external experience to the same extent as the
"direct biotechnical intervention" that was the concern of the
Council, 377and that can generate such moods without any visual or
auditory experience. To the extent it leads to satisfaction or pleasure,
VR does so by giving the virtual traveler the opportunity to engage in
actions and tasks-and to interact with the environment, albeit an
illusory one. But to the extent it provides the experience of one's
choice at any moment, it may well make certain tasks and burdens in
life seem intolerable by comparison. Why, for example, should one
work hard on repairing and enriching a difficult marriage when one can
simply flee to a custom-made illusory relationship? Or reconcile
oneself to the death of a loved one when one can continue to spend time
with a machine-produced ghost?
Yet such concerns would not necessarily justify rolling back First
Amendment protection for our ability to create and explore VR
environments. 378 Whether they do will largely depend on the form that
the pull of VR takes in our lives. One form it might take, for example,
is mistaken judgment about our own long-term interest, which-when it
is the judgment of adult individuals-almost never justifies limits on
First Amendment freedoms. Thus, we might regret the amount of time
we spent in our youth watching music videos or surfing the Web, but
such regrets are generally not viewed as grounds for the state to
interfere in our reading or listening activities, or those of other music
fans or Web surfers, or in the acts of those who create the videos or set
up the Web pages.

376 BEYOND THERAPY, supra note 253, at 205-06.
377 Id. at 207.

378 Adam Kolber's response to the Council's concerns about memory-dampening drugs also
provides some guidance for thinking about VR. Kolber also notes that even to the extent that
drug-induced memory elimination does really deprive us of certain good or beneficial side effects
of coping with pain, that normally does not by itself justify forcing people to live with such
burdens: "For example, people consume alcohol to relieve themselves of the pain of traumatic
events. Whether or not this leads to some general inurement to tragedy in society (which seems
doubtful), most would not address the problem with a comprehensive prohibition of alcohol.
Similarly, even if antidepressants are used for relief from the pain of traumatic experiences, we
would not generally prohibit them for fear that society will be less compassionate. Likewise, the
world may benefit from the inspired artwork of a Vincent van Gogh, yet few would deprive a
tortured soul of antidepressants in order to foster artistic creation." Kolber, supra note 55, at
1621.
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Even when we avoid such a mistake in judgment, we might also
still lock ourselves for hours in a virtual universe out of what is often
called "weakness of will." That is, we may have a desire to spend less
time surrounded by pleasurable illusions, but find ourselves unable to
resist the temptations they provide. But the most obvious response to
such weakness of will-at least when it concerns speech or thought
protected by the First Amendment-is not government intervention but
self-help. Because a VR user recognizes what is in her best interest, she
can act on it without government direction, perhaps, for example, by
placing technological limitations on the uses she makes (or time she
spends) hooked up to a reality engine, or, if such limits are too easy to
overcome, by temporarily inviting friends or family members to observe
and intervene in the uses she makes of VR technology. She can, in
other words, use a "precommitment" device similar to that which
Ulysses famously used in The Odyssey when he had himself tied to the
mast to avoid responding to the alluring and deadly song of the sirens.
A stronger case for government restriction might exist however
where such weakness of will takes the form of an addiction. By
"addiction," I mean a behavior that is due not simply to temptation, but
to a physiological or mental dependency such that the activity becomes
impossible to stop not simply because it is pleasurable, but because its
absence would induce illness or substantial pain. 379 Addiction is most
often associated with use of drugs or alcohol, but has been applied to
some behaviors, such as gambling, and could conceivably develop with
respect to VR or other First Amendment activity. Even our current age
of two dimensional computer interaction has already given rise to such
concerns. Some members of the American Medical Association, for
example, have proposed that video games may not merely be difficult to
resist, but addictive. They claim that "[o]veruse most often occurs with
online role-playing games involving multiple players," such as World of
Warcraft, 380 and that overuse of these games is not due merely to the
enjoyment that players derive from them, but to a "dependence"
381
resembling that which addicts form to drugs.
Of course, there would be little question that the physiological
effects associated with such addiction would probably justify some

379 See MERRIAM WEBSTER'S COLLEGIATE DICTIONARY 13 (10th ed. 1999) (defining
"addiction" as "compulsive need for and use of a habit-forming substance characterized... by
well-defined physiological symptoms upon withdrawal."). See also Cass R. Sunstein, Legal
Interference with Private Preferences, 53 U. CHI. L. REv. 1129, 1160 (1986) ("For an addict, the
good is needed not to produce pleasure but to prevent pain; additional use provides much less of
the original benefit; and the reason for continued consumption is not the pleasure of consumption
but the costs of nonconsumption.") [hereinafter Sunstein, Interference].
380 See, e.g., Is Video Game Addiction a Mental Disorder?, MSNBC.COM, Jun. 22, 2007,
http://www.msnbc.msn.com/id/19354827/.
381 Id.
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degree of state intervention even if VR was normally protected. 382 But
the claims about addiction to on-line role-playing and other video
games are controversial-the American Medical Association rejected
the above-described proposal by some of its members to classify video
game addiction as a mental disorder 383-and there is even less basis for
making such claims about the nascent technology of virtual reality.
There is an important difference between a substance or technology
which like some drugs, creates an actual addiction with a genuine
physiological basis, and a technology which offers people an activity
that does not trap them physiologically, but keeps them deeply-involved
in it simply because they find more enjoyment in it than any alternative
activity. While people's inability to live in their best interests may be a
problem, it is neither an addiction nor a concern that generally justifies
setting aside First Amendment protection, since unlike an addiction
with a physiological basis, someone's ability to carry out their "second
order" desires and thus act in their ultimate self-interest, or to better
understand these interests, is something that can be powerfully affected
by others' speech, or their own deliberations. And while regular use of
solitary VR may insulate people from such counterspeech to some
extent, it cannot do so entirely in a world where people still have to
work and lead family lives in the real world.
C.

Impact on our Individual Dignity and Collective Morality

While translated one could commit
incest, murder, anything, and it
remainedfrom a juridicalstandpointa
mere fantasy, an impotent wish only.
384
- Philip K. Dick
Time takes its crazy toll
And how does your mirrorgrow
You better watch yourself when you jump into it
'Cause the mirror'sgonna stealyour soul
385
- Sonic Youth
382 Sunstein, Interference, supra note 379, at 1160 (Arguing that while government
intervention is not justified just because an act is at odds with someone's long term interests
"[t]he case for intervention will . . . be more forceful if the phenomenon in question has the
traditional characteristics of an undesirable addiction.").
383 See Geoff Duncan, AMA Rejects Video Game Addiction, DIGITAL TRENDS, Jun. 25, 2007,
http://news.digitaltrends.com/news-article/13374/ama-rejects-video-game-addiction.
384 DICK, THREE STIGMATA OF PALMER ELDRITCH, supra note 80, at 268 (describing the

law's stance on use of the virtual reality drug, Can D, and the fantasies it produces in conjunction
with dollhouse scenarios that provide the "layout" for the fantasy).
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The most disturbing concern about VR, perhaps, is the possibility
that it will allow people to experience and perhaps derive enjoyment
from acts that are, as Lem observed in his prophetic 1964 essay,
"pornographic and sadistic."
Although adults are protected, for
example, when they watch the scenes of torture or violence in films, this
protection might not necessarily extend to those who wish to experience
such violence more vividly in a virtual torture chamber.
Such uses of VR raise concerns for a number of reasons. First,
such VR experience would almost certainly (and should) have lower
First Amendment protection (if any at all) when the cruelty it depicts is
a recording of real cruelty inflicted on actual individuals. For example,
one of the recorded VR experiences in the movie Strange Days lets
users see the world through the eyes (and other senses) of a murderer
committing a rape and killing. 386 The government would undoubtedly
have a compelling interest in eliminating the market for visual records
of such brutality-for the same reason it has a compelling interest in
attacking the market for child pornography and the incentive it gives
38 7
producers of such pornography to abuse children.
Second, one might well worry about how such VR experiences
affect the moral fabric of community life. The Supreme Court has
found that states have a legitimate interest in protecting "the quality of
life and the total community environment. '38 8 In this case, the Court
was addressing obscene films shown in public theaters, not private
reality engines. But private experiences-especially intense experiences
in virtual reality-might well have an impact on public culture. For
example, if VR pornography becomes a central part of human leisure
activity, some might argue it will affect public culture and not just

385 SONIC YOUTH, The Diamond Sea, on WASHING MACHINE (Geffen Records 1995).
386 See Plot Summary for Strange Days (1995), INTERNET MOVIE DATABASE,
http://www.imdb.com/title/ttol 14558/plotsummary (last visited Nov. 2, 2008) (noting that the
movie centers around "ex-cop who now deals with data-discs containing recorded memories and
emotions" and "[o]ne day ... receives a disc which contains the memories of a murderer killing a
prostitute."). The movie also, however, provides an example of one type of virtually recorded
brutality that probably does deserve First Amendment protection-a VR recording of police
brutality.
See
Strange
Days
(1995),
The
Lost
Movies,
http://www.thelostmovies.com/StrangeDays.html (last visited Nov. 23, 2008) (noting that, in the
film, the protagonist enters a VR recording that reveals "the racist killing of [a rap artist named]
Jericho One by two police officers ... which has been covered up and portrayed as just another
gangland killing.") Because such a recording reveals official abuse to citizens, the First
Amendment could not serve its purpose of checking government abuse if it allowed government
unlimited discretion to censor such a VR recording.
387 See N.Y. v. Ferber, 458 U.S. 747, 761 (1982) (recognizing state's "compelling interest in
prosecuting those who promote the sexual exploitation of children"); see also Osborne v. Ohio,
495 U.S. 103, 109 (1990) (holding that the recognition this compelling interest justifies
illegalizing possession of materials produced through such exploitation).
388 Paris Adult Theatre I v. Slaton, 413 U.S. 49, 58 (1973).
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private behavior. Even when VR is not used for "teledildonics," which
involves contact with a real partner who is far away, it may thus spur
arguments for regulation. As mentioned above, Star Trek's Holodeck
provided a means of having sex with holographic partners. 389 In another
science fiction story, The Second Angel, employees at a high-tech
corporation can ask holographic virtual assistants not only to help with
'390
work, but also to serve in "a pornographic role.
However, to the extent that the concern is about cultural change
that develops over the course of years or decades, it becomes harder to
argue that the state must stave off such a change to its community
morality by interfering with First Amendment speech (and still less,
with an exercise of freedom of thought). As the Court has noted in
Whitney v. California, and many other cases, "(a)mong free men, the
deterrents ordinarily to be applied to prevent crime are education and
punishment for violations of the law, '391 and this element of First
Amendment jurisprudence seems to apply even more forcefully when
the evil to be deterred is not a specific criminal act, but a cultural
development.
A more powerful case for restriction arises not from the long-term
impact on the nature of the community, but from the sense that allowing
individuals to commit true-to-life virtual violence allows for individuals
to gain enjoyment from treating others as objects, and treating life and
dignity as having no value-and that even if this is just a fiction, it is
not a fiction that should be made to feel completely real. A society
where people regularly seek entertainment in experiences that feel
indistinguishable from the actual experience of hurting or subordinating
another person is, one might argue, a deeply immoral one-and one in
need of fixing. Even if VR is a private fantasy world, on this account,
this does not make it a place where moral commitments become entirely
unimportant, since the things we do for enjoyment in such a world still
392
say something about who we are and what our values are.
However, the extent to which such private virtual violence is cause
for concern will likely depend in large part on the answer to the first
issue I have examined above-namely, how indistinguishable will the
virtual experience be from the real thing. Normally, we can demarcate
the experiences in our minds from the realm of fantasy-and we have
been able to maintain that line even in the graphically-rich modes of
escapism made possible through video games and movies. As Thomas
389 See HERTENSTEIN, supra note 30, at 183-84 (describing sex in the Holodeck).
390 See PHILLIP KERR, THE SECOND ANGEL 38 (1999).

391 274 U.S. 357, 378 (1927).
392 The experience becomes especially problematic if the victims of such virtual violence are

not simply fictional individuals, but images of actual people-who might be horrified to learn of
the use to which their "virtual identity" is being put (and perhaps fearful of whether such fantasy
scenarios will become a reality).
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Nagel explains this fact: "Everyone is entitled to commit murder in the
imagination once in a while, not to mention lesser infractions. There
may be those who lack a good grip on the distinction between fantasy
and reality, but most people who enjoy violent movies, for example, are
simply operating in a different gear from the one in which they engage
with other people. ' 393 In other words, it may be that to the extent we
are allowed by immoral (or amoral) systems of value to commit such
acts in VR, these value systems are akin to what Andrew Koppelman
(borrowing from Wayne Booth) has called a "nonce belief," a belief that
we embrace "only for the duration of the story" or some other
fantasy. 394 Once we return to the real world and interact with real
people, we set these "nonce beliefs" aside and continue operating with
the value commitments that require uncompromising respect for others'
dignity.
There are, however, doubts one might raise about how readily we
should declare a fantasy to be harmless on grounds of its unreality.
Owen Flanagan expressed some doubts of this sort in his powerful
response to St. Augustine's argument that we cannot sin in our dreams.
As Flanagan argues: "To the extent that the shape of our characters is
under voluntary control and deformed, we may express certain bad
aspects of ourselves when we dream. '395 For example, he observes, if
the fantasy "of murdering [your] business partner" surfaces in your
mind, rather than immediately assuming it is of no concern because it is
merely a fantasy and not an act in the external world, you might be
justified in viewing such a fantasy as problematic: it might reflect strong
feelings of envy or avarice that have to be addressed. It might also raise
concerns because "no matter how powerful we think the will is when it
comes to stopping thoughts, passions, and emotions from being acted
out, everyone thinks, and thinks truly, that there is some probabilistic
relation between wanting powerfully to do something and doing it."396
Flanagan, to be sure, does not argue that our moral responsibility
for what happens in our dreams and fantasies justifies any government
393 Thomas Nagel, Concealment and Exposure, 27 PHIL. & PUB. AFF. 3, 7 (1998); see also
Halliburton, supra note 192, at 327-28 ("We cannot often anticipate where our mental
explorations will take us. Perhaps we imagine ourselves engaging in behavior which is illegal,
immoral, or at least socially unacceptable. These fantasies we might entertain are often not a true
reflection of our character or our intentions, but the world of imagination operates as our field of
experimentation so that we might express and metabolize those thoughts and behaviors which are
otherwise inappropriate or undesirable.").
394 Andrew Koppelman, Does Obscenity Cause Moral Harm?, 105 COLUM. L. REv. 1635,
1643 (2005).
395

Owen Flanagan,

DREAMING SOULS: SLEEP, DREAMS, AND THE EVOLUTION OF THE

CONSCIOUS MIND 19 (2000). "[L]ucid dreamers," in particular, may be "to some degree
responsible for what they dream about" since they exercise far more control over "the plot and
content" of their dreams than others do. And VR, of course, promises even more control over this
plot and content than lucid dreamers are currently able to achieve. Id. at 19-20.
396 Id. at 180.
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control over this mental realm. Indeed, there are at least two reasons
that his response to Augustine, plausible though it is, does not by itself
justify denying First Amendment protection even to obscene or
nihilistic fantasies.
First, it is not obviously true that dreams or fantasies in which
someone enjoys engaging in torture or committing another deeply
immoral act are generally indicative-as they are in Flanagan's
scenario-of either a desire to do the real thing or a capacity to take
pleasure in doing the real thing. It may be that the desire and pleasure
characterize only the fantasy version of the act. When a VR user is
instead confronted with a situation where the mistreatment of others is
real, on this account, or perhaps even a VR scenario when he cannot
shake the feeling it is real (even if he knows it is not), his reaction may
be entirely different. 397 In other words, when people hold "nonce
beliefs" (or act in ways that accord with "nonce values") that are deeply
at odds with such respect for dignity, it may be that they can do so in
fantasy life only so long as there is a clear cognitive and emotional gap
between the way their mind responds to this fantasy world and the way
it responds to its real-life equivalent.
Second, even if one could not draw such a sharp line between
desires-as-fantasy and desires-as-real, censoring thought or speech on
the basis of its immorality would be deeply at odds with existing First
Amendment law. The immorality of spoken thoughts has never been
taken to justify government censorship of them-and this is at least as
true of unexpressed dark fantasies. Under the First Amendment law of
"incitement," for example, government may not arrest or silence
someone solely on the grounds that he expresses a desire to cause harm,
even if the harm is reprehensible and illegal, and even if his desire to
engage in it is genuine. Under the test adopted by the Supreme Court in
Brandenberg v. Ohio,398 government can only restrict the speech as
incitement if it is "directed to inciting or producing imminent lawless
action and is likely to incite or produce such action. '399 As the Court
said in Ashcroft v. Free Speech Coalition,400 this requires more than "a
remote connection between speech that might encourage thoughts or
40 1
impulses" and lawless action that might result from those impulses.
Thus, where an individual's dark fantasies do not threaten this type or
degree of danger, the darkness of such fantasies should not provide a
license for government to enter the sanctuary that the Constitution
provides for individual freedom of thought. On the contrary, it may be

397 Id.

398 395 U.S. 444 (1969).
399 Id. at 447.

400 535 U.S. 234 (2002).
401 Id. at 234.
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naive to think that a moral society can or should try to keep its citizens'
fantasy lives entirely inside of the moral lines laid down by civilized
societies. As Georg Simmel noted a hundred years ago, each person's
inner life is far more complex than the public persona he or she presents
to the world and "an exact report" of that "psychological-real whole
would drive everybody into an insane asylum. '402
This brief discussion of the harms that may arise from nihilistic
fantasy worlds does not answer all of the questions (or objections) that
people are likely to raise about letting individuals do whatever they
wish in private VR worlds. At a minimum, the public would be entitled
to ask questions about whether virtual reality violence has a link to
actual violence. They would be entitled to ask whether, even absent
such a link, wrongs in VR's fantasy world might cause damage to real
people-for example, if people are harmed when their images have
been used-without their consent-not only to feed fantasies of which
they disapprove, but in VR scenarios that are recorded and available to
multiple people in their community or elsewhere. They would also be
justified in closely considering whether it is the case-as the Court has
concluded it is in First Amendment obscenity law-that certain First
Amendment activity that is protected vis a vis adults should be
unprotected obscenity with respect to children. 403 After all, as is true
even for existing, two-dimensional films and Web media, VR
experiences that adults might recognize as fantasy might seem far more
real, or be far more emotionally-scarring, for a minor.
But if such harms are real, and where they are real, the government
should be able to address them by satisfying the standard of strict
scrutiny-that is by showing that the government has a compelling
interest in preventing a genuine harm, and that its restriction represents
a narrowly-tailored attempt to target the harm itself. Such a pro-liberty
default is necessary because, for freedom of thought to remain secure,
citizens (and courts) have to remain extremely wary of removing the
legal "wall" that guards individuals' mental autonomy against state
attempts to weaken or displace it. If the legal default were otherwiseif it allowed officials to lay claim to control over vast stretches of our
402 Georg Simmel, Knowledge, Truth, and Falsehoodin Human Relations, in THE SOCIOLOGY
OF GEORG SIMMEL (Kurt H. Wolff ed. & trans., 1964).
403 See Ginsberg v. N.Y., 390 U.S. 629, 640 (1968) (because of "society's transcendent
interest in protecting the welfare of children," the state may safeguard them against exposure to
pornographic material that it may not shield from adults); see also Redrup v. N.Y., 386 U.S. 767,
769 (1967) (finding certain publications could not provide the basis for obscenity convictions
consistent with the First Amendment in part because none were based on statutes "reflect[ing] a
specific and limited state concern for juveniles"). This limit on First Amendment protection
would not, however, provide an excuse for government to impose the same restrictions on adults:
as the Court stated in 1957, the government's legitimate role in protecting minors does not allow
it to "reduce the adult population.., to reading only what is fit for children." Butler v. Michigan,
352 U.S. 380, 384 (1957).
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intellectual life wherever they can locate possible harm in a small part
of it-then citizens would likely find that last refuge for individual
freedom was no longer a refuge at all.
CONCLUSION

There's no place like home.
Dorothy Gale in the Wizard of Oz 404

-

And Max, the king of all wild things,
was lonely and wanted to be where someone loved him best of all.
-Maurice Sendak, Where the Wild Things Are 405
The emerging technology of virtual reality makes possible a
remarkable increase in human freedom: it allows people to explore
realms and undertake tasks that are (and will always be) unavailable to
them in their day-to-day lives. It also promises them an extraordinary
amount of independence: where an individual might once have needed
the state's aid or permission, or the support of substantial portions of his
community, to undertake a task or enjoy a certain experience-while
she might once have needed to enlist many others (and accommodate
their demands) in building a park or a sculpture garden, creating a film,
or flying over an interesting landscape-such experience might now be
available to her in her own home.
It is my contention that the First Amendment freedom of thought
should staunchly protect this technological shift that VR enables from
the publicly-regulated world to the sphere of privately-constructed (and
experienced) art and fantasy. Such a claim may seem perverse, in that
(in the eyes of some) it puts a constitutional stamp of approval on the
isolating tendencies of VR and other technologies.
But I think this fear is misplaced: the fact that VR makes certain
solitary creativity or happiness possible does not mean that it will blind
people to the value that can only be found in community or association.
While people might often seek (and find) worthy virtual substitutes for
the experiences they would otherwise have to seek in the public
world-under greater state regulation or social control-they could not
plausibly fit all of their lives behind such a First Amendment shield for
freedom of thought. As Nozick wrote of the Experience Machine, it
could never provide an acceptable setting for the entirety of a worthy
life.
404 THE WIZARD OF OZ (MGM 1939).
405 SENDAK, supra note 65.
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A good life is-for most of us, at any rate-a life that involves real
encounters with people and things outside of our own minds and a life
in which we actually engage in interactions with others, and not simply
dream them. 40 6 Thus, people will either have to venture out into the
world of brick and mortar to interact with other people, or they will
have to invite other real people into virtual environments to share in
social tasks and projects. Either way, their entry into the realm of social
interaction will require they at least periodically venture out from a
realm of nearly complete individual sovereignty (over their realm of
thought and fantasy) into a realm where their state and society must
necessarily have some power to regulate interactions and exchanges
between people, through laws and social norms.
What VR will do then is not cut us off from other individuals, but
rather-like many other technological developments that came before
it-give us the option of decoupling some activities from the public
socially-controlled and monitored contexts in which they were
previously enmeshed. Just as the rise of phonographs allowed people to
listen to music they could once have heard only at a public concert, and
the rise of television and DVD players allows people to see films they
could once have seen only by going to a public theater, so VR will
allow people to generate experiences in a solitary simulated world that
were once available only in the world outside. It will not likely drive
such experiences out of existence-people still choose to go to concerts
and movie theaters with friends. Rather, it will provide them with a
new kind of terrain for seeking out experiences that are uncomfortable
or impossible for them to carry out in public space.

406 Id.
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