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Nutritional labelling in France

Causes and implications of consumer confusion

he main purpose of the nutritional information that appears on

food labelling is to help consumers choose the healthiest pro-

ducts available to them. This information is also an important
means by which food manufacturers communicate essential informa-
tion about the nutritional value and composition of their products’.

In principle, the nutritional labelling provisions of Regulation (EU)
No 1169/2011 on the provision of food information to consumers?
ought to harmonize nutritional information, and, from 14 December
2016 when it becomes fully operational, allow the free circulation of
properly labelled food products in all member states. However, if Art.
35 of the Regulation is applied inappropriately,® the whole of the sin-
gle market in food products will be put at risk...

This article discusses the controversial and heavily debated initia-
tives aimed at introducing nutritional labelling in France - initiatives
which have exploited the ambiguity of the aforementioned Art. 35 of
the Regulation and have also perhaps misappropriated the provisions
of Art. 34

Art. 35 of Regulation (EU) No 1169/2011
Art. 35.1 of the Regulation sets forth the following:
"Additional forms of expression and presentation
In addition to the forms of expression referred to in Article 32(2)
and (4) and Article 33 and to the presentation referred to in Article
34(2), the energy value and the amount of nutrients referred to in
Article 30(1) to (5) may be given by other forms of expression and/
or presented using graphical forms or symbols in addition to words or
numbers® provided that the following requirements are met:
(a) they are based on sound and scientifically valid consumer re-
search and do not mislead the consumer as referred to in Article 7;

(b) their development is the result of consultation with a wide
range of stakeholder groups;

(c) they aim to facilitate consumer understanding of the con-
tribution or importance of the food to the energy and nutrient
content of a diet;

(d) they are supported by scientifically valid evidence of under-
standing of such forms of expression or presentation by the
average consumer;
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(e) in the case of other forms of expression, they are based either
on the harmonised reference intakes set out in Annex XIlI, or in
their absence, on generally accepted scientific advice on intakes
for energy or nutrients;

(f) they are objective and non-discriminatory; and

(9) their application does not create obstacles to the free move-
ment of goods.”.

France: a cacophony of different proposals
creates confusion in the ‘République’

General De Gaulle is said to have once asked “Comment voulez-vous
gouverner un pays qui a deux cent quarante-six variétés de fromage?”.

Of course, there are not as many as 246 additional forms of expres-
sion and presentation of nutritional information either in current use
or being proposed in France. But those that do exist are certainly as
different as they are controversial...

Brevitatis causae, we cannot take a detailed look at all of them, so
we will begin with the Health Bill® presented some time ago by Mme.
Marisol Touraine, Minister of Social Affairs, Health and Women's
Rights. This Bill contemplates simplified official labelling which can be
used on a voluntary basis by manufacturers or distributors with their
products’. Its fifth Article is based precisely on the aforementioned
Art. 35 of Regulation No 1169/2011, and provides that

“To provide the consumer with information and help them make an
informed choice, the nutritional statement can, without prejudice to
the provisions of articles 9, 16 and 30 of Regulation (EU) No 1169/2011
[...], be accompanied by a presentation or expression via pictures or
symbols in keeping with the meaning of article 35 of the Regulation”s.

We still do not know if and how this unsettling provision will be
implemented, as in such an event it would have to be developed as
a regulation.

As legal experts have pointed out, the French market is currently
riven by confusion and uncertainty. A number of systems of additio-
nal forms of expression and presentation of nutritional information
have been proposed and even piloted. These systems have proved as
heterogeneous as they are contradictory, but it is clear that they all
represent a serious obstacle to accessing the food markets of other
member states.



Thus since 2007, long before the Regulation seeking to harmonise
nutritional information was adopted, the Association Nationale des
Industries Agro-alimentaires (ANIA) has recommended its members
to use monochrome labelling showing the percentage of recommen-
ded daily intakes per portion of food. The Association believes that
such a design provides real, non-discriminatory, relevant and compre-
hensible consumer information?®.

Since then, other methods of providing nutritional information
have also appeared in France. For example, Professor Serge Hercberg
advocates the use of the “5C" system proposed in his 2013 report to
the Health Minister entitled “Propositions pour un nouvel élan de la
politique de la Santé”'°. The design" comes in the shape of a series of
‘pills” in 5 colours ranging from green to red (green/yellow/orange/
bright pink/red). These colours come in 5 different categories (from
A to E). The size of the pills increases according to their nutritional
value to show the extent to which they belong to one or other of the
5 categories™.

Another colour-based design is “Aquellefréquence”, first propo-
sed by Carrefour in September 2014 and to which the “Fédération
du Commerce et de la Distribution”™ (FCD) then lent its support in
March 2015™. This design comes in the shape of an inverted triangle
(pointing downwards) which is full to a greater or lesser degree, de-
pending on the colour assigned to the product. Foods are divided
into 4 categories, represented by 4 different colours (green, blue,
orange, violet). These colours in turn represent different indicators of
how frequently the food in question should be consumed (frequen-
cies decreasing from green to violet). Such a system is considered by
the promoters of “Aquellefréquence” to be easily comprehensible to
consumers (?) and is probably based on the profiles developed by
members of a scientific committee sponsored by Carrefour™.

Une fois
De temps par jour
en temps
Deux fois par jour
par jour

source: www.aquellefrewuence.fr

Space prevents me from describing the arguments that have en-
sued between the supporters of the different systems with their
apparently irreconcilable positions. But to give just one example, in
May 2014 a group of scientific societies and consumer associations
asked for the “5C" system to be made law, and thus become the
official simplified labelling model used in France'®. However this was
opposed by the ANIA and the FCD.

The arguments against the “5C" system are based on the claim by
businesses that using a red pill stigmatizes certain products and ma-
kes those who consume them blameworthy. In an FCD press release
dated 14 March 2015, the big retailers (Carrefour, Casino, Auchan,
Monoprix, etc.'”) stated their support for the “Aquellefréquence”
proposal, and announced that they would be performing tests on
a number of the distributor’s product ranges at their local stores.

In such a fraught environment, the most sensible opinions have
come from the likes of the ANIA, who have stated their opposition
to a simplified nutritional labelling scheme based on a colour code'®
and a ‘medicalised’ approach to nutrition. They call instead for gre-
ater awareness of both the limitations of systems based on colour-
coded nutritional profiles, and the impact of such mechanisms™.

The unity of the EU food market is threatened not only by a ske-
wed interpretation of the aforementioned Art. 35 of Regulation
No 1169/2011, but also from Art. 36, which in laying down the con-
ditions for providing voluntary information about food products,
also actually risks undermining the very goal of harmonisation em-
bodied in the Regulation! As a recent report by the Fond Francais
pour I'Alimentation et la Santé (FFAS) concludes, “it can be inferred
from this provision that every food business operator® can freely
decide to provide voluntary information, including a system where-
by nutritional information is represented using graphics?', as long
as the three requirements stipulated by article 36 of the Regulation
are respected (221”23,

This brings to mind the FFAS’s warning about Art. 36 leading to
a proliferation of systems of graphic representation, which would
prove advantageous neither to consumers nor food business ope-
rators®t.
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