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I. Introduction

Some commentators treat suburban sprawl (by which I mean automobile-dependent
land development) [FN1] as the result of the free market at work. [FN2] Even sprawl
critics sometimes adopt this frame, by treating sprawl as the natural result of consumer
preference and suggesting that urban planners oppose this natural order. [FN3

But in City Rules, urban planning professor Emily Talen shows not only how zoning
and similar land use regulations generate automobile-dependent suburban sprawl, but
also how these regulations have become stricter, more pro-sprawl, and more complex
over time. Talen proposes to reform these regulations through municipal codes that
promote more walkable, less automobile-dependent development.

*2 Talen's description of existing regulations is masterful; she shows how municipal
codes have become ever more aggressive in enforcing suburban sprawl, while at the
same time becoming more complex and incoherent. The review goes on to discuss
Talen's suggestions for regulatory reform, but suggests that “Not In My Back Yard”
(NIMBY) sentiment may frustrate her proposals.

Talen's discussion of existing municipal codes focuses on three areas: (1) street
patterns, (2) regulation of land uses, and (3) urban form. Each of these issues will be
addressed in turn, and then this review shall address Talen's suggestions for regulatory
reform.

II. Pattern

After a couple of introductory chapters, Talen addresses urban pattern- that is, “rules
for laying out towns, streets and houses” [FN4] such as rules for street and block size.

Governments have regulated streets for centuries: for example, ancient Roman laws
specified appropriate street layouts for military bases. [FN5] In the early 20th century,
government regulated lot and block size through subdivision regulation. [FN6] Over time,
government has tended to require longer blocks and larger lots.

A. Blocks

As late as 1929, most subdivision ordinances required blocks to be no more than 200-
600 feet long.[FN7] Talen notes that today's cities usually require longer
blocks. [FN8] She uses Gilbert, Arizona (a suburb of Phoenix) [FN9] as an example,
pointing out that Gilbert allows blocks as long as 1500 feet[FN10] and in fact has blocks
as long as 1200 feet. [FN11



Here, Talen may actually understate the severity of government regulation. She
mentions that Gilbert permits very long blocks, but she could have emphasized that
many municipalities require such long blocks. For example, Huntsville, Alabama requires
that blocks along arterial streets (that is, major streets carrying cross-town
traffic) [FN12] and *3 connector streets (streets intersecting with such
streets) [FN13] be 1000 feet long. [FN14] Similarly, Jacksonville, Florida allows only four
intersections per mile (or one every 1320 feet) [FN15] on “major arterial” streets. [FN16

Such long blocks discourage walking because pedestrians have to travel longer
distances to reach intersections (and thus to cross streets) than they would in a street
with shorter blocks and more frequent intersections. [FN17] Furthermore, long blocks
make it more difficult for pedestrians to reach streets parallel to those blocks, because
instead of taking a quick left or right turn at an intersection, a pedestrian must
sometimes go out of his or her way to the end of a long block, then turn onto the parallel
street, then backtrack to reach their destination. [FN18] It follows that by requiring
longer blocks over time, local governments have made their regulations more and more
anti-pedestrian.

B. Lots

Zoning ordinances in the 1920s typically required lots to be 40 feet
wide. [FN19] Some cities allowed smaller lots: for example, in Cleveland, lots in older
neighborhoods were 25 feet wide and 110 feet long (or 2750 square feet), [FN20] and in
no zoning district did the city require more than 5000 square feet of lot area per
household. [FN21

However, lot size requirements steadily marched upward after World War
II. [FN22] Talen focuses on Phoenix as an example of modern zoning. Phoenix has
created a “residential infill district” to encourage downtown
development. [FN23] Presumbly, a downtown district should be the most compact in the
City- yet even in this so-called downtown area, *4 zoning is far more restrictive, and
requires far larger lots, than in a typical 1920s neighborhood. Subdivided lots in this area
must be at least 60 by 94 feet, and must encompass at least 6000 square feet (or just
under 1/7 of an acre) [FN24] - far more than the typical lots in 1920s cities. [FN25] And
most suburbs limit density even more aggressively, requiring minimum lot sizes of one-
fourth of an acre or more. [FN26

Such large-lot requirements make neighborhoods automobile-dependent. In areas
with fewer than seven to fifteen dwelling units per acre, [FN27] very few people will live
within a short walk of a bus or train stop, and transit ridership will therefore be
low, [FN28] which in turn means that transit agencies will rarely serve such
areas. [FN29] Thus, antidensity regulations effectively reduce the utility and frequency of
transit service.

Low-density zoning inconveniences pedestrians as well as transit riders, because such
zoning reduces the number of people who can live within walking distance of any given
destination. For example, imagine two neighborhoods near a grocery store: one with 20
residences per acre and another with 2 houses per acre. In the latter neighborhood, far
fewer people will live within a short walk of the grocery store.

III. Land Use

One original purpose of zoning was to keep noxious land uses away from
homes. [FN30] But the first zoning codes were not highly restrictive: although
commercial uses were kept apart from housing, commercial zones were still within
walking distance of housing so people could walk to shops and jobs.[FN31] These codes
were also simple: for example, Chicago's first zoning ordinance had only four districts and
was only 20 pages long. [FN32] Early 20th-century supporters of zoning sought to
organize uses by levels of intensity; the most intense uses were to be



near *5 downtown, while detached houses and other less intense uses were to be at the
city's outskirts. [FN33

Talen argues that zoning has failed in three ways. First, zoning has become
preposterously complex: even small towns have over a dozen zones, [FN34] and Phoenix
has 264 zoning categories [FN35](including twenty-seven for just one part of
downtown). [FN36

Second, residential zones are sometimes so large as to make cities and suburbs
unwalkable: a residential zone can stretch for miles, making it impossible for its residents
to walk to jobs or shops.[EN37

Third, despite its restrictiveness, zoning has not always achieved its primary mission
of separating incompatible land uses. Talen points out that in Phoenix, single-family
homes are adjacent to traffic-generating uses such as eight-lane freeways [FN38] and car
dealerships. [FN39

At the same time, zoning codes often outlaw highly compatible uses. For example,
apartments are more compatible than houses with commerce because apartments are by
definition, more dense and thus more heavily trafficked than a block full of single-family
homes. Thus, to subject apartment-dwellers to single-use zoning provides them with the
worst of both worlds: the density of apartment living without the walkability of jobs and
shops nearby. Yet many codes keep apartments out of commercial zones and vice

versa. [FN40

IV. Form

Talen next addresses urban form, which she defines as “three-dimensional
character” [FN41] such as setbacks and street design.

A. Street width

Talen points out that in the early 20th century, government regulated street width
only as a function of building height: taller buildings required wider streets. [FN42] But
later in the 20th century government regulated street width in order to speed traffic,
leading to ever-wider streets. [FN43] For example, in Tuscon, Arizona, major “collector”
streets must be 90-120 feet wide, and “arterial” streets must be six lanes and as wide as
150 feet. [FN44] By contrast, in New York's 1898 building code, even in the zones with
the tallest buildings (which presumably *6 were to have the widest streets) the minimum
street width was only 79 feet. [FN45

Areas with wide streets are more automobile-dependent because such streets are
both inconvenient and dangerous for pedestrians- inconvenient because a wide roadway
takes more time to cross than a narrower street, [FN46] and dangerous because the
more time a pedestrian spends on such a street, the more time he or she spends exposed
to traffic. [FN47

Government builds wide streets in order to help motorists drive more
rapidly. [FN48] But fast traffic also makes streets more dangerous for pedestrians in
three ways. First, a motorist has a narrower field of vision the faster he or she drives. A
motorist driving 30 miles per hour has a 150-degree field of vision. [FN49] By contrast, a
motorist driving at twice that speed has only a 50-degree field of vision,[FN50] and is
thus less likely to notice a pedestrian (or for that matter, other drivers). [FN51

Second, even a motorist who does notice a pedestrian is less likely to be able to stop
in time if he or she is driving at a rapid speed. A motorist who is driving 40 miles per
hour will be able to stop 120 feet after noticing a pedestrian or another
vehicle. [FN52] By contrast, a motorist driving half that speed will be able to stop only 40
feet after seeing the other road user. [FN53

Third, a car traveling rapidly is more likely to kill or maim a pedestrian than a slow-
moving vehicle. A pedestrian has a 3.5 percent chance of death from a car traveling 15
miles per hour, but the likelihood of death increases to over 80 percent when the vehicle
is traveling at three times that speed. [FN54



*Z7 Talen also shows how municipalities have subtly widened streets by expanding
curb radii- a measurement of the edge of a block. [FN55] Where curb radii are as small
as 5 feet (as in Akron, Ohio's 1920 regulations), blocks end at right angles. [EN56] By
contrast, some modern regulations require 30-50 foot radii, which means blocks have
rounded edges. [FN57

Larger curb radii shave space from sidewalks, thus effectively widening streets and
making it harder for pedestrians to cross those streets. [FN58] In addition, large curb
radii enable cars to turn corners without slowing down, [FN59] thus increasing vehicle
speed and thus the danger to pedestrians from speeding cars. [FN60

B. Setbacks

In the early 20th century, setback rules were simple and did little to limit landowner
discretion.[FN61] For example, in 1923 St. Louis had four zones, and in three of them,
the city allowed landowners to cover all of the first story of a lot (although the city did
regulate lot coverage on upper stories).[FN62] So for all practical purposes, St. Louis did
not require buildings to be set back from the street.

But after the 1920s, governments created ever more restrictive setback rules,
pushing buildings farther away from the street and from each other. [FN63] For example,
Gilbert, Arizona requires the intersections of arterial streets to be shielded from public
view by a 250 foot by 50 foot landscape buffer. [FN64] Because parking is not included in
the landscape buffer, [FN65] these figures actually understate the distance between
sidewalks and actual buildings. And even where no intersection is involved, most
commercial and multifamily buildings must be 100 feet from the street. [FN66

Just as wide streets endanger pedestrians by forcing them to spend lots of time
crossing traffic-infested streets, large setbacks inconvenience*8 and endanger
pedestrians by forcing them to spend time crossing through buffers and traffic-infested
parking lots. [FN67] By contrast, where shops and other destinations flank the sidewalk,
pedestrians can reach their destinations quickly and conveniently.[EN68] Thus, the
growth of setback requirements is another example of government's anti-pedestrian
trend.

V. Reforms

Talen posits two alternatives to existing pro-sprawl codes: [FN69] increased flexibility
and increased predictability. After discussing the late 20th-century trend towards making
land use regulation more flexible, she endorses codes that are more predictable and yet
favor more pedestrian-friendly development.

A. The Failure of Flexible Zoning

Talen begins by discussing the fruits of flexibility. Municipalities have made zoning
codes more flexible in a variety of ways. [FN70] For example, Planned Unit Development
(PUD) ordinances allow developers to ignore existing codes, subject to regulations
established for that *9 particular development by the local government. [FN71] But PUD
ordinances do not give developers an absolute right to create more pedestrian-friendly
subdivisions; instead, local government has wide discretion to negotiate the terms of
developments in PUD zones. [FN72] Local governments have often not used this
discretion to promote (or even to allow) more pedestrian-friendly urban
development. [FN73] Instead, PUD development is often quite similar to the development
that existing zoning standards would otherwise mandate, because local governments
have the discretion to refuse to allow anything else.[FN74

Moreover, the wide variety of discretionary rules has made zoning more complex; for
example, New York's 1961 zoning code was more than three times the size of its prior
code. [FN75] The proliferation of rules means that developers must get more variances



from those rules. [EN76] As a result, zoning is burdensome, especially for small-scale
builders without political power. [EN77

Talen writes that one alternative might be to create a zoning code with a few vague
rules (as opposed to a large number of detailed rules combined with lots of exceptions to
those rules). [FN78]For example, a 19th-century German building law stated that in
“deciding what shall be the kind of building allowed, and as to whether factories and
workshops shall be allowed, the existing character of the district ... and its needs must be
taken into account.” [FN79] But as Talen notes, there may not be enough consensus on
appropriate methods of urban development for such a code to be workable.[FN80

B. Predictability

As an alternative to the status quo, Talen seems to support a renewed emphasis on
predictability--but predictability with a different agenda than that of mid-20th century
zoning. While 20th century zoning focused on limiting density and accommodating the
automobile, Talen emphasizes zoning provisions designed to make American streets safe
and comfortable for nondrivers again.

*10 For example, she notes that in the past decade dozens of jurisdictions have
adopted various forms of “form-based codes” [FN81]--codes designed to mandate a
predictably pedestrian-friendly urban form. [FN82] These codes typically require narrower
street widths, shorter curb radii, and a greater diversity of land uses within zones than
does conventional zoning. [FN83] Ideally, form-based codes actually increase
landowners' freedom by giving them automatic permission to build, without having to
fight their way through layers of discretionary review or bargain for political
favors. [FN84]Nevertheless, some architects have criticized form-based codes as too
rigid, and suggest that clear codes might inhibit architectural creativity. [FN85

Another alternative is ad hoc borrowing from code provisions governing various cities'
most pedestrian-friendly zones. Talen supplies humerous examples from existing codes;
her examples impose maximum rather than minimum setbacks (thus allowing
pedestrians to reach buildings more easily), and allow residential as well as commercial

uses. [FN86

C. Hey, Wait A Minute...

From a pro-pedestrian perspective, both types of reform would be an improvement
upon current land use codes. But I wonder whether Talen is overly optimistic about which
reforms are politically feasible.[FN87

She points out that “"61 percent of housing stock is in the form of single-family,
detached dwellings, yet two thirds of housing demand in the coming years, fueled by
milienials and baby boomers, will be in the form of one- or two-person
households.” [EN88] Thus, zoning rules “are going to have to help small units and
compact urbanism thrive.” [FN89

*11 But smaller households do not necessarily mean compact development.
Household sizes have been declining for decades. In 1980, the average household had
2.76 people; in 2008, the average household had 2.57 people. [FN90] The number of
single-person households has nearly doubled (from about 18.3 million to about 31.4
million), while the number of families with children has increased by only about 15%
(from 31 million to just over 35 million). [FN91

But this trend has not always led to more compact development. A small household
need not live in a small apartment; where land costs are relatively low, a one- or two-
person household can choose to buy a house (or at least a larger apartment). And that is
exactly what has occurred in recent decades. Residences built in the 2000s were actually
more likely to be single-family homes than in the 1980s; in the 1980s, about 60 percent
of new construction consisted of single-family homes, a proportion that increased to 75
percent in the 2000s. [FN92



Furthermore, those homes are larger than in the past: the median single-family
house size grew from 1500 square feet in the 1960s to 2200 square feet in the late
2000s. [EN93] Similarly, multifamily units grew over time as well. In 1980, 10 percent of
new multifamily housing units used under 600 square feet of land, while only 1 percent
were that small in 2007. [FN94] At the other end of the spectrum, the percentage of
multifamily units consuming over 1200 square feet of land grew from 19 percent in 1980
to 50 percent in 2007. [FN95

And because most American households own cars, [FN96] new housing (whether
single-family or multi-family) need not be in a pedestrian- or transit-friendly area. In
fact, only 32.5 percent of all homes built in the late 2000s were near public
transportation, as opposed to 50.2 percent of all homes built in the 1980s. [FN97] Thus,
there is no reason to believe that smaller households will necessarily live in pedestrian-
or transit-friendly neighborhoods. [FN98] To put the reality another way: even
if ¥*12smaller households make smaller houses and apartments a little more desirable,
their existence is not a sufficient condition for less sprawling development.

Talen also suggests that single-use zoning is out of sync with public sentiment,
because “[s]mall retailers that fulfill daily needs are much more likely now to be
perceived as an amenity than as a disamenity.” [FN99] Indeed, one recent opinion poll
commissioner by the National Association of Realtors shows that about 60 percent of
Americans would like to have shops within walking distance of their residence. [FN100

But this statistic does not mean that mixed use is likely to win out in local zoning
disputes, because even if the majority of voters favor mixed use in principle, a vocal
minority of "Not In My Back Yard” (NIMBY) activists may be the only people whose voices
are heard by municipal government.

This scenario is likely because it is rational both for neighborhood residents to oppose
rezonings and for municipal politicians to heed their voice. Most people like their current
neighborhoods. [FN101] And if they find the status quo desirable, it would be rational for
them to oppose any change in the status quo. Even a change that may seem desirable in
the abstract, such as a new store nearby, creates some risk of unintended consequences-
so it is only natural for someone (especially*13 a homeowner who has invested
thousands of dollars in a house in the neighborhood) to oppose any change. [FN102

Even if the majority of neighborhood residents support zoning reform, the anti-reform
minority may have more political power if they are more vocal. For example, suppose
that a municipality proposes to rezone a neighborhood to allow more mixed-use
development in neighborhood X, and that 1 percent of the neighborhood comes to a city
council meeting to oppose the rezoning. A mayor or city councillor could rationally believe
that if he supports the project, the anti-rezoning 1 percent will vote against her, and
possibly even give money and/or volunteer to assist her opponent in the next election,
while the supporters of the project (including (a) neighborhood residents who don't come
to the meeting, (b) potential future residents who might find the neighborhood more
desirable if the rezoning is enacted, and (c) voters who believe the rezoning is good for
the city as a whole because it would decrease driving and thus pollution) are either
unaware of the rezoning proposal, or do not care enough about the issue to make voting
decisions based on the rezoning. In that situation, it is highly rational for the city
councilor to oppose the rezoning, since by doing so she might gain the votes of the 1
percent passionately opposed to the rezoning, without losing votes among the apathetic
pro-rezoning majority.

This scenario is quite common. [FN103] For example, even in New York City, the
most transit-oriented city in the United States, the city has responded to NIMBY pressure
by rezoning thousands of blocks to reduce density. [FN104] This does not mean that
zoning reform will never occur: Talen cites numerous examples of anti-sprawl provisions
in current zoning codes. [FN105] But it does mean that zoning reform may be politically
difficult, and supporters of compact development will lose as many battles as they win.

*14 \/. Conclusion



Some discussion of American sprawl is based on a simple narrative: the market has
created sprawl, and anti-sprawl planners seek to subvert the will of the market. Talen
turns this narrative on its head, using example after example to show how municipal
codes may actually become more pro-sprawl over time. These regulations guided the
market towards sprawl, accommodating automobiles and ignoring the pedestrian.
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www.hks.harvard.edu/rappaport/downloads/policybriefs/greencities_final.pdf (critiquing
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FN73]. See id. at 282.
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FN76]. Id. at 180.
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zoning; the closest she comes to doing so is pointing out that Houston, which has no
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at 270-289 (pointing out that Houston has a wide variety of pro-sprawl land use
regulations, including regulations limiting density and requiring wide streets). But this
omission is understandable given the purpose of her book. It seems to me that her book
is not about how to balance her preferred development patterns against other values
such as expanding property rights; rather, her book is more narrowly focused on how
regulations might be reformed to promote those development patterns.
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(U.S. Census Bureau Working Paper No. 2011-18, June 2011), http://
www.census.gov/hhes/www/housing/housing_patterns/pdf/Housing%20by%C20Year%
20Built.pdf.

FN93]. Id.
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neighborhoods from being met. Cf. Jonathan Levine, Zoned Out: Regulation, Markets,
and Choices in Transportation and Metropolitan Land Use 131, 153-61 (2006)
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FN99]. Talen, supra note 4, at 204.
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mostly rated their neighborhoods as above a 7 on a 1-10 scale. Id. (indicating that out of



15.7 million below-poverty householders surveyed, over 11.1 million rated their
neighborhoods as above a 7).

FN102]. See Jonathan H. Adler, Jurisdictional Mismatch In Environmental Federalism, 14
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FN103]. See Greg Greenway, Getting the Green Light for Senate Bill 375: Public
Engagement for Climate-Friendly Land Use in California, 10 Pepp. Disp. Resol. L.J. 433,
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FN104]. See Roderick M. Hills, Jr. & David N. Schleicher, Balancing the “Zoning Budget”,
62 Case W. Res. L. Rev. 81, 84-85 (2012).

FN105]. See Talen, supra note 4, at 187-89.
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