Touro College Jacob D. Fuchsberg Law Center

From the SelectedWorks of Michael E Lewyn

2020

The Law of The Eruv

Michael Lewyn

Available at: https://works.bepress.com/lewyn/199/

B bepress®


http://www.tourolaw.edu/
https://works.bepress.com/lewyn/
https://works.bepress.com/lewyn/199/

ReaL Estare Law JournaL [VoL. 48:4 2020]

A quiet office would be the best place to discern and discuss
the likely risks. Then suggest that the client landowner take
some basic precautions. Insist that the pipeline owner pay
for signage and post to indicate subsurface risk areas. If the
pipeline’s safety shutoff is miles away from. your site, meet
with the local fire chief and have a standard operating proce-
dure with the gas pipeline control center. Post a placard in
your:building’s thaintenance shop-to warn workers (perhaps
bilingually) that no digging is permitted near the area which
you describe as pipeline risk zones. Tell local business as-
sociation meetings of the need for awarveness of the risks
“underfoot.” And urge your: state chambers of commerce to
host. discussions: about pipeline safety measures, to get the
word out widely, so that state. gas regulators pay more atten—
tion to safe practices., . . . . -

... Put. this-on your. 11st for, th1s year, a: thoughtful dlalogue
w1th_out the 'sirens and “whooshing” sound of methane gas
rushing out of the site:where the backhoe met the pipeline.
If you’ re isurpmsed and your chent’fs gite is “toast " it’s toa
late. i GaR avitela _ ;

Zoning and Land Use Planning

Michael Lewyn'
The Laiy of the Eruv

Under traditional Jewish law, Jews may not carry outside
during the Jewish Sabbath' (whwh runs from sundown

- Friday to nightfall on Saturday).” An exception to this rule

exists where Jews have created an artificial boundary known
as an eruv.’ The construction of an eruy often. requires a
Jewish community o place wires on utility poles to demar-
cate the eruv’s boundaries.* To build such an. eruv, a Jemsh
community must usually have municipal permission.’ Oc-
casionally, municipalities have refused. to grant permission
for the steps réquired for an eruv. The purpose of this Article
is to discuss eruv-related case law, focusing on whether (1)
the First Amendment requires municipalities to grant such

*Associate Professor, Touro Law Center. B.A., Wesleyan: University;
J4.D., University of Pennsylvania; L.LL.M., University of Toronto,

I would like to thank Rabbi Jason Herman of Hudson Yards Syna-
gogue in New York, NY for his helpful comments.

- !See Bikur Cholim, Inc. v, Village of Suffeln 664 I Supp 2d 267,
280(S.D. N.Y. 2009) (Jewmh law typically pmhﬁntq carrymg ob;u:ta in
publu, areas”).

" 8ee Zacharowicz v. Nassau Health Care Corp., 2005 WL 1530263,
*2 (BE.D. N.Y.' 2005), decision affd, 177 Fed. Appx. 152 (2d Cir. 2006)

*See Blackhawkv. Pennsylvania, 381 F.3d 202, 209, 34 Envtl. LI
Rep. 20079 {B_d Cir, 2004) (eruv “a ceremonial dvmarcauon of an area
within which . . . Jews may push or carry objects on the Sabbath.”)..

See Amﬁncan Civil Liberties Union of New Jersey v. City ‘of" Long
Branch, 670 F. Supp. 1293, 1294 (D.N.J. 1987), An eruv may 'algd be cre-
ated from natural barriers. See Smith v. Community Bd, No. 14, 128 Misc.
2d 944, 945, 491 N.Y.S.2d 584, 585 (Sup 1980) (eruv “created from natural

barriers or.from wires strung across poles”). .

*See Lorin Geitner, Eruv and Estabf'whmeni 52 Orange County
Lawyer 26, 27 (2010} (f‘m eruv to be effective “local government muist of-
ficially recognize this iarea as an eruv, and, in return for.valuable
consideration, lease it to the local Jewish community”).
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permission; (2) the Religious Land Use and Institutionalized
Persons Act (RLUIPA) requires such permission; and (3)
whether the Establishment Clause of the First Amendment
limits such permission.

I. Introduction to the Eruv

The Bible states: “On six days work may be done, but on
the seventh day you shall have a Sabbath of complete rest.”
The Mishnah, a 2°%-century code of Jewish law,’ interprets
this rule to mean that 39 types of labor are prohibited on the
Sabbath day; one of these labors is carrying from one domain
to another® for example, from a private domain (such as a
house or apartment) to a public street and vice versa.’

The Mishnah also refers to an artificial private domain
known as a eruv.' The Hebrew word “eruv” means “to mix or
join together” and the eruv combines multiple private

; _G'Ifhe_ Bible, Exodus 35:2, at https/www.sefaria,org/Fxodus.35.2?lan
g=bi&ﬂ igut:(} ? rpras ¥ O [y Y

{ ?S,ee J. David Jacobs, Privileges for the Use of Deadly Force Against
a Residence-Intruder: A Comparison of Jewish Law and the United States
Common Law, 63 Temp. L. Rev, 31, 84 n. 26 (1990) (describing Mishnah in
more detail). i : T ey :

®See Mighnih Shabbat 7:2 (listing “carrying from one domain to an-
other” as one of primary labors forbidden on Sabbath), at https:/www.sefa
ria.org/Mishnah Shabbat.7?lang=bi. See also OU Staff, The 39 Categories
of Sabbath Work Prohibited by Law, at https://www.ou.org/halidays/shabba
t/the thirty nine categories of sabbath' work prohibited by law/
(explaining in detail why carrying forbidden); Adam Mintz, Balakhah in
America: The History of City Iiruvin, 1894-1962, at 21-22, 25, 31 at http:/
www.rabbimintz.com/wp-content/uploads/Mintz-Dissertation-Final .pdf
(noting that rule also supported by other scriptural references, including
the statement of Exodus 16:29 that “let no man leave his place on the
seventh day,” prophet Jeremiah’s condemnation of “carrying burdens when
you enter the gates of Jerusalem on the Sabbath Day" and Nehemiah’s
condemnation of “bringing heaps of grain [and other goods] . , . into Jeru-
salem on the Sabbath”; adding that Dead Sea Scrolls contain similar
prohibition). ) -

°Qoe Shira J. Sehlaff, Using an Eruv to Untangle the Boundaries of
the Supreme Court’s Religion-Clause Jurisprudence, 5 U. Pa. J. Const. L.
831, 831-32 (2003) T, : ’ :

'%See Mishnah Eruvin 5:6. Cf. Mintz, supra note 8, at 32, citing
Babylonian Talmud, Eruvin 21b (hereinafter “Talmud”) (Talmudic legend

‘permitted.”) (emphasis in original).
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domains into one, thus allowing carrying in those domains."
The Talmud, a seventh-century commentary on the Mish-
nah,"? makes it clear that even on the Sabbath, Jews may
carry within the eruv.’® In the days of the Mishnah and
Talmud, eruvin were created around courtyards." Jewish
law allowed households living in the same courtyard to cre-
ate an eruv, turning the courtyard into a private domain
analogous to a house." The Talmud also allowed the creation
of an eruv around a city,'® and by the Middle Ages urban
eruvs were common.'” The first American eruv was proposed

states that King Solomon legislated this idea). Cf. infra note 12 (describ-
ing Talmud).

"conversation with Rabbi Jason Herman (Nov. 11, 2019); Zachary
Heiden, Fences and Neighbors, 17 Law & Literature 225, 231 (2006) (“The
Hebrew word eruv means ‘to mix or join together, and an eruv serves to
integrate areas, such as the home and the synagogue, where carrying is

1,aSee David Flatto, The King and I: The Separation of Powers in
Early Hebraic Political Theory, 20 Yale J.L. & Human. 61, 67 (2008)
(Talmud “redacted in the sixth and seventh centuries ... . presents a run-
ning commentary on the Mishnah” and addresses a variety of other is-
sues); Mintz, supra note 8, at 82 (Talmud eventually became “authorita-
tivé code of the Jewish people”). S SN Sa: MO

‘ 3See Talmud, Shabbat 6a (“if they placed an eiruv . . . they are all
permitted to carry objects [on Sabbath]”) at hitps:/fwww.sefaria.org/Shabh
at.6a?lang=en, Cf. Mintz, supra note 8, at 35-41 (explaining technical
details of Talmudic rules). ‘

"See Zachary Paul Levine, It’s A Thin Line: The Eruv and Jewish
Community in New York and Beyond 3, 6 in It's A Thin Line: Bruv from
Talmudic to Modern Culture (Adam Mintz ed., 2014) (earliest eruv “was a
means for enclosing the shared courtyards between two or three houses”).

See Schlaff, supra note 9, at 832; Levine, supra note 14, at 6.(In Ro-
man Palestine, houses usually “built around courtyards that functioned as
shared public spaces for activities such as eating, working ‘and sleeping”
and eruv allowed Jews to carry articles between houses). g

- 1%See Mintz, supra note 8, at 40 (citation omitted), 75 (describing
Talmud-era examples); The Mishnah mentions the concept of an eruv
around a city, but is ambiguous as to how frequently such an eruv is
permitted. Id. at 71-72, - 1 >

774, at 118 (in mediéval Spain, “eruvin were built in all the major
cities”).
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in St. Louis in the 1890s."” But until the 1960s, the only
American eruvin were in St. Louis and Manhattan.” Today,
there are hundreds of eruvs in the United States,?® including
80 in the New York City metropolitan area alone.*
Because a home has walls and ‘a doorway, an eruv must
also have boundaries analogous to doorways.” The ideal eruv
would be bounded by solid walls,® and bodies of water,
railroad ‘tracks ‘or freeways 'may ‘also create an eruv
boundary.*® Where this is not possible, the area within the
eruv must be artificially enclosed.”® Observant Jews may cre-
ate such boundaries with wires such as overhead cable lines
and poles, typically: belonging to utility companies.?® Under
Jewish 1aw, the cable lines must pass over the top of the

180ce Samuel Arheaman, ]Whv Amm ica’s Religious Jews May Not Be
Able to Move Back Downtown, Citylab, August 8, 2012, at htipsy/www.city
lab.com/equ 1;xf2012£08!whv americas-religious-jews-may-not-he-able-mov
e-back-downtown/2870/ It is not clear when this eruv was actually builf.
See Yosef Gavriel ‘Bechihofer; The Contemporary Eruv: 31 (3d ed. 2013) (St.
Louis'erdv 1ot 'built); Mintz, 'supra note 8, at' 176 (St. Louis eruv “first
documented eruv ln Nor‘th ‘America”) (emphams in original).

i See Levme supm note 14 at 33 (“UnLll the late 1960s, there were
only three eruvin in North America: St. Louis, Toronto and Manhattan®);
Mmtz supra note 8, at 229 (New York eruv estahhshed in 1905).

MSee Eruv.org, Eruv Directory,, at http: W, eruv.org/ernv-directory/
(11st1ng 223 aruys).

!1See Levine, supra note 14 at 34.

#See Heiden, supra note 11, at 232 (to rabbis who developed relevant
Jewish law, “essential defining feature ofia home is that it has walls S B
a home made up withiwalls also must have a door”).

%3See Rabbi Herschal Schachter] Erivin: The Streets, The Strings And
The Shabbat 47,47 in:\It’s A Thin Line: Eruv from Talmudic to Modern
Culture (Adam Mintz ed.; 2014) (“In’ its ideal form, the borders of the
eruvs would ‘be solid walls”); Levine, supra note 14, at 15 (in European
walled cities, walls were! the eruv).

#See Heiden, supra note 11, at 232 (wires may be used “where creek
beds or freeway sound walls-do not already establish a:usable boundary”);
Levine, supra note 14;:at 20-21,:30-31 (railroad tracks and seawalls have
been boundaries for New York Clty eruvin). But c¢f. Bechhofer, supra note
18, at 87-92 (natural walls not always, valid boundaries).

See Schls aff, supra note 9 at 832,

*See Bechhofer, supra note 18, at 67; Levine, supra note 14, at 34
(eruvin “usually made out of string or wire attached to utility poles”).

ZoNING AND LAND Ust PLanning

poles.” Frequently, Jews achieve this goal by attaching rods
or strips known as lechis to the utility poles,?® These pieces
are practically inyisible except to observant Jews who are
looking closely for them, because they look almost identical
to utility wires,?® Eve1y week, Jews must check the eruv’s
boundaries to make sure that it is intact for the Sabbath-
that is, that the eruv’s - wires and 1ech1s have not been
broken. a0 ' »

The eruv must be at least 40 inches high, rooﬂess and
continuous.” In addition, courtyard residents may not create
an eruv without requesting permission from non-Jewish
residents and depositing a symbolic amount of food in a Jew-

ish resident’s house.*® A secular official with jurisdiction over

the eruv must issue a ceremonial proclamation leasing the
eruy territory to the Jewish community, thus converting that
land into a private.domain for purposes of Jewish law.*
Thus, government effectlvely has veto power over the'cre-
ation of an:eruyv. = G
Accordmg to Jewish lavv the prolubltmn against carrying
includes pushing obJects so in the absence of .an eruv, one
generally may not push a baby carriage ‘or wheelchair
outside on 'the Sabbath.* It follows that without an eruv,
mothers of younger children and the wheelchair-bound are

See Bechhofer, supra note 18, at G8.
#See Alexandra Lang Susman, Strings Aitached: An Analysis of; the

'Eruv under the Religion Clauses of the First Amendment and the, Religious
Land Use and Institutionalized Persons Act, 9 U, Md. L.J. Race Relig.

Gender & Class 93, 94-95 (2009) (lechis often black rubber strips); Bech-
hofer, supre note 18 at 70 (lechi may be a barrel, but a “routine approach
..« [is to bolt] ‘plank, a rod, or tubing, to utility poles’ ” as lechi).

29Tenaﬂy‘Eruv Ass'n, Inc. v. Borough of Tenafly, 309 F.3d 144,152 (3d
Cir. 2002)

*See Susman, supra note 28, at 99.

M1d. at 94,

%Gee Schlaff, supra note 9, at 832; Mintz, supra note 8, at 51,
Bgee Busman, supra note 28, at 95,
¥See Schlaff, supra note 9, al 832,
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virtually trapped in their homes.* As a result, an eruv is a
significant amenity for an observant Jewish community.*

The small number of eruv-related cases guggests that most
cities with an eruv have allowed them without any
controversy. However, a few communities have been excep-
tions to this general rule. Opposition to the eruv is sometimes
based on an abstract concern about accommodating religion,
and sometimes based on a desire to exclude Orthodox Jews
(the primary beneficiaries of an eruv).”

. ®Cf. Tenafly Eruy Ass'n, Inc. v, Borough of Tenafly, 309 F.3d 144, 152
(3d Cir, 2002) (without an eruv, observant Jews “who have small children
or are disabled typically cannot attend synagogue on the Sabbath”),

%See Correspondent, Jews Unite Behind Orthodox to Support Area’s
1st ‘Eruv, The Jewish'News of Northern California, June 23, 2000, at
https:/fwww.jweekly.com/2000/06/23/jews-unite-behind-orthodos-to-suppor
t-area-g-lst-eruv/ (“Orthodox presence involved in the high-tech world
.. . that won't live here [Palo Alto, California] due to the lack of an
eruv”). Most eruv-related commentary refers to the needs of Orthodox
Jews. See, e.g., Heiden, supra note 11, at 232. (referring to eruv as “associ-
ated with Orthodox Jewish practice.”) But in fact, Conservative Jews also
take adyantage of eruvin, See Congregation Beth Shalom, Enlarging the
Jewborhood: The Richmond Eruv, at htipsy/www.bethsholomsf.org/chs-ble
glenlarging-the-jewberhood-the-richmond-eruv (post on Conservative con-
gregation’s web page endorsing extension of eruv to cover congregation);
Alan Jay Gerber, Jewish Unity and the Eruv, Jewish Press, Nov. 5, 2014,
at https://www.jewishpress.com/indepth/opinions/iewish-unity-and-the-eru
v/2014/11/05/ (stating that “Conservative Judaism in fact mandates an
eruv for all its adherents” and citing treatise by Conservative rabbi)
(emphasis in original). By' contrast, Reform Jews generally do not. See
Charlotte Flisheva Fonrobert, Installations of Jewish Law in Public Urban
Space: An American Eruv’ Controversy, 90 Chi-Kent L. Rev. 63, 73 (2015)
(Reform rabbis have rejected eruv as “legal fiction”).

YSee Susman, supra note 28, at 101-02 (describing opposition); 109
(claiming that eruv violates Establishment Clause). Cf. Sylvia Barack
Fishman, Sociological Contexis and Complications of Eruv Construction in
American Jewish Communities 121, 123-25, in It’s A Thin Line: Eruv
from Talmudic to Modern Culture (Adam Mintz ed., 2014) (secular voters
sometimes desire to exclude Orthodox Jews because Orthodox Jews send
children to religious schools and thus are less likely to support high prop-
erty taxes for public schools; also, secular Jews fear being condemned by
Orthodox Jews for failure to observe traditional Jewish laws).
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II. The Eruv and Free Exercise

The First Amendment provides that government may not
restrict the free exercise of religion.”® The most extensive
case involving the Free Exercise Clause is the 2002 case of
Tenafly Eruv Association v. Borough of Tenafly (Tenafly).”
The Tenafly litigation began when two observant Jews met
with a town’s mayor to discuss the creation of an eruv.’ The
mayor agreed to bring the matter to the attention of the city
council.*’ The council did not vote on the issue, so the eruv’s
supporters obtained a proclamation from a county
executive.” After this proclamation, the plaintiffs completed
the eruv by affixing lechis to the utility poles of the local -
telephone company, with the assistance of the local cable
television {ranchise.” Shortly thereafter, the town council
learned that there was an ordinance prohibiting placing
signs or other matter upon utility poles, and voted to force
the cable company to remove the lechis from the utility
poles.* In response, the plaintiffs filed suit, alleging that the
council’s decision violated the Firat Amendment.*® The
district court refused to grant plaintiffs’ motion for a prelim-
inary injunction, holding that the plaintiffs were not reason-
ably likely to succeed.*® The Third Circuit reversed, uphold-

%1.8. Const. Amend. I,

39Tenaﬂy Eruv Ass’n, Inc. v. Borough of Tenafly, 309 F.3d 144 (3d Cir.
2002). ; ' L

Yld. at 152.

1a.

®rd, at 153,

14, at 153.

Y1d. at 154. ’ A

*7d. The plaintiffs also alleged a violation of the Fair Housing Act.
Id. at 156. The Fair Housing Act allows relief when a municipality makes
housing unavailable. See 42 U.8.C.A.§ 3604(a) (it is a violation of Act to
“make unavailable or deny” housing). The district court rejected this claim
because the eruv is not housing. See Tenafly Eruv Ass'n, Ine. v. Borough of
Tenafly, 309 F.3d 144, 156 (3d Cir. 2002) (citation omitted). The plaintiffs
did not raise this claim on appeal. Because the district court’s view seems
obviously correct to me, and because no other case has addressed the is-
sue, I have not addressed the Fair Housing Act in this article.

®1d. at 155.
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ing the plaintiffs’ claim based. on the Free Exercise Clause of
the First Amendment.”

The court began by noting that if'“a law is ‘neutral’ and
‘oenerally applicable,” and burdens religious conduct only
incidentally, the Free Exercise Clause offers no pretectmn
On the other hand, if a law is not neutral (that is, if it
discriminates agamst religiously motivated conduct) then

“strict scrutmy” apphee—whmh means that the law violates
the Free Exercise Clause “unless it is narrowly tailored to
advance, a compellmg gevernmental interest.”

In Tenafly, the law at issue was the ordinance providing
that no person shall place any sign or advertisement, or
other matter upon any pole . . in any public street or pub-
lic place™" without municipal authorlzatlon The court noted
{hat the ordinance, on its face, was ‘neutral.® The court ac-
cordingly reasoned that if the city had enforced the ordinance
umf‘ormly, the plamtlﬁ'e F]I‘Bt Amendmeni. claim would have
failed.*

However, the G m fac1|: did not enforce its no-sign
ordinance uniform V.. Instead, the. city, had “tacitly or
expreesly granted exemptloqe from the ordinance’s unyield-
mg language. for various eecular and rehgwue

YThe plaintiﬁ'e also raised a cleim under the Freedom of Speeeh
clause of the First Amendment, See U.S. Const. Amend. I (allowing “no
law . . . abridging the freedom of speech”). The court rejected this claim
because the eruv was not sufficiently expressive to constitute speech. See
Tenafly Eruv Ass'n, Inc, v. Borough of Tenafly, 309 F.3d 144, 158-65 (3d
Cir. 2002). No other case has addressed a free speech claim re[ated to an
eruv, and the court’s analysis seems sufficiently persuasive to not be worth
further discussion.

®Id. at 165, citing Employment Div., Dept. of Human Resources of
Oregon v. Smith, 494 U.S, 872, 879, 110 S. Ct. 1595, 108 L. Ed, 2d 876, 52
Fair Empl. Prac. Cas. (BNA) 855, 53 Empl. Prac. Dec. (CCH) P 39826,
Unempl. Ins. Rep. (CCH) P 21933 (1990) uvertumed due to leglelatwe ac-
tion, 42 U.S. C A. § 2000bb (Nov 186, 1993) j

i :ﬂ[d

ota T (:1tlng Church o the Lukumi Babalu Aye, Inc v. City of Hlaleah
508 U‘S 520 532, 113 8..Ct. 2217, 124 L. Ed 2d 472 (1993), -

Id at 151 (c1tat10n omltted)
Id. at 167. _
*md. s .
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purposes.” The city had allowed “house numbers and lost
animal signs . . . holiday displays, church directional signs,
and orange r:bbons”55 on its utility poles. Moreover, many of
these signs were even more obvious to onlookers than the
lechis required for an eruv,®

The court went on to digcuss the city’s justifications for its
discriminatory conduct. The city argued that they could rea-
sonably discriminate against lechis because they were
designed to be permanent; the court rejected this argument
because the city allowed house numbers to be nailed to util-
ity poles, and those numbers were also permanent,” The city
also argued that other cases involving discriminatory
conduct were distinguishable because the plaintiffs sought to
place lechis on publxc property, and thus sought a benefit
from government.*® The court rejected this argument becauee
the nondiscrimination principle of prior cases applies not
only when a city prohibits religious conduct, “but also when
government denies religious adherents access to pubhcly
avallable meney or property.”® The city further claimed that
strict 'serutiny should not apply because the denial of the
eruv did not substantially burden plamt:f'fe % The court
rejected this argument because the “substantial burden”
concept did not apply where, as in Tenafly, government
discriminated against religious conduct.®

Because the city’s application of its ordinance singled out

1.
L.

%Id. (“even observant Jews are often unable to distinguish them
[lechis] from ordinary utility poles.”). i

57
Id.
58 :

Id. at 169-70.

®Id. at 169 (citations omitted).
"°1d at 170.

1. The city also made the similar argument that the eruv was
optmnal for Jews. Id. at 171. Cf. Levine, supra note 14, at 30-31 (some
Orthodox rabbis have opposed eruv as unnecessary lemenc_y, both on
technical grounds and bhecause Jews used to carrying inside eruv might
come to carry on the Sabbath in places outside an eruv). The court found
that this assertion, even if true, was irrelevant, because the Free Exercise
clause is not limited to compulsory religious practices. See Tenafly, 309
F.3d at 171.
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religious conduct for diseriminatory treatment, the court
held that strict serutiny was required which meant, as noted
above, that the city’s decision was invalid unless it was nar-
rowly tailored to a compelling interest. The city argued that
under strict scrutiny, its interest in rejecting the eruv was
compelling, because, inter alia,”” the eruv is permanent, and
the city had a “compelling interest in preventing permanent
fixtures on its utility poles.” The court rejected this argu-
ment because for many years, the city had allowed its
residents to nail equally permanent house numbers to utility
poles.® So even if the city’s interest was compelling, its
discriminatory treatment of the eruv was not narrowly
tailored to promote that interest. The court accordingly held
that the plaintiffs had shown a reasonable probability that
the plaintiffs would prevail on their Free Exercise claim, and
granted a preliminary injunction.®® The parties then settled
the lawsuit by allowing the construction of the eruv.”

' By contrast, the case of East End Eruv Association v. Vil-
lage of Westhampton Beach® (East End) rejected a Free
Exercise claim. In that case, the plaintiffs sought to build an
eruy through three separate municipalities (Southampton,
Quogue and Westhampton Beach).®® The plaintiffs’ first step
was to enter into an agreements with a telephone company®

_ “The city also, claimed that compliance with the Establishment
Clauge of the First Amendment constituted a compelling state interest
that justified its decision. Id. at 173-74. The court’s discussion of this is-
sue will be addressed infra. in my discussion of Establishment Clause is-
sues related to eruvin.

®1d. at 172.
Y.
51d. at 178-79.

%See Deena Yellin, Eruv lawsuit in Tenafly provides a cautionary
tale, northjersey.com, July 30, 2017, at https:/www.northjersey.com/story/
news/2017/07/30/tenaflys-eruv-lawsuit-provides-canlionary-tale/
507868001/. ‘

“Fast End Exjuv Association, Inc. v. Village of Westhampton Beach,
828 F. Supp. 2d 526 (E.D. N.Y. 2011).

1d. at 529-30; Fonrobert, supra h_ote 33, at 68-69 (describing
plantiffs and licensing scheme). . ,

%East End Eruv Asgsociation, Inc. v. Villag‘e of Westhampton' Beach,
828 F. Supp. 2d 526, 531 (E:D.:N.Y. 2011) (describing agreement with

ZonING AND Land USE PLanning

and an electric power company’ to attach lehis to the
utility’s poles. The town gattorney of Southampton contacted
the telephone company, informing it that the lechis consti-
tuted a sign within the meaning of a local ordinance prohibit-
ing signs on telephone and utility poles.”! Similarly, Wes-
thampton Beach and Quogue officials informed the utilities
that the eruv could not be installed without municipal
permission.” After these threats, the two utilities refused to
allow the installation of lechis.™ ) ; :

~ The plaintiffs then filed suit, requesting a preliminary
injunction.” The court rejected the plaintiffs’ First Amend-
ment claim, holding, inter alia,”® that the plaintiffs had not
shown a likelihood of success on the merits of the ‘¢laim.”
The court cited Tenafly to support the proposition that
neutral policies are generally valid,” and found that
Southampton’s anti-sign policy was neutral.” In particular,
the court noted that there was no evidence that Southampton

Verizon); Tenafly Eruv Ass’n, Inc. v. Borough 'of Tenafly, 309 F.3d" 144;'153
(3d Cir. 2002) (describing Verizon as “local telephone company”).~ - /-

"East End Eruv Association, Inc. v. Village of Westhampton Beach)
828 F. Supp. 2d 526, 531-32 (E.D. N.Y. 2011) (describing agreements with
LIPA); PSEG Long Island LLC v. Town of North Hempstead, 158 F. Supp.
3d 149, 152 (E.D. N.Y. 2016) (LIPA, also known as Long Islafyd Lighting
Company, provides electric power).

"East End Eruv Association, Inc. v. Village of Westhampton Beach,
828 F. Supp. 2d 526, 532, 534 (E.D. N.Y. 2011) (describing ordinance),
(describing correspondence). ‘

"™1d. at 535 (village board of Westhampton Beach informed Verizon
official that it “understands Verizon’s position to be that it will not execute
the proposed [eruv] agreement . . . unless and until the Village approves”;
Quogue mayor informed utilities of “the need for village approval for the
attachment”). However, neither Westhampton nor Quogue Beach took
other official action in opposition to the eruv. Id. at 535-36. ;

© 14 at 531,
"1d. at 536.

- ™The court algo held that the action was not ripe for judicial review
because the plaintiffs had not asked the city for a decision. Id. at 537-38.

"Id. at538. . s
Id. at 539, citing Tenafly Eruv Ass’n, Inc. v. Borough of Tenaﬂy,: 309
F.3d 144, 165 (3d Cir. 2002).

"Rast End Eruv Association, Inc. v. Village of Westhampton Beach,
828 F. Supp. 2d 526, 53940 (E.D. N.Y. 2011).
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“tacitly or expressly allowed exceptions, whether for religious
or secular purposes”® to its sign ordinance. Although the
plaintiffs had found six signs on Southampton’s utility poles,
the court found that this fact did not show selective enforce-
ment, because most of the signs were removed quickly.®*® The
only signs that were not removed were placed at heights
where they could not be removed by the city without special
equipment.’ Because there was no evidence of selective
enforcement, the court held that Tenafly was ‘distinguishable
and that. plamtlffs Free Exercise claim was likely to fail.®
The court also dismissed the claims against Westhampton
Beach and Quogue without prejudice, because those cla_ums
were intertwined with the claims against Southampton.*
However, an eruv was ultimately built, after a state court
decided that. Southampton’s; sign ordmance as wmtten d1d
not, prohibit the lechi.” .

:Read together, Tenafly. and East End stand for the followp
ing proposition: where a city rejects an eruv based on a sign
ordinance that is consistently enforced, it does not violate
the First"Amendment but where the city allows some people
but not others to place signs on utility poles, it must allow
the eruv.

‘7"Id at 540.
. (noting that “in only two of the six locations did signs remain for
any appreciable length of time”).

. ."zd._
Id at 541,

¥gee Stewart Ain, An Eruv Will Come to Southampton New York
Jewish Week, Sept. 10, 2015, at https:/jewishweek.timesofisrael.com/an-e
mg-wﬂl-come-to-souhhamgtonf (city settled after unfavorable decision by
state trial .court; Westhampton also settled litigation by allowing eruv);
Matt AV, Chaban, Hamptons Town Nears a Deal on.a Jewish Ritual
Boundary, New York Times, May 29, 2016, at hitps:/www.nytimes.com/
20 15;’0ﬁfa(anregmnfhamntons town-nears-a-deal-on- a-yemsh nl.ual-bound
arv.htil (Quogue later settled on similar terms) ; {
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III. The Eruv and RLUIPA

RLUIPA provides, in relevant part, that government may not
meose or Huplement a land use regulation in a manner that
imposes' a substantial burden on the 1ellg10u3 exercise of a
~person .. . [unless the regulation} (A) is in furtherance of a
. compelling govemmental interest; and (B) is the least restric-
tive means of furthering that compelling governmental
interest.” The law defines a “land use regulation” is a law
that limits “use or development of land . . . if the claimant
has an ownershlp, leasehold, easement, smwtude or other
property interest in the regulated land or an contract or option
‘to acquire such an interest.”

The East End court held that RLUIPA was ingpplicable to
the eruy, because the plaintiffs had no property interest in
the utxhty poles at issue.®” Although the plaintiffs had a
license from the utilities to affix their signs to the poles, this
license was not an interest hecause the utilities did not own
the land the poles were on; 1mtead the utilities themselvea
merely had a license to er et,t poles.” -

%49 U.S.C.A. § 2000cc(a)(1).
BG42 U.S.C.A. § 2000cc-5(5).

*Fast End Eruv Association, Inc. v. Village of Westhampton Beach,
828 F Supp. 2d 526, 540-41 (E.D. N.Y. 2011). ‘

%14, at 541 (citation omitted). Sussman argues that RLUTPA i i8 ‘rele-

vant because an eruv involves use of land, and “requires the use of public
property and a government proclamation.” Sussman,tsupra note 28, at

128, But as the East End court pointed out, even issues related to the use
of public land are not covered by RLUIPA if the plaintiffs had no interest

‘m the land at issue. See supra notes 86-87 and accompanying text,
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IV. The Establishment Clause and the
Exruv ;

The First Amendment also prohibits any law “respecting
any establishment of religion.”® Several cases have upheld
pro-eruv municipal policies, and not one has held that an
eruv violated the Establishment Clause. The first case to ad-
dress whether an eruv violates the Establishment Clause
was the 1985 case of Smith v. Community Board No. 14.” In
Smith, a resident of the Belle Harbor neighborhood in
Queens® sued a pro-eruv group and an agency of New York
City in a New York state court,” asserting that the eruv
violated the Establishment Clause. The court applied the
Supreme Court case of Lermon v. Kurtzman,” which “estab-
lished three guiding principles to determine whether partic-
ular governmental action violates the establishment clause:
whether the conduct has a secular purpose even if that secu-
lar purpose is not primary, whether its principal effect either
advances or inhibits religion, and whether there is excessive
governmental entanglement with religion.”*

As to the first Lemon prong, the court held that the eruv
had a secular purpose because the pro-eruv group improved
* fences along a neighborhood beach in order to facilitate eruv

*#U.S. Const. Amend. L. >

“Smith v. Community Bd. No. 14, 128 Misc. 2d 944, 491 N.Y.S.2d 584
(Sup 1985). : ,

. %4, at 586, Smith v. Community Bd. No.-14, 128 Misc. 2d 944, 946,
491 N.Y.S.2d 584 (Sup 1985) (plaintiff had:standing “as a resident of Belle
Harbor”). : e - : » -

*Id. at 584-85 (describing claims), Smith v. Community Bd. No. 14,
128 Misc. 2d 944, 944, 491 N.Y.S.2d ‘584 (Sup 1985). The municipal
defendant was a community board, which is a neighborhood-based organi-
zation that makes recommendations about land use decisions to New York
City’s council. See Valletta, Siting Public Facilities On a Fair Share Basis
in New York City, 25 Urb. Law. 1, 3 n. 10 (1993) (describing community
boards; New York City divided into 59 community districts, each of which
has a community board that makes recommendations about land use-
related actions).

% emon v. Kurtzman, 403 U.S. 602, 91 S. Ct. 2105, 29 L. Ed. 2d 745
(1971).

*Smith v. Community Bd. No. 14, 128 Misc. 2d 944, 947, 491 N.Y.S.2d
584, 586 (Sup 1985), citing Lemon, 403 U.S. at 602, 612-13.
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construction.® The court further held that the city did ngt
advance religion because even though the eruv accon,.
modated Judaism, the city had in the past accommodateq
religious beliefs of other New Yorkers.” Finally, the court
found no excessive entanglement, for two reasons. I'irst, the
city treated the pro-eruv group no differently than it treated
secular groups; just as the city has historically allowed secu-
lar groups to hang commercial signs from poles, it allowed
the pro-eruv group to string wire from poles.” Second, the
city did not financially assist the eruv.*® Thus, the court found
that all three prongs of the Lemon test favored the
defendants. Because the eruv in Smith was supported by a
gecular purpose that might not be present in other cases (the
pro-eruv group’s improvement of the fence) Smith is of
limited precedential value.

Two years later, a federal court addressed the eruv issue
for the first time in American Civil Libeities Union of New
Jersey v. City of Long Branch.® In that case, the plaintiffs
(the ACLU and a private individual) alleged that the city’s
approval of ‘an eruv wviolated the Establishment Clause,
because the creation of an eruv placed religious symbols on
public property.'®: . ik 1 “ {1 ne ubet o

The court applied the Lemon test, holding that the eruv
satisfied a secular purpose because it “allows a large group
of citizens access to public properties.”™ The court explained
that the eruv allows observant Jews to push a baby carriage
on: public streets, and to-more conveniently ‘go to a park or

i L4 g

%1d. at 587, Smith v. Community Bd. No. 14, 128 Misc. 2d 944, 947,
491 N.Y.S.2d 584 (Sup 1985). In particular, the group increased the height
of the fences to 40 inches, because under Jewish law an eruv must be at
least 40 inches high. Id. at 585, Smith v. Community Bd. No. 14, 128 Misc.
2d 944, 945, 491 N.Y.S8.2d 584 (Sup: 1985y« n w0

*Id, at 587, Smith'v, Community Bd. No. 14, 128 Misc. 2d 944, 948,
491 N.Y.8.2d 584 (Sup 1985). R '

14, | o

*1d. - B

PAmerican Civil Liberties Union of New Jersey v. City of Long
Branch, 670 I, Supp. 1293 (D.N.J. 1987).

'7d. at 1294.

4, at 1295.
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visit friends.'” In other words, the eruv “allows observant
Jews to engage in secular activities on the Sabbath”'® and
thus has a secular purpose.

‘The court also held that the eruv did not advance religion
for three reasons. First, the eruv merely provided Jews with
equal access to public streets, and thus was analogous to
other permmmble government activities such as fixing
sidewalks outside churches, providing utilities to rehgmua
gathelmgs providing police to direct traffic into synagogue
parking lots, and authorizing additional street lights near
churches.'™ Second, even though the eruv did accommodate
observant Jews’ desn'e to use land for religious purposes,
this was no different from “houses of worship on public land
at an airport to enable travelers and airport employees to
practice their religions,”'” Third, because the eruv was virtu-
ally invisible, it did not sub_]ect non-Jews to religious sym-
bolg'®, a,nd thus ‘sends no religious message to the rest of
the community.!'” .1,

-Findlly, the court held that the eruv did not excesslvely
entangle-government and religion, because the government
spent no funds on the eruv and did not aid the eruv except
by -allowing it."” Moreover, the government was not respon-
sible for the eruv’s day-to-day maintenance.'”. :

mfd BEven' without an eruv, observant Jews can do the latter two

actwltles on the Sabbath; however, the inability to carry infant children or

carry keys makes the latter activities legs convenient,
103
we dd o axs

. Sussman pomts out that some of these: act1v1t1es are not mmﬂar
to the eruy because they benefit the general public as well as worshippers.
For:example, a “better sidewalk aids all people walking on it” and “direct-
ing traffic outside a busy religious building aids . . . those who are simply
driving by,” Sussman, supra note 28, at 111, However, provision of public
utilities to a religious gathering (another valid example cited by the court)

only benefits those present at the gathering.

®American Civil Liberties Union of New Jersey v. City of Long

Branch, 670 F. Supp. 1293, 1296 (D.N.J. 1987).

1ol a51205 s o W e o
107

Id, at 1296.

%74, at 1297. Sussman argues that the one-time proclamation allow-

ing an eruv entangles religion and the government by “declaring and
defining what Orthodox Jewish law requires of its adherents.” Sussman,
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In Tenafly, a federal appellate court applied Establishmepy
Clause doctrine in a different legal context. As noted aboye,
the Tenafly court held that because a city’s opposition to;the
eruv discriminated against religious land use, the city
violated the Free Exercise Clause unless they could show @
compelling state interest justifying its conduct." The city
argued, however, that its interest in avoiding an Ebtabhsh-
ment Clause controversy justified such diserimination.™

The Tenafly court declined to apply the Lemon test, writ-
ing that in several cases involving private use of public re-
sources, the Supreme Court has developed the “endorsement
test.”'? This test collapses the Lemon prongs into one
question: Would a reasonable, informed observer, i.e., 0ne
familiar with the history and context of private individuals’
access to the public money or property at issue, perceive the
challenged government action:as endorsing religion?”'?

..Applying this test, the court found that the eruv:was. not
an«endorsement 'of religion, for two reasons. First, the court
pointed; out that eruv was essentially private conduct: the
eruv was installed by private individuals and maintained by
private funds."* Second, allowing the lechis to'remain-in
place “would represent neutral rather than preferential
treatment Jof religiously motivated conduct™"® while refusing
supra note 28, at 115. But quch statements merely point out what some

adherents believe, and Lhub do not, entanglc the pubhc sector in a rehglous
dispute. 5 , ¥

'%See American Civil leerl,les Umon af New Jersey Vi Clty of Long
Branch, 670 F. Supp. 1293, 1297 (D.N.J. 1987). The plaintiffs also claimed
that the eruv violated the New Jergey version of the Esgtablishment Clause.
The court rejected this argument, becauseé New Jersey law ol thm issue
was 1dent1ca] to federal: constltutmna] law. Id.

]

P .

"%See supra note 50 and acaornpanymg text

'8 e Tonafly Eruv Ass'n, Inc. v. Borough of Tenafly, 309 F.ad 144, 173
(3d Cir. 2002),

214, at 174, !

"4 (emphasis it original) (citations omitted).
Id. at 177. '
Id.

114

115
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to allow an eruv would cause a reasonable observer:to
perceive hostility towards observant Jews."® - .

In the most recent relevant case, Jewish People for the
Betterment of Westhampton Beach v. Village of Westhampton
Beach,"” an organization and two individuals challenged the
licensing agreements that led to the East End litigation.'®
Unlike the Tenafly court, the Jewish People court held that
the three-part Lemon test “still governs cases alleging viola-
tions of the Establishment Clause.”"®

'Theé court' found that all three elements of Lemon favored
rejection of the plaintiffs’ claim. As to thé “secular purpose”
element of the Lemon test, the court held that even if the
eruv itself lacked a secular purpose; a utility’s décision to al-
low lechis‘on its utility poles constituted “[n]eutral accom:-
modation of religious practice [which] qualifies as' a secular
purpose under Lemon.” The court treated thé second
“advancing religion” element of Lemon as identical to the
“endorsement” test enunciated in' Tenafly.'"® As to this ele-
ment, the court stated without significant explanation that
no reasonable person would treat the lechis as an endorse-
ment of religion.'® And the court found that the “entangle-

"1d. But see Sussman, supra note 28, at 117 (suggesting that
proclamation required for eruv might be “a sign of government endorse-
ment” for the eruv).

" Jewish People for the Betterment of Westhampton Beach v. Village
of Westhampton Beach, 778 In.8d 390 (2d Cir. 2015).

Y874, ‘at 393 (describing agreements); supra notes 67-88 and ac-

companying text (discussing East End case).
"®Id. at, 395 (citation omitted). ,

Id. (citation omitted) (emphasis omitted). But see contra Sussman,

supra note 28, at, 111 (eruv has no secular purpose because it separates “a

designated area in order to satisfy the religious needs of a particular

group of citizens”). '

#See Jewish People for the Betterment of Westhampton Beach v.
Village of Westhampton Beach, 778 F.3d 390, 396 (2d Cir. 2015) (“In
religious display cases, Lemon’s second consideration collapses into the
question of whether a reasonable observer . . . would perceive a message
of governmental endorgement or sponsorship of religion”) (citation omit-
ted) (emphasis omitted),

122[d.

120

ZOoNING AND LAND Use PLANNING

ment” element of Lemon was not met, because private
persons would install, finance and maintain the eruv.'®

14, at 396.
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V...iConclusion = v 80 s b o

Because every single relevant case has rejected eruv-
related Establishment Clause claims, it seems clear that a
municipality that permits an eruv does not violate the
Establishment Clause of the First Amendment. On the other
hand, a municipality that refuses to do so does not violate
the Free Exercise Clause unless it has treated analogous
secular land uses more favorably- for example, by prohibit-
ing lechis on poles while allowing secular signs or signs
installed to promote other religions. Thus, municipalities
have some discretion to permit or deny the installation of an
eruv.
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