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I. INTRODUCTION

Two primary sources enable Pennsylvania courts to provide
greater criminal procedural rights protection to the accused than is
provided under the United States Constitution. One source is
ancient and the other modern. The first source, the Pennsylvania
Constitution’s Declaration of Rights, which provides for specific
criminal procedure protections, such as the right of confrontation,
first appeared in Pennsylvania’s original constitution of 1776.! In
contrast, the second source only originated in 1968. In that year,
Pennsylvania adopted a new constitution that gave the Supreme
Court of Pennsylvania exclusive control over practice and
procedure in Pennsylvania’s courts.?

Over the past two decades, the general trend in the United
States Supreme Court has been to give increasingly narrow
interpretations of the Bill of Rights, thus diminishing federal
constitutional rights in many areas of criminal procedure. Partly in
reaction to this trend, partly in recognition of the dangers attending
this diminution of procedural rights, and partly in response to its
expanded power under the 1968 Pennsylvania Constitution, the
Pennsylvania Supreme Court has assumed an active role in
providing independent, criminal procedure protections as a matter
of state law. As in many states, there has been an ever-increasing
focus on the state constitution.?

! Pennsylvania’s Declaration of Rights is now contained in various
provisions of Article ' of the current version of Pennsylvania’s Constitution. See
infra notes 33-37 and accompanying text.

2 PA. CONST. art. V, § 10(c). For the text of Article V, Section 10(c), see
infra note 6.

> The Pennsylvania Supreme Court has thus noted that "[tJhe past two
decades have witnessed a strong resurgence of independent state constitutional
analysis, in Pennsylvania and elsewhere.”" Commonwealth v. Edmunds, 586
A.2d 887, 894 (Pa. 1991); see Peter J. Galie, The Pennsylvania Constitution
and the Protection of Defendant’s Rights, 1969-1980: A Survey, 42 U. PITT. L.
REvV. 269 (1981); Andrew E. Faust, Comment, Pennsylvania’s Voluntary
Confession Amendment: Majoritarian Control of Fundamental Rights, 89 DICK.
L. REv. 1003, 1006-07, 1025 (1985). See generally BARRY LATZER, STATE
CONSTITUTIONS AND CRIMINAL JUSTICE 1-4 (1991) (discussing the use of state
constitutions in the administration of criminal justice).
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This Article first examines the history and extent of the
Pennsylvania courts’ constitutional power to grant criminal
procedural rights beyond those guaranteed by the United States
Constitution. Next, this Article will analyze the methodology
employed by Pennsylvania’s courts in assessing state constitutional
claims. This Article focuses primarily on the affect the
Pennsylvania Constitution has on specific areas of criminal
procedure, such as search and seizure. After an overview of each
area in which Pennsylvania has granted more protections under its
constitution than those required by the United States Supreme
Court, this Article will explore state constitutional issues that are
in need of clarification or a new look, and it will explore
significant issues that have not yet been addressed. The issues
selected are those that the author believes may lead to a grant of
greater constitutional protection than has been granted by the
United States Supreme Court. Some of these conclusions may be
viewed as predictions because they logically follow closely related
issues already decided under the Pennsylvania Constitution. Other
areas explored are more speculative, given the paucity of state
constitutional interpretation of such claims. Nevertheless, they
have been included because the Pennsylvania Supreme Court is
willing to consider state law as an independent ground for relief
and because the arguments for granting such rights are strong.

II. OVERVIEW OF PENNSYLVANIA CRIMINAL PROCEDURE:
THE POWER AND EXERCISE OF CONSTITUTIONAL AUTHORITY
A. The Pennsylvania Supreme Court’s Supervisory Power:
Article V, Section 10(c)

Until 1968, the constitutional authority to control practice and
procedure in Pennsylvania resided in the legislature.* It was only
at the pleasure of the legislature that the Pennsylvania Supreme
Court could prescribe rules for practice and procedure in criminal

4 See, e.g., Penn Anthracite Mining Co. v. Anthracite Miners, 178 A. 291
(Pa. 1935); Commonwealth v. Hall, 140 A. 626 (Pa. 1928). See generally
Thomas J. Pomeroy, Jr., The Pennsylvania Supreme Court in Its First Decade
Under the New Judiciary Article, 53 TEMP. L.Q. 613 (1980).
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cases, and the legislature did not confer this power until 1957.°
With the adoption of Pennsylvania’s present constitution in 1968,
there was a dramatic shift in power. Article V, Section 10(c) of
the constitution provides that the court has the power to prescribe
rules governing the practice and procedure in all courts and that all
inconsistent laws shall be suspended.® The exclusive power of the
Pennsylvania Supreme Court to control practice and procedure
now serves as a limit on legislative power. All laws that are
inconsistent with court rules governing practice and procedure are
unconstitutional.” In addition, even in the absence of a court rule
on the subject, any statute that attempts to govern procedure is
unconstitutional .?

5 Act of July 11, 1957, No. 380, P.L. 819.
¢ Article V, Section 10(c) provides:
The Supreme Court shall have the power to prescribe general rules
governing practice, procedure and the conduct of all courts, justices
of the peace and all officers serving process or enforcing orders,
judgments or decrees of any court or justice of the peace, including
the power to provide for assignment and reassignment of classes of
actions or classes of appeals among the several courts as the needs of
justice shall require, and for admission to the bar and to practice law,
and the administration of all courts and supervision of all officers of
the judicial branch, if such rules are consistent with this Constitution
and neither abridge, enlarge nor modify the substantive rights of any
litigant, nor affect the right of the General Assembly to determine the
jurisdiction of any court or justice of the peace, nor suspend nor alter
any statute of limitation or repose. All laws shall be suspended to the
extent that they are inconsistent with rules prescribed under these
provisions.
Pa. CoNsT. art. V, § 10(c). There was little opposition to the adoption of this
constitutional provision. See ROBERT E. WOODSIDE, PENNSYLVANIA
CONSTITUTIONAL LAW 421 (1985).

7 E.g., Commonwealth v. Sorrell, 456 A.2d 1326 (Pa. 1982) (holding that
a statute purporting to give the Commonwealth the right to insist on a jury trial
in a criminal case is unconstitutional because it conflicts with rule 1101 of the
Pennsylvania Rules of Criminal Procedure—providing that a defendant may have
a nonjury trial if approved by the trial judge).

8 See, e.g., Garrett v. Bamford, 582 F.2d 810, 814 (3d Cir. 1978) (noting
that in Pennsylvania "the legislature . . . is without power to control
procedure"); Appeal of Borough of Churchill, 575 A.2d 550, 554 (Pa. 1990)
(stating "we know of no authority which would vest power in the Legislature to
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The principal Article V, Section 10(c) limitations on the
court’s power are that the court’s rules must be "consistent with
this Constitution and neither abridge, enlarge nor modify the
substantive rights of any litigant."® Procedural law encompasses
“the judicial process for enforcing rights and duties recognized by
substantive law and for justly administering remedy and redress for
disregard or infraction of them."'°© Accordingly, substantive
criminal law has generally been considered to be limited to the
designation of what conduct constitutes criminal offenses and to
provisions for the penalties for infractions, as well as to

tell the Judiciary how to hear and dispose of a case"); Laudenberger v. Port
Auth., 436 A.2d 147, 155 (Pa. 1981) ("As we have stated previously, the
legislature is forbidden to act in the field of procedure . . . ."), appeal dismissed
sub nom. Bucheit v. Laudenberger, 456 U.S. 940 (1982). In the leading case of
In re 42 Pa. C.S. § 1703, 394 A.2d 444 (Pa. 1978), the Pennsylvania Supreme
Court unanimously held that the legislature violated Article V, Section 10(c) and
the separation of powers doctrine by enacting a statute that directed the court to
have its rule-making sessions open to the public. The court stated that "the
constitutional provision’s explicit statement that court-made rules will prevail
against any statute that might be inconsistent with them would be incongruous
with a scheme in which the legislature exercised concurrent rule-making power. "
Id. at 448 (emphasis added) (footnote omitted).

Even without an explicit constitutional provision, such as Article V, Section
10(c), which grants judicial authority to control practice and procedure
exclusively, several state courts have come to the conclusion that they inherently
have such exclusive power. E.g., Goldberg v. 8th Judicial District Court, 572
P.2d 521 (Nev. 1977); Puckett v. Cook, 586 P.2d 721, 723 (Okla. 1978); Holm
v. State, 404 P.2d 740, 743 (Wyo. 1965). Legal scholars, Pound and Wigmore,
long ago persuasively advocated this position. Roscoe Pound, The Rule-Making
Powers of the Courts, 12 A.B.A. J. 599 (1926); John H. Wigmore, Editorial
Note, 23 ILL. L. REV. 276 (1928).

° PA. CONST. art. V, § 10(c). For the text of Article V, Section 10(c), see
supra note 6.

10 Sibbach v. Wilson & Co., 312 U.S. 1, 14 (1941). The Pennsylvania
Supreme Court has noted that this attempt by the United States Supreme Court
to define procedural law is not altogether successful because the line between
procedural law and substantive law is often difficult to draw and "[a]s threads
are woven into cloth, so does procedural law interplay with substantive law."
Laudenberger, 436 A.2d at 150. The court has dealt with this problem by being
hesitant to invalidate its rules because of an alleged unconstitutional
encroachment on the substantive law. Id. at 155.
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legislation, such as statutes dealing with privileges and privileged
communications, that directly affects the relations between people
outside the criminal justice system.!! What is left to govern in the
criminal justice system constitutes practice and procedure,'?
which is the exclusive domain of the Pennsylvania Supreme Court.

The other Article V, Section 10(c) limitation on the court’s
powers—that its rule-making be “consistent with this
Constitution"*—prohibits the court from violating the
constitution by abridging procedural rights that have been
construed to be guaranteed by the constitution’s Declaration of
Rights in Article I. This limitation obviously does not mean that
the procedural rights conferred by the Pennsylvania Constitution
may only be duplicated in any rules promulgated, otherwise the
power granted by Article V, Section 10(c) would be useless and
redundant. The court may confer whatever procedural protections
it deems appropriate, with the Pennsylvania and United States
Constitutions providing only the minimum floor of rights that must
be provided. Article V, Section 10(c) gives the court broad power
to develop procedural protections as a matter of state law,
independent of both the state and federal constitutions.

The Pennsylvania Supreme Court has utilized its powers in an
attempt "to assure that the judicial system is uniform[] and
efficien[t],"'* while providing for "the just determination of every

'' See, e.g., In re Florida Rules of Criminal Procedure, 272 So. 2d 65, 65-
66 (Fla. 1972) (Adkins, J., concurring); State v. Molnar, 410 A.2d 37, 42 (N.J.
1980); State v. Smith, 527 P.2d 674, 677 (Wash. 1974) (en banc).

'2 The Pennsylvania Supreme Court, in upholding one of its rules of civil
procedure against a constitutional attack that it abridged, modified, or enlarged
substantive rights, made it clear that its powers were to be given a broad
interpretation. The court noted that the purpose and effect of the rule in question
was procedural, but conceded that "its performance will touch upon substantive
rights of both parties." Laudenberger, 436 A.2d at 155. The court stated that it
would not interpret the provision barring abridging, modifying, or enlarging
substantive rights "too narrowly." Id. Further, it felt that "[t]his Court should
not be prevented from exercising its duty to resolve procedural questions merely
because of a collateral effect on a substantive right." Id.

3 PA. CONST. art. V, § 10(c). For the text of Article V, Section 10(c), see
supra note 6.

14 Samuel J. Roberts, Foreword: Pennsylvania Supreme Court Review, 1980,
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criminal proceeding."!® That includes, where deemed appropriate,
the protection of individual rights beyond the constitutional
minimum required, through formal rule-making and through the
resolution of cases involving individual rights issues. For example,
the Pennsylvania Rules of Criminal Procedure provide for
preliminary hearings,'® a right to have a nonjury trial with the
approval of the court,'” and specified time limits for trial and pre-
trial release if there is delay in the commencement of trial not
caused by the defendant or his counsel.'®

The Campana cases'® provide a good example of the scope
of the court’s Article V, Section 10(c) power to provide procedural
protections through judicial decisions in cases where justice is
viewed as requiring a result not otherwise afforded by the federal
or state constitutions. In what is now referred to as Campana 1,*°
the Pennsylvania Supreme Court held that "the Double Jeopardy
Clause requires a prosecutor to bring, in a single proceeding, all

54 TEMP. L.Q. 403, 410 (1981).

15 Pa. R. CRM. P. 2.

16 See PA. R. CRIM. P. 140-144. There is no constitutional right to a
preliminary hearing under the United States Constitution. See, e.g., Gerstein v.
Pugh, 420 U.S. 103 (1975). Nor is there such a right under the Pennsylvania
Constitution. See, e.g., Commonwealth v. Ruza, 511 A.2d 808 (Pa. 1986).

7 PA. R. CRIM. P. 1101. There is no constitutional right to a nonjury trial
under the United States Constitution. Singer v. United States, 380 U.S. 24
(1965). Nor is there such a right under the Pennsylvania Constitution.
Commonwealth v. Hall, 140 A. 626 (Pa. 1928).

¥ PA. R. CRiM. P. 1100. The Speedy Trial Clause of the United States
Constitution has never been interpreted to require trial within any specific time
period. The right is delineated on a case by case basis, with the length of the
delay being just one factor in the balancing test set forth by the Court. See
Barker v. Wingo, 407 U.S. 514 (1972). Pennsylvania has thus far provided no
greater protection under the speedy trial provision of Article I, Section 9 of the
Pennsylvania Constitution. E.g., Commonwealth v. Tilley, 595 A.2d 575 (Pa.
1991); Commonwealth v. Jones, 434 A.2d 1197, 1201 (Pa. 1981). Rule 1100
was adopted pursuant to an exercise of the court’s supervisory powers. See
Commonwealth v. Hamilton, 297 A.2d 127, 132-33 (Pa. 1972).

' Commonwealth v. Campana, 304 A.2d 432 (Pa.) (Campana I), vacated
and remanded, 414 U.S. 808 (1973), on remand Commonwealth v. Campana,
314 A.2d 854 (Pa. 1974) (Campana II) (per curiam).

2 Campana I, 304 A.2d 432 (Pa. 1973).
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known charges against a defendant arising from a ‘single criminal
episode.’"?! Reliance on the double jeopardy clause of either
constitution seemed unwarranted. At the time, Pennsylvania’s
double jeopardy clause, not invoked in Campana I, was construed
to apply only to capital offenses.?> The clause had never been
construed to provide greater protections than those guaranteed by
the United States Constitution.”?> The United States Supreme
Court had never held, and still has not held, that the Double
Jeopardy Clause requires that all charges arising from an incident
be joined in a single prosecution.?* The Campana I court was not
altogether clear about the source of its authority. Although it did
state that its holding was based on the Federal Double Jeopardy
Clause, the court also noted that it had the power to extend
protections beyond the minimum federal constitutional standard.?

The Commonwealth petitioned for a writ of certiorari, which
was granted. The United States Supreme Court remanded the case
to the Pennsylvania Supreme Court to consider whether the
judgments were based on federal or state grounds.?® On remand,
in Campana II, the Pennsylvania Supreme Court reaffirmed its
holding, but now it explicitly relied on its Article V, Section 10(c)
supervisory powers, as a matter of state law.?

Our supervisory power over state criminal proceedings

is broad, and this Court need not, as a matter of state

law, limit its decision to the minimum requirements of

federal constitutional law.

2 Id. at 441 (footnote omitted) (quoting MODEL PENAL CODE § 1.07(2)
(Proposed Draft 1962)).

2 E.g., Commonwealth v. Baker, 196 A.2d 382 (Pa. 1964).

Z This was true until very recently. See infra notes 484-88 and
accompanying text.

24 See, e.g., Ashe v. Swenson, 397 U.S. 436 (1970) (holding that other
charges arising from the same incident may be tried separately after an acquittal
on the same charges unless collateral estoppel applies).

3 Campana I, 304 A.2d at 441.

26 414 U.S. 808 (1973).

¥ Commonwealth v. Campana, 314 A.2d 854 (Pa. 1974) (Campana II) (per
curiam).
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This Court views our May 4, 1973 judgements in
Campana as state law determinations pursuant to our
supervisory powers.*®
In Campana II, the Pennsylvania Supreme Court insulated its

holding from United States Supreme Court review by basing its
decision entirely on state law.?® The court "retreated altogether
from constitutional adjudication, either federal or state."?° It is
somewhat surprising that the Pennsylvania Supreme Court has not
relied more often on its supervisory powers, opting instead to
decide issues based on interpretations of the Pennsylvania and
United States Constitutions.?! Perhaps the court is politically wise
not to base most of its decisions on its supervisory powers when
it grants greater protections than those guaranteed by the United
States Constitution. By relying on Article V of the Pennsylvania
Constitution, the court is most vulnerable to attacks that it is acting
arbitrarily. In contrast, interpretations of the Pennsylvania
Constitution are at least grounded in a document that provides for
enumerated procedural protections that have been the supreme law
of Pennsylvania for over two hundred years. However, such
rulings have also not been immune from the same unjustified
criticism that the court has exercised power inappropriately.??

8 Id. at 855-56 (emphasis added) (citations omitted) (footnotes omitted). The
requirement that all charges arising from a transaction be tried in a single trial
is now codified at PA. R. CRiM. P. 228, 1127, 1128 and 18 PA. CONS. STAT.
§§ 109-110 (1990). Campana II was not the first case in which the Pennsylvania
Supreme Court extended state law protections beyond the minimum required by
the United States Constitution regarding double jeopardy and other areas. See,
e.g., Commonwealth v. Milliken, 300 A.2d 78 (Pa. 1973); Commonwealth v.
Mills, 286 A.2d 638 (Pa. 1971). However, Campana II was the first explicit
declaration that such state law decisions under Article V, Section 10(c) were
pursuant to broad supervisory power. Campana II, 314 A.2d at 855.

»® See, e.g., Michigan v. Long, 463 U.S. 1032 (1983); Cooper v.
California, 368 U.S. 58, 62 (1967); Johnson v. New Jersey, 384 U.S. 719
(1966).

¥ Campana 1I, 314 A.2d at 859 (Pomeroy, J., dissenting).

31t is a well-settled principle of appellate review that constitutional
questions are to be avoided if possible. See, e.g., Commonwealth v. Galloway,
382 A.2d 1196 (Pa. 1978); Mount Lebanon v. County Bd. of Elections, 368
A.2d 648 (Pa. 1977).

32 See infra note 61 and accompanying text.
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B. The Pennsylvania Constitution—Article 1
Declaration of Rights

Pennsylvania’s first constitution, adopted shortly after the
Declaration of Independence in 1776, reflected the revolutionary
spirit and the need to protect the individual against the state.??
The constitution provided significant criminal procedure
protections.?* Dissatisfaction with many of the first constitution’s
provisions,* particularly among conservatives, led to the
adoption of a second constitution in 1790. Significantly,
conservatives and liberals were in agreement that the individual
rights provided in the 1776 constitution should not be
diminished.*® In fact, the 1790 constitution added additional
protections not contained in the 1776 constitution, such as the
double jeopardy and cruel punishment prohibitions.?’

In the last two hundred years there have been three more
constitutions in Pennsylvania.’® The framework of government
has been significantly changed during the course of Pennsylvania’s
five different constitutions, but what has remained constant,
through the current constitution, adopted in 1968, have been the
Declaration of Rights provisions. As formulated in 1776, and
supplemented in 1790, the provisions have not been changed

3 See, e.g., ROSALIND L. BRANNING, PENNSYLVANIA CONSTITUTIONAL
DEVELOPMENT 13-17 (1960); REFERENCE MANUAL No. 1, THE
CONVENTION—THE PENNSYLVANIA CONSTITUTIONAL CONVENTION 1967-68,
at 2 (1967) ("Pennsylvania[’s] Constitution of 1776 was one of the most liberal
and influential to emerge from the American revolution . . . ."); THOMAS R.
WHITE, COMMENTARIES ON THE CONSTITUTION OF PENNSYLVANIA 1 (1907).

> See PA. CONST. of 1776, ch. I (Decl. of Rights), § 9 (providing the right
to be heard by counsel, a speedy trial, a trial by jury, confrontation, and the
right not to be compelled to give self-incriminating evidence); ch. I, § 10
(providing search and seizure rights).

3 See WILLIAM H. LoYD, THE EARLY COURTS OF PENNSYLVANIA 123, 132
(1986).

3% J. PAUL SELSAM, THE PENNSYLVANIA CONSTITUTION OF 1776: A STUDY
IN REVOLUTIONARY DEMOCRACY 259 (1971); REFERENCE MANUAL No.1,
supra note 33, at 2-3.

37 PA. CONST. of 1790, art. IX, § 10 (double jeopardy clause); art. IX, § 13
(ban against cruel punishments).

% Pennsylvania has adopted constitutions in 1838, 1873, and 1968.
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significantly.?® Thus, since 1776, Pennsylvania has demonstrated
a strong, uninterrupted constitutional commitment to individual
liberties.*°

When Pennsylvania and other states adopted their original
constitutions, the view was that each state would provide for
individual liberties within its borders. The United States
Constitution, ratified in 1787, provided no protection of individual
liberties, because the federal government perceived the states as
protecting these rights.*! The Bill of Rights was not adopted until
1791—fifteen years after Pennsylvania’s Declaration of
Rights—and it was modeled after Pennsylvania’s provision and the
provisions of some other state constitutions.*?> The Bill of Rights
was not intended to supplant the rights provided in the state
constitutions. Instead, it operated in a totally separate political
sphere as a check only on the powers of the federal
government.*

3% See WHITE, supra note 33, at xxiv. The only significant change in the
1968 constitution affecting criminal procedure rights was the addition of a new
constitutional right, the right to appeal, found at Article V, Section 9. See infra
text accompanying notes 528-47. Since the adoption of the 1968 constitution,
there have been two amendments affecting criminal procedure rights. Article I,
Section 10 was amended in 1973 to generally permit proceedings to be initiated
by information instead of by indictment. Article I, Section 9 was amended in
1984 to permit the suppressed voluntary statement of an individual to be
introduced at trial for impeachment purposes, prohibiting the courts from
excluding the statement as a violation of the Pennsylvania constitutional right
against self-incrimination.

4 See Commonwealth v. Sell, 470 A.2d 457, 467 (Pa. 1983) (emphasizing
this point with respect to Article I, Section 8, the search and seizure provision
of the present Pennsylvania Constitution).

4 See, e.g., Judith S. Kaye, Dual Constitutionalism in Practice and
Principle, 61 ST. JOHN’s L. REV. 399, 400-01 (1987); Note, The Interpretation
of State Constitutional Rights, 95 HARV. L. REV. 1324, 1327 (1982).

2 E.g., William J. Brennan, Jr., State Constitutions and the Protection of
Individual Rights, 90 HARV. L. REV. 489, 501 (1977); Ken Gormley, A New
Constitutional Vigor for the Nation’s Oldest Court, 64 TEMP. L. REvV. 215, 216-
17 (1991). There were eight states’ declarations of rights that served as models
for the Bill of Rights in the United States Constitution. LATZER, supra note 3,
at 2.

43 See Barron v. Baltimore, 32 U.S. (7 Pet.) 243 (1833) (holding that the
Bill of Rights applied against the federal government, but not against the states).
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It was not until the 1930s, when the Fourteenth Amendment
was first interpreted as guaranteeing the accused certain
fundamental protections in state prosecutions, that the Federal
Constitution played any role in defining individual liberties for the
states.* The role of the Fourteenth Amendment was insignificant
until the 1960s when the United States Supreme Court began to
hold that many of the protections in the Bill of Rights were
incorporated in the Fourteenth Amendment and binding on the
states.*’

This history provides an ample basis for concluding that the
Pennsylvania Constitution’s Declaration of Rights is an
independent source of power for an independent sovereign. In
turn, this independence becomes crucial in cases interpreting
Pennsylvania’s Declaration of Rights provisions.

C. Deciding Pennsylvania State Constitutional
Criminal Procedure Issues

Where the Pennsylvania Constitution contains a provision
explicitly providing greater protections than the Federal
Constitution, or employing significantly different language
concerning the same protection,*® there is no question that the
Pennsylvania courts are on firm ground in concluding that their

“ The Fourteenth Amendment, adopted in 1868, provides, among other
things, that the state may not "deprive any person of life, liberty, or property,
without due process of law." U.S. CONST. amend. XIV, § 1. In Powell v.
Alabama, 287 U.S. 45 (1932), the Court held, in the circumstances of a
particular state capital case, that the defendants had been denied due process of
law because of a lack of counsel. Id. at 71.

% Mapp v. Ohio, 367 U.S. 643 (1961) (applying the exclusionary rule to
state court proceedings as the initial criminal procedure incorporation decision);
see Brennan, supra note 42, at 493-94.

* For example, unlike the Federal Constitution that only prohibits excessive
bail, Pennsylvania’s Constitution explicitly provides, in addition, that "[a]ll
prisoners shall be bailable . . . unless for capital offenses when the proof is
evident or presumption great." PA. CONST. art. I, § 14; see infra text
accompanying notes 470-80. Likewise, Pennsylvania’s confrontation clause,
unlike its federal counterpart, explicitly provides that there is a right "to meet
the witnesses face to face.” PA. CONST. art. I, § 9; see infra text accompanying
notes 442-62.
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constitution provides more than the minimum protection guaranteed
by the Federal Constitution. However, when provisions of the
Pennsylvania and United States Constitutions contain similar or
identical provisions, the question that has been raised is whether
any justification is needed for Pennsylvania courts to construe the
Pennsylvania provision to grant more rights than the United States
Supreme Court’s interpretation of the federal counterpart.

The Pennsylvania Supreme Court has correctly determined that
no justification is required. As an independent sovereign
interpreting its own constitution, which preceded the Federal Bill
of Rights, no presumptive validity should be given to United States
Supreme Court interpretations of the Federal Constitution.*’ The
United States Supreme Court decisions interpreting similar
provisions, just like decisions of other jurisdictions, are only
entitled to persuasive value.*® A state court should not abdicate
its power and render the state constitution meaningless, by
unthinkingly giving presumptive validity to United States Supreme
Court decisions that interpret similar provisions.*

47 See, e.g., Commonwealth v. Edmunds, 586 A.2d 887 (Pa. 1991). The
completely independent approach to Pennsylvania constitutional adjudication has
not been embraced unanimously in Pennsylvania. See, e.g., Commonwealth v.
Gray, 503 A.2d 921, 926 (Pa. 1985) (plurality opinion) (citation omitted)
(arguing that the court should only grant more rights to defendants than required
by the Federal Constitution when there is "a compelling reason to do so");
Commonwealth v. Triplett, 341 A.2d 62, 66 (Pa. 1975) (Pomeroy, J.,
concurring) (stating that interests in uniformity and deference to United States
Supreme Court pronouncements "indicate that we should chart a separate course
only where compelling reasons for doing so are advanced"); Commonwealth v.
Carroll, 628 A.2d 398 (Pa. Super. Ct. 1993) (Cavanaugh, J., concurring).

¥ See, e.g., Commonwealth v. Sell, 470 A.2d 457, 459 (Pa. 1983);
Commonwealth v. DeJohn, 403 A.2d 1283, 1288-89 (Pa. 1979), cert. denied,
444 U.S. 1032 (1980).

4 Many commentators support the position that United States Supreme Court
decisions should not be accorded presumptive validity in interpreting similar or
identical state constitutional provisions. E.g., JENNIFER FRIESEN, STATE
CONSTITUTIONAL LAWwW: LITIGATING INDIVIDUAL RIGHTS, CLAIMS AND
DEFENSES 1:12 (1992); Kaye, supra note 41, at 412; Edmund B. Spaeth, Jr.,
Toward a New Partnership: The Future Relationship of Federal and State
Constitutional Law, 49 U. PrrT. L. REV. 729, 741 (1988); Robert F. Williams,
" In the Supreme Court’s Shadow: Legitimacy of State Rejection of Supreme Court
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Although similar language is employed, there were different
Framers for each constitution. Therefore, the same original intent
cannot be inferred from similar provisions.’*® More
fundamentally, interpreting the constitution "should not be limited
by some fiction designed to confine its terms to the intent of its
framers,">! but, rather, it should be interpreted to reflect an
evolving process of what fundamental liberties are to be provided
for the citizens of Pennsylvania. That process is ongoing and is
fostered not by a state constitution that is left moribund, but by a
developing body of doctrinal interpretation, as has been taking
place in Pennsylvania, particularly in the past twenty years.

In Commonwealth v. Edmunds,”> decided in 1991, the
Pennsylvania Supreme Court for the first time attempted to "set
forth a methodology to be followed in analyzing future state
constitutional issues that arise under our own Constitution."** The
court stated:

[A]ls a general rule it is important that litigants brief and

analyze at least the following four factors:

(1) text of the Pennsylvania constitutional provision;
(2) history of the provision, including Pennsylvania
case-law;

(3) related case-law from other states;

(4) policy considerations, including unique issues of
state and local concern, and applicability within
modern Pennsylvania jurisprudence.>*

Reasoning and Result, 35 S.C. L. REV. 353, 385, 402 (1984). This view,
however, is not unanimous. See, e.g., Galie, supra note 3, at 280, 310; Steven
J. Twist & Len L. Munsil, The Double Threat of Judicial Activism: Inventing
New "Rights” in State Constitutions, 21 Ariz. St. L.J. 1005, 1031 (1989).

% See The Interpretation of State Constitutional Rights, supra note 41, at
1397-98.

' Robert N.C. Nix, Jr., Federalism in the Twenty-First Century—
Individual Liberties in Search of a Guardian, in FEDERALISM, THE SHIFTING
BALANCE 65, 68 (1985).

52586 A.2d 887 (Pa. 1991).

53 Id. at 894.

54 Id. at 895; see Ken Gormley, 7The Pennsylvania Constitution After
Edmunds, 3 WIDENER J. PUB. L. 55 (1993) (discussing the effects of Edmunds).
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In Edmunds, the court utilized these general factors as a mode
of analysis. The court examined each factor before concluding that
a "good faith" exception to suppression of evidence obtained
pursuant to a warrant, not based on probable cause, would not be
recognized under the Pennsylvania Constitution.”” It has become
clear that although the Edmunds factors are useful considerations
for litigants in presenting state constitutional issues to the
courts,’® they were not intended to formulate rigid criteria for
court analysis.

Since Edmunds, there have been a number of Pennsylvania
Supreme Court decisions that have not employed the four-factor
methodology of Edmunds in deciding whether the Pennsylvania
Constitution affords more criminal procedural rights than the
Federal Constitution.”” This is appropriate, because in a particular
case, any factor, other than the "law from other states" factor,
may be predominant in the analysis. On occasion, the language of
a constitutional provision may be so clear and unambiguous,
particularly if accompanied by any past interpretation indicating
that it means what it says, that no further analysis is necessary or
appropriate in reaching the correct result.’® In some instances,

%5 Edmunds, 586 A.2d at 895-905.

36 A failure to explicitly brief those factors set forth in Edmunds may run the
risk that the superior court will find a waiver of the state constitutional claim.
See Commonwealth v. Lucas, 622 A.2d 325, 327 (Pa. Super. Ct. 1993);
Commonwealth v. Peterfield, 609 A.2d 540, 543-45 (Pa. Super. Ct. 1992)
(plurality opinion). When the state constitutional issue is squarely raised and
discussed, it is doubtful that the Pennsylvania Supreme Court intended Edmunds
to produce such a harsh result. It is only when the issue is not raised, that the
court has considered the issue waived, and will refuse to consider it sua sponte.
E.g., Commonwealth v. Karash, 518 A.2d 537, 538 n.1 (Pa. 1986);
Commonwealth v. Milyak, 493 A.2d 1346 (Pa. 1985); Commonwealth v.
Mimms, 385 A.2d 334, 335 n.5 (Pa. 1978).

7 E.g., Commonwealth v. Martin, 626 A.2d 556 (Pa. 1993);
Commonwealth v. Hess, 617 A.2d 307 (Pa. 1992); Commonwealth v. Kohl, 615
A.2d 308 (Pa. 1992); Commonwealth v. Rodriguez, 614 A.2d 1378 (Pa. 1992);
Commonwealth v. Wilson, 602 A.2d 1290 (Pa.), cert. denied, 112 S. Ct. 2952
(1992); Commonwealth v. Ludwig, 594 A.2d 281 (Pa. 1991). Justice
Papadakos, in dissenting opinions in Kohl, 615 A.2d at 320-21 and Rodriguez,
614 A.2d at 1385-86, noted his dismay that the court was not employing the
method of state constitutional analysis set forth in Edmunds.

%8 See, e.g., Commonwealth v. Ludwig, 594 A.2d 281 (Pa. 1991) (analyzing
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"the history of the provision" will be a particularly dominant
factor; not history in the sense of critical information from the
Framers of Pennsylvania’s original eighteenth-century constitution,
because there is little available that provides guidance for deciding
most issues,> but, rather, history in the sense of past
Pennsylvania Supreme Court decisions that provide guidance for
interpreting the values underlying the constitutional provision.
Such history sometimes clearly points to the correct decision for
related issues under the same constitutional provision. This is
particularly true where the court has been most active in
interpreting a constitutional provision, such as Article I, Section 8,
which governs searches and seizures in Pennsylvania.®

There are many instances of constitutional interpretation in
which neither the text nor history provides much guidance for
deciding a particular issue. Here, "policy," the fourth Edmunds
factor, becomes critical. A decision granting more rights under
Pennsylvania’s Constitution is often based on the simple conclusion
that this is perceived as the more reasoned and just result.®’ The

Pennsylvania’s "face to face" confrontation clause provision in Article I, Section
9). For a discussion of this case, see infra text accompanying notes 506-16.

% On rare occasions, the intent of the "Framers" can be determined, because
the constitutional provision is a new one inserted into the present constitution of
1968, such as the right to appeal. See infra notes 528-81 and accompanying text
(discussing the right to appeal).

© See, e.g., infra notes 102-21 and accompanying text (discussing the issue
of whether suppression is mandated under the Pennsylvania Constitution for
evidence found when police search an area belonging to a defendant, without a
warrant, based on the consent of someone with apparent authority, who did not
have actual authority).

® To some this may seem somewhat of a rudderless approach, based simply
on the personal ideology and preferences of the justices of the Pennsylvania
Supreme Court. See, e.g., Galie, supra note 3, at 310-11 n.276. There is a
twofold answer to this criticism. First, it is unavoidable that personal ideologies
will play an important role in interpreting a generally worded constitution such
as the Pennsylvania and United States Constitutions. One need look no further
than the Warren Court’s constitutional decisions in the area of criminal
procedure as contrasted with the Burger and Rehnquist Courts’ interpretations
of the same provisions of the United States Constitution. Second, the more the
Pennsylvania Constitution is independently interpreted and a precedential body
of law is developed, the more firmly in place the state constitutional "rudder"
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third factor set forth in Edmunds, the decisions of other states, is
really more properly seen as no more than an occasional, useful
subfactor in considering the fourth factor, "policy." As the court
made clear in Edmunds, Pennsylvania, as an independent
sovereign, need not construe its constitution consistently with
similar provisions in other state constitutions.®> The reasoning of
other states’ analyses, however, may be persuasive. The Edmunds
court stated that "[a] mere scorecard of those states which have
accepted and rejected Leon is certainly not dispositive of the issue
in Pennsylvania. However, the logic of certain of those opinions
bears wupon our analysis under the Pennsylvania

will become. See id. The principles of stare decisis will also provide some
stability to guard against future Pennsylvania Supreme Courts quickly discarding
past decisions. See, e.g., Fadgen v. Lenkner, 365 A.2d 147, 152 (Pa. 1976);
Smith v. Glen Alden Coal Co., 32 A.2d 227, 233-34 (Pa. 1943). Decisions such
as Mapp v. Ohio, 367 U.S. 643 (1961) and Miranda v. Arizona, 384 U.S. 436
(1966), survive although they may not be preferred by a majority of the current
United States Supreme Court, which has given them increasingly narrow
applications. Similarly, it is doubtful that a fundamental decision such as
Commonwealth v. Edmunds will soon be overruled despite any change in
Pennsylvania Supreme Court personnel. This is not to say that stare decisis
provides absolute stability. See, e.g., Payne v. Tennessee, 111 S. Ct. 2597
(1991) (wherein the Court overruled two precedents that were only two and four
years old).

Finally, if the decisions of the Pennsylvania Supreme Court interpreting the
Pennsylvania Constitution are viewed as so out of step with the values of the
people of Pennsylvania, the mechanism of constitutional amendment is available.
It has been utilized in California and Florida, where anti-exclusionary rule
amendments were enacted. CAL. CONST. art. I, § 28(d); FLA. CONST. art. I,
§ 12. In Pennsylvania, only once has there been a constitutional amendment
promulgated to overturn a Pennsylvania Supreme Court decision. In response to
Commonwealth v. Triplett, 341 A.2d 62 (Pa. 1975), in which the court held that
a statement suppressed because it was unconstitutionally obtained without
Miranda warnings could not be introduced at trial for impeachment purposes,
Article I, Section 9 of the Pennsylvania Constitution was amended in 1984,
effectively negating 7riplerz. For a discussion criticizing that constitutional
amendment, and in general urging much more legislative restraint in proposing
such constitutional amendments in response to Pennsylvania Supreme Court
decisions, see Faust, supra note 3, at 1003.

82 Commonwealth v. Edmunds, 586 A.2d 887, 899-901 (Pa. 1991).
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Constitution . . . ."® Accordingly, the Edmunds four-factor
methodology was not intended to be rigidly applied in all cases
presenting state constitutional issues to the courts.®

The principal importance of Edmunds, aside from being an
important search and seizure decision, is that it mandates all
Pennsylvania courts to independently analyze the Pennsylvania
Constitution, free of any perceived constraints from United States
Supreme Court decisions construing similar provisions of the Bill
of Rights. Significantly, United States Supreme Court precedent is
not even included as a mandatory factor for analysis. The
institutional purpose of including "related case-law from other
states" as a factor, and excluding relevant United States Supreme
Court precedent, was to underscore the need for an independent
analysis. Of course, a United States Supreme Court case reaching
an opposite conclusion than is urged under the state constitution is
relevant and must be discussed, as the Pennsylvania Supreme
Court did in Edmunds. However, the court made clear that it is not
necessarily going to be a factor in determining the proper
interpretation of the Pennsylvania Constitution. Similar to the
decisions of sister states, the usefulness of United States Supreme
Court precedent in reaching the correct state constitutional
interpretation lies only in the persuasiveness of its underlying
reasoning. "Depending upon the particular issue presented, an
examination of related federal precedent may be useful as part of
the state constitutional analysis, not as binding authority, but as
one form of guidance. However, it is essential that courts in
Pennsylvania undertake an independent analysis under the
Pennsylvania Constitution. "%

Edmunds is the court’s boldest and most articulate advocacy
of independent constitutional analysis.®® Furthermore, the decision

& Id. at 900.

* For an expansion of this argument, see Gormley, supra note 54, at 67.

¢ Edmunds, 586 A.2d at 895.

* Edmunds may very well signal an openness to reconsider past
Pennsylvania constitutional holdings that were not based on reasoned
independent analysis. For example, for many years, the Pennsylvania Supreme
Court held that Pennsylvania’s double jeopardy clause provided coextensive
protections, no greater than its federal counterpart. See infra notes 481-97 and
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makes clear that it is the duty of all courts in Pennsylvania to
reach a reasoned decision under the Pennsylvania Constitution
when presented with such an issue.®’ If the proper result is to
grant more rights under the Pennsylvania Constitution, then any
court that abdicates this authority and duty acts unfairly to the
accused. Important issues of first impression cannot be left to
higher courts to decide, because a denial of relief under the
Pennsylvania Constitution, for whatever reason, even deferral to
a higher court’s greater expertise, is a decision that materially
affects the interests of the defendant, who may never be able to
obtain review in Pennsylvania’s highest court.%®

accompanying text. However, in Commonwealth v. Smith, 615 A.2d 321 (Pa.
1992), the court held in the context of prosecutorial misconduct, that
Pennsylvania’s Constitution provided more double jeopardy protection than
required by the United States Constitution. Id. at 325.

87 The Pennsylvania Superior Court has on rare occasions independently
analyzed the Pennsylvania constitutional issue, and on even fewer occasions has
concluded that the Pennsylvania Constitution requires more protection than
afforded by the Federal Constitution. See Commonwealth v. Parker, 619 A.2d
735 (Pa. Super. Ct. 1993); Commonwealth v. Danforth, 576 A.2d 1013 (Pa.
Super. Ct. 1990); Commonwealth v. Beauford, 475 A.2d 783 (Pa. Super. Ct.
1984), appeal denied, 496 A.2d 1143 (Pa. 1985).

Unfortunately, much more frequently the court has followed what is known
as the "lockstep approach,” simply reaching the same result as relevant United
States Supreme Court precedent without independent reasoning and analysis. See
FRIESEN, supra note 49, at 1:49-1:51 (explaining generally the meaning of the
"lockstep approach"); see, e.g., Commonwealth v. Quiles, 619 A.2d 291, 297
n.4 (Pa. Super. Ct. 1993) (citation omitted) (noting in a case of first impression
under the Pennsylvania Constitution that in the absence of a Pennsylvania
Supreme Court decision rejecting the relevant United States Supreme Court
decision, "we are uninclined to reject otherwise controlling authority of the
United States Supreme Court"); Commonwealth v. Nissly, 549 A.2d 918 (Pa.
Super. Ct. 1988) (ignoring relevant Pennsylvania Supreme Court precedent, the
lower court cited to relevant United States Supreme Court cases and then simply
held that "[w]e see no reason to adopt a different standard under the
confrontation provision of the Pennsylvania Constitution"), appeal denied, 562
A.2d 319 (Pa. 1989).

® A defendant has no right to have his case heard by the Pennsylvania
Supreme Court. After an adverse decision by the intermediate appellate court
hearing criminal appeals, the supreme court review is discretionary. The
defendant must file a petition for allowance of appeal. PA. R. Aprp. P. 1112-
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The remainder of this Article reviews areas in which the
Pennsylvania Supreme Court has decided that the Pennsylvania
Constitution confers greater criminal procedure protections than
the minimum provided under the United States Constitution, and
it addresses selected areas where the Pennsylvania courts may
extend greater protection in the future. Structurally, the issues are
presented roughly in the order of the criminal justice process,
starting from the investigatory stage and ending with the right to
appeal.

In 1981, former Chief Justice Roberts of the Pennsylvania
Supreme Court stated that "the constitution of this Commonwealth
remains today a vital and independent bulwark of liberty."* The
remainder of this Article is premised on the hope and belief that
the Pennsylvania Constitution will continue to be interpreted by all
courts in Pennsylvania as "a vital and independent bulwark of
liberty."

III. SEARCH AND SEIZURE

In recent years, the United States Supreme Court has lessened
Fourth Amendment protections in many areas, paying only lip
service to values that were thought to underlie the protections
provided by that Amendment.”® The Pennsylvania Supreme Court
has often refused to follow this lead, and a body of law has now
developed independently, reflecting Pennsylvania’s Article I,
Section 8 constitutional prohibition against unreasonable searches
and seizures.

In Commonwealth v. Edmunds,” the court provided its most
detailed discussion of the history and purpose of Article I, Section
8, stating that the "twin aims of [that amendment are] . . . the
safeguarding of privacy and the fundamental requirement that

1115.

¢ Roberts, supra note 14, at 411.

70 See, e.g., California v. Hodari D., 111 S. Ct. 1547 (1991); Illinois v.
Rodriguez, 497 U.S. 177 (1990); Oliver v. United States, 466 U.S. 170 (1984);
New York v. Belton, 453 U.S. 454 (1981).

71 586 A.2d 887 (Pa. 1991).
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warrants shall only be issued upon probable cause."’? The
Edmunds court held that the Pennsylvania Constitution required the
exclusion of evidence seized pursuant to a warrant not based on
probable cause. The court explained that the Article I, Section 8
right to privacy is violated by such a search whether or not the
police acted in good faith. The court further noted that the
exclusionary rule in Pennsylvania serves to protect the right of
privacy and not simply to deter improper police conduct.”” The
court rejected the Fourth Amendment approach of the United
States Supreme Court in United States v. Leon,” which held that
the exclusionary rule did not apply to evidence seized as the result
of a warrant issued without probable cause obtained by police
acting in good faith.”*

The Pennsylvania Supreme Court has shown much more
concern for privacy interests than the United States Supreme
Court, and it has consistently protected the individual whenever
there was a reasonable expectation of privacy.’® The Edmunds

2 Id. at 899.
7 1d.
74 468 U.S. 897 (1984).
5 Id. at 925-26.
¢ Article I, Section 8 of the Pennsylvania Constitution provides:
The people shall be secure in their persons, houses, papers and
possessions from unreasonable searches and seizures, and no warrant
to search any place or to seize any person or things shall issue
without describing them as nearly as may be, nor without probable
cause, supported by oath or affirmation subscribed to by the affiant.
PA. CoNST. art. I, § 8.
In Katz v. United States, 389 U.S. 347 (1967), the Court held for the first
time that a search, as defined by the Fourth Amendment, did not require a
physical penetration of an area. It emphasized that the United States Constitution
"protects people, not places," and that an individual was protected whenever
there was a reasonable expectation of privacy. Id. at 351. In Katz, because there
was no warrant, the Court held unconstitutional the placement of a listening
device outside of a closed public phone booth even though there was probable
cause to believe that the user of that phone was committing a crime. "[S]earches
conducted outside the judicial process, without prior approval by judge or
magistrate, are per se unreasonable under the Fourth Amendment—subject only
to a few specifically established and well-delineated exceptions.” Id. at 357
(footnotes omitted). Although the United States Supreme Court has retreated in
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court noted that "a steady line of case-law has evolved under the
Pennsylvania Constitution, making clear that Article I, Section 8
is unshakably linked to a right of privacy in this
Commonwealth."”’

For example, the Pennsylvania Supreme Court has held that
the individual has a reasonable expectation of privacy in bank
records and telephone records under the Pennsylvania Constitution.
The Pennsylvania Supreme Court held that police must obtain a
warrant based on probable cause for an examination of bank
records’® or the installation of a pen register.” The court
rejected the reasoning of United States Supreme Court decisions
which have concluded that such records were not entitled to
constitutional protection from police intrusion.®® Likewise, the
Pennsylvania Supreme Court has refused to treat a dog-sniff search
of a person’s footlocker for drugs as a nonsearch beyond
constitutional search and seizure protections.®® Furthermore,
although the United States Supreme Court has taken an
increasingly restrictive view toward standing to challenge
unconstitutional police action,®? the Pennsylvania Supreme Court

practice from honoring the privacy component of the right to be free from
searches and seizures, and it has created more and more exceptions to the
warrant requirement, the Pennsylvania Supreme Court has embraced these
privacy values in interpreting the Pennsylvania Constitution.

77 Edmunds, 586 A.2d at 898.

’® Commonwealth v. DeJohn, 403 A.2d 1283 (Pa. 1979), cert. denied, 444
U.S. 1032 (1980).

7 Commonwealth v. Melilli, 555 A.2d 1254 (Pa. 1989).

8 See Smith v. Maryland, 442 U.S. 735 (1979) (pen register); United States
v. Miller, 425 U.S. 435 (1976) (bank records). Although the Pennsylvania
Supreme Court viewed banks and telephones as necessities of modern life,
engendering in their users a reasonable expectation of privacy from government
intrusion, the court has agreed with the United States Supreme Court that any
such expectation is not reasonable when there is a misplaced confidence in a
person with whom you choose to speak. Commonwealth v. Blystone, 549 A.2d
81 (Pa. 1988) (holding that government wiretapping of conversations, with
consent of one of the parties, does not violate the Pennsylvania Constitution),
aff’d on other grounds, Blystone v. Pennsylvania, 494 U.S. 299 (1990).

¥ Commonwealth v. Johnston, 530 A.2d 74 (Pa. 1987) (rejecting the
reasoning and Fourth Amendment holding in United States v. Place, 462 U.S.
696 (1983), that a canine sniff is not a search).

82 See Rawlings v. Kentucky, 448 U.S. 98 (1980); United States v. Salvucci,
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has rejected the United States Supreme Court’s approach. In
Commonwealth v. Sell, the court held that a person who possesses
an item has standing to challenge a search and seizure and that
such standing is automatic if the person is charged with a
possessory offense.®?

The Sell decision is important not only because of its holding
concerning standing, but also because of its underlying rationale,
which affords more security to a person’s possessions under the
Pennsylvania Constitution than is afforded by the United States
Constitution. The Pennsylvania Supreme Court ascribes
meaningful, independent importance to the admonition in Article
I, Section 8 that "[t]he people shall be secure in their
possessions” by conferring standing to challenge searches and
seizures even in the absence of a reasonable expectation of privacy
in the place to be searched.®* The Sell court noted that "[the
Pennsylvania Supreme Court has] held that personal possessions
remain constitutionally protected under Article I, section 8 until
their owner meaningfully abdicates his control, ownership or
possessory interest therein."®

448 U.S. 83 (1980); Rakas v. Illinois, 439 U.S. 128 (1978). Collectively, these
cases establish that ownership or possession of an item seized provides no basis
for standing to challenge the constitutionality of the seizure of that item, nor
does being present with the owner’s permission at the place which is searched.
Standing is conferred only on those whom the Court views as having "a
legitimate expectation of privacy in the invaded place." Salvucci, 448 U.S. at
91-92 (quoting Rakas, 439 U.S. at 140).

8 470 A.2d 457, 469 (Pa. 1983).

8 Id. at 468-69. However, the defendant will not prevail at the hearing
unless the police have acted unconstitutionally. For example, entry into an
abandoned house to effectuate an arrest does not require an arrest warrant. See
infra notes 207-32 and accompanying text (discussing the need for an arrest
warrant only for an arrest in a home). Therefore, a defendant with standing is
still not entitled to suppression of evidence seized after a warrantless entry into
an abandoned house to arrest him. Commonwealth v. Peterson, No. J-82-1993
(E.D. Pa. Nov. 5, 1993).

8 Sell, 470 A.2d at 469. Before Sell, in the standing context, the court had
stated that "an individual’s effects and possessions are constitutionally protected
from unreasonable search and seizure as well as his person.” Commonwealth v.
White, 327 A.2d 40, 42 (Pa. 1974) (citing U.S. CONST. amend. IV; PA.
CONST. art. 1, § 8), cert. denied, Pennsylvania v. White, 421 U.S. 971 (1975)).



1993] CRIMINAL PROCEDURE RIGHTS 241

Recently, the court emphasized that the protections provided
by Article I, Section 8 of the Pennsylvania Constitution against
unreasonable search and seizure will be viewed as particularly in
need of safeguarding when it is the person that is affected, not
simply the person’s possessions. In 1987, in Commonwealth v.
Johnston, the court held that the Pennsylvania Constitution requires
that police have reasonable suspicion before they conduct a dog
sniff of a person’s footlocker in an effort to detect whether drugs
are present.?® In 1993, in Commonwealth v. Martin, the court
addressed the issue of a canine-sniff search for drugs of a satchel
being carried by a lawfully stopped person.®” The court
distinguished Johnston, and held that probable cause, not
reasonable suspicion, was required because the search in Martin
involved the belongings he was carrying on his person.®® The
Martin court stated, "[A]lthough privacy may relate both to
property and to one’s person, an invasion of one’s person is, in the
usual case, [a] more severe intrusion on one’s privacy interest than
an invasion of one’s property."® The Martin decision is a good
example of how the Pennsylvania Supreme Court demands a
heightened degree of scrutiny in cases involving one’s person and
not merely one’s property.

Martin is also significant because it emphasizes the importance
of the warrant requirement under the Pennsylvania Constitution.
Although the Pennsylvania Supreme Court did not believe that
there was probable cause for the canine-sniff search, the court

In a case after Sell, the court held that there was no standing after concluding
that the defendant was not charged with a possessory offense in connection with
the search and seizure and "appellant did not assert a possessory interest in the
evidence seized." Commonwealth v. Peterkin, 513 A.2d 373, 378 (Pa. 1986),
cert. denied, 479 U.S. 1070 (1987).

8 530 A.2d 74, 79 (Pa. 1987).

87 626 A.2d 556 (Pa. 1993).

8 Id. at 560.

8 Id.; see Commonwealth v. Reese, 549 A.2d 909, 910 (Pa. 1989) (holding
that visitor’s property can be searched during the execution of a valid search
warrant at an apartment), cert. denied, 497 U.S. 1003 (1990). "We now believe
there is a constitutional difference between the search of a visitor’s person and
the search of a visitor’s personal property (property which is not on the person)
located on premises where a search warrant is being executed . . . ." Id.
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stated that "we also hold that once the police have probable cause
and a sniff search has been conducted pursuant to that probable
cause . . . the police must secure a search warrant"®® to search
the satchel. In Edmunds, the court stated that one aim of Article
I, Section 8 is that warrants be based on probable cause.”® That
constitutional requirement would obviously be meaningless if no
warrant at all is necessary. In 1984, the Pennsylvania Supreme
Court explained that "[i]n order to insure the protection of [the
Fourth Amendment and Article I, Section 8,] both this Court and
the United States Supreme Court require law enforcement officers
to obtain a judicially issued search warrant absent certain exigent
circumstances."®? Although that is no longer true of the United
States Supreme Court,” Martin and other Pennsylvania Supreme
Court decisions indicate that a core value of Article I, Section 8 is

% Martin, 626 A.2d at 560. Martin was another instance of the Pennsylvania
Supreme Court’s refusal to extend Terry v. Ohio, 392 U.S. 1 (1968), as a
matter of state law, beyond its circumstances. Terry held that when a police
officer has reasonable suspicion that a person he observes on the street is
engaged in criminal activity and armed, the officer may conduct a stop and
frisk. Id. at 30-31. In Commonwealth v. Lovette, 450 A.2d 975 (Pa. 1982),
cert. denied, 459 U.S. 1178 (1983), the court held as a matter of state law that
an arrest occurs when an individual is transported from the scene of a stop, and
that probable cause is therefore required for this intrusion. I/d. at 978. Recently,
in Commonwealth v. Rodriguez, 614 A.2d 1378 (Pa. 1992), the court held that
the Pennsylvania Constitution was violated by detaining a person found on the
stoop of an apartment building when police were entering to search an
apartment. The court held that there was no reasonable suspicion or probable
cause and that it would not condone a new category of detentions beyond stop
and frisk based on reasonable suspicion or arrest based on probable cause. Id.
at 1382-84. It noted that it was rejecting a test dependent on a subjective
balancing of the circumstances confronting the officer "just as we did a decade
ago in Commonwealth v. Lovette, 450 A.2d 975 (Pa. 1982)." Rodriguez, 614
A.2d at 1382.

°" Commonwealth v. Edmunds, 586 A.2d 887, 896-97 (Pa. 1991).

22 Commonwealth v. Chandler, 477 A.2d 851, 855 (Pa. 1984).

? See, e.g., California v. Carney, 471 U.S. 386 (1985) (holding that it is
constitutional to search a mobile home parked on a downtown lot without a
warrant and with no showing of exigent circumstances); United States v. Johns,
469 U.S. 478 (1985) (stating that it is constitutional to open packages and search
them without a warrant three days after they were seized).
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that search and seizure decisions are not to be left to the discretion
of the police, absent exigent circumstances.>

The fact that the warrant requirement is of paramount
importance,” in the view of the Pennsylvania Supreme Court, is

% E.g., Commonwealth v. Rodriguez, 585 A.2d 988 (Pa. 1991) (holding
that a warrant is needed for the search of an automobile in Pennsylvania absent
exigent circumstances; here there were exigent circumstances). "Generally,
[under Article I, Section 8], a search or seizure is not reasonable unless it is
conducted pursuant to a search warrant issued by a magistrate upon a showing
of probable cause." Commonwealth v. Kohl, 615 A.2d 308, 315 (Pa. 1992)
(taking of blood from a person after an auto accident without probable cause
pursuant to implied consent law violated federal and state constitutions).

% Coolidge v. New Hampshire, 403 U.S. 443 (1971) recognized "[t]he
classic statement of the policy underlying the warrant requirement." Id. at 449.
The Coolidge Court quoted from earlier precedent.

"The point of the Fourth Amendment, which often is not grasped
by zealous officers, is not that it denies law enforcement the support
of the usual inferences which reasonable men draw from evidence. Its
protection consists in requiring that those inferences be drawn by a
neutral and detached magistrate instead of being judged by the officer
engaged in the often competitive enterprise of ferreting out crime.

Any assumption that evidence sufficient to support a magistrate’s

disinterested determination to issue a search warrant will justify the

officers in making a search without a warrant would reduce the

Amendment to a nullity and leave the people’s homes secure only in

the discretion of police officers. "

Id. (quoting Johnson v. United States, 333 U.S. 10, 13-14 (1948).

Professor Phyllis T. Bookspan’s comments on the import of the Fourth
Amendment’s warrant requirement are at least equally applicable to the role of
the warrant in Pennsylvania’s Constitution.

Consistent with the genius of checks and balances of our
constitutional democracy, the warrant requirement places the judiciary
between the executive branch and the people. The police are an arm
of the executive branch. Before the executive can invade the protected
privacy rights of the people, it must get authority from a judicial
officer. It is this judicial intercession in executive actions that
provides security against unconstitutional intrusions. The probable
cause requirement and reasonableness clauses also protect against
unconstitutional intrusions. These provisions, however, only provide
the measure by which intrusions are judged. The warrant requirement
alone grants a procedural right and places another branch of
government between the executive and the people.
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also demonstrated by its interpretation of the warrant-clause
particularity requirement of the Pennsylvania Constitution.®® In
Commonwealth v. Grossman,’ the court held that all evidence
seized pursuant to a warrant had to be suppressed because the
warrant was overbroad in its description of the items authorized to
be seized, and thus violated the Pennsylvania Constitution.®® Only
those items for which probable cause is provided in the supporting
affidavit are authorized to be seized when the warrant is
executed.”” The court explained that the purpose of the
particularity requirement is to make general searches impossible
and to significantly limit the discretion of the executing
officers.'® The court also noted that the language of Article I,
Section 8 differed significantly from the Fourth Amendment.
The language of the Pennsylvania Constitution requires
that a warrant describe the items to be seized "as nearly
as may be . . . ." The clear meaning of the language is
that a warrant must describe the items as specifically as
is reasonably possible. This requirement is more stringent
than that of the Fourth Amendment, which merely
requires particularity in the description. The Pennsylvania
Constitution further requires the description to be as
particular as is reasonably possible.!®!

The additional step of procuring a warrant before searching or
seizing a person, place, or thing is neither outdated nor unnecessary.
Rather, it is a strong symbol of limited government, a valuable check
on unbridled police discretion, and an important protector of the right
of the people to individual privacy.

Phyllis T. Bookspan, Reworking the Warrant Requirement: Resuscitating the
Fourth Amendment, 44 VAND. L. REV. 473, 520-21 (1991).

% PA. CONST. art. I, § 8.

¥7 555 A.2d 896 (Pa. 1989).

% Id. at 900.

»® Id.

100 Jd. at 899. Items not described in the warrant may be seized only when
inadvertently discovered in plain view. See infra notes 151-71 and accompanying
text (discussing the doctrines of plain view and inadvertence).

191 Grossman, 555 A.2d at 898 (alteration in original) (footnote omitted)
(quoting PA. CoONST. art. I, § 8).



1993] CRIMINAL PROCEDURE RIGHTS 245

Thus, Article I, Section 8, as interpreted by the Pennsylvania
Supreme Court, reflects core values that serve to protect the
individual’s privacy and possessions. In order to protect these
interests, there is a strong constitutional preference, except in
exigent circumstances, for particularized warrants based on
probable cause. The suppression of seized evidence is the
constitutionally mandated remedy when search and seizure rights
are violated. This must be so regardless of the subjective intent of
the police officer or other official responsible for the intrusion.

These constitutional guideposts lead the way to many search
and seizure issues not yet definitively decided under the
Pennsylvania Constitution; Pennsylvania courts may provide
constitutional protections that the United States Supreme Court has
not provided. Some of these issues are now discussed.

A. Warrantless Searches Based on Mistaken Belief
of Authorized Third-Party Consent

In Illinois v. Rodriguez, a majority of the United States
Supreme Court concluded that the Federal Constitution is not
violated if police make a warrantless, nonexigent entry into an
apartment based on a reasonable but mistaken belief that the
person who consents to their entry was authorized to do so.!®
The majority found no constitutional violation because it focused
exclusively on the actions of the police.!®® The Court held that
the police had acted reasonably when they incorrectly concluded
that the person who had consented to the entry had authority to do
so, and that, therefore, no prohibited, unreasonable search and
seizure had taken place.!® A majority of a Pennsylvania Superior
Court, sitting en banc, has followed Illinois v. Rodriguez as a
matter of state constitutional law.!%” However, it is probable that
the Pennsylvania Supreme Court will continue to focus on an

102 497 U.S. 177, 185-86 (1990).

103 1d.

104 Id. at 186.

15 Commonwealth v. Quiles, 619 A.2d 291 (Pa. Super. Ct. 1993) (en banc);
see also Commonwealth v. Blair, 575 A.2d 593 (Pa. Super. Ct. 1990), appeal
denied, 585 A.2d 466 (Pa. 1991).
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individual’s expectation of privacy rather than simply looking at
the conduct of the police, and it will find a violation of the
Pennsylvania Constitution under such circumstances.

In Pennsylvania and elsewhere, "[i]t is firmly established that
a warrantless search of property is not precluded when consent is
given by a person who possesses the authority to consent to a
search."!% In 1973, the United States Supreme Court explained
in United States v. Matlock'” that police have the right to enter
and search when one who possesses common authority gives
consent because that person has a right to do so, and the other
coinhabitants or copossessors "have assumed the risk that one of
their number might permit the common area to be searched."!®
In Marlock, the United States Supreme Court expressly left open
the question, decided seventeen years later in Rodriguez, of
whether a reasonable, mistaken belief in authority to consent
would suffice.!®”

Both before and after Marlock, when addressing the issue of
third-party consent, the Pennsylvania Supreme Court has not
indicated that it believed that apparent authority could
constitutionally replace actual authority to consent. The sole
constitutional justification for permitting searches based on third-
party consent is that the nonconsenting person has no reasonable
expectation of privacy in the area that he shares with others, who,
in turn, have the power to control and share access of that area
with others.!'® Thus, twenty-five years ago in a case in which

196 Commonwealth v. Tedford, 567 A.2d 610, 625 (Pa. 1989).

197 415 U.S. 164 (1974).

1% Id. at 171 n.7.

19 Id. at 177 n.14.

119 psychological research on social relationships questions the underlying
assumption that people who share premises have a diminished expectation of
privacy concerning people outside the relationship searching their premises. See,
e.g., Dorothy K. Kagehiro & William S. Laufer, Illinois v. Rodriguez and the
Social Psychology of Third-Party Consent, 27 CRIM. L. BULL. 42 (1991). The
third-party consent doctrine is a legal conclusion that this expectation of privacy
is unreasonable. The validity of the third-party consent doctrine has never been
decided under the Pennsylvania Constitution. An argument can be made that
sharing with others is significantly different than sharing with the police.
Therefore, there still is a reasonable expectation of privacy, just as the
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the Pennsylvania Supreme Court found that no constitutional
violation occurred when a wife consented to a police search of an
area shared with her husband, the court noted that the key inquiry
was: "What was the nature of the appellant’s privacy here?"!!!
The continued focus in the Pennsylvania Supreme Court has been
on whether the nonconsenting individual had a reasonable
expectation of privacy in the place that was searched.!'?
Whenever the nonconsenting defendant had a reasonable
expectation of privacy because he did not share access and control
with the person who consented to the police search, the
Pennsylvania Supreme Court remedy has been suppression.'!”
The good faith and reasonable but mistaken belief of the police in
the authority of the consenter has never been a consideration,
because the focus has been on the privacy interests of the person
who has had his place searched, not on the thoughts and feelings
of the police.'*

Pennsylvania Supreme Court found with bank records and telephone records.
See supra notes 78-80 and accompanying text. However, the Pennsylvania
Supreme Court has already held that wiretapping of a conversation is not
violative of the Pennsylvania Constitution when one party consents.
Commonwealth v. Blystone, 549 A.2d 81 (Pa. 1988), gff’d on other grounds,
494 U.S. 299 (1990). The court found no reasonable expectation of privacy in
the context of misplaced trust in another person who then shares with police
what was thought to be private between the two people. But see Commonwealth
v. Schaeffer, No. 53 M.D. 1988, 1993 WL 210862 (Pa. June 1, 1993) (opinion
in support of affirmance for equally divided court) (secretly recorded
conversations violate Article I, Section 8 when the informer is inside the
individual’s home). The result is likely to be the same as Blystone under the
Pennsylvania Constitution with third-party consent to a police search by one with
shared access and control. ,

"' Commonwealth ex rel. Cabey v. Rundle, 248 A.2d 197, 199 (Pa. 1968).

2 See, e.g., Commonwealth v. Latshaw, 392 A.2d 1301 (Pa. 1978), cert.
denied, 441 U.S. 931 (1979).

3 Commonwealth v. Silo, 389 A.2d 62 (Pa. 1978), cert. denied, 439 U.S.
1132; Commonwealth v. Garcia, 387 A.2d 46 (Pa. 1978); Commonwealth v.
Storck, 275 A.2d 362 (Pa. 1971).

' Under Rodriguez, with its focus only on police conduct, a person could
be subjected to a police intrusion based on the consent of an intruder. If police
arrived at a home and a persuasive, self-confident burglar answered the door and
pretended to be a joint possessor of the house, the homeowner would have no
constitutional cause to complain of any ensuing police search so long as the
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Although the Pennsylvania Supreme Court’s third-party
consent decisions have not separately analyzed the Pennsylvania
Constitution, the importance lies in the court’s approach to the
issue over a long period of time when it was an open question
under Fourth Amendment jurisprudence.!'® The concerns for
privacy in these decisions are entirely consistent with those
decisions interpreting the Pennsylvania Constitution and its core
values. A search of an individual’s home or other area belonging
to that person based only on the reasonable but mistaken police
belief of authorized consent is a warrantless, nonexigent invasion
of an area where a person has a reasonable expectation of privacy.
Often, the search will be without probable cause as well. The
constitutional justification for allowing a warrantless search is
missing. The nonconsenting individual’s privacy interest was never
diminished because control was never shared with the individual
consenting to the police search.

In short, this type of search violates the rights of the
individual, and, as Justice Marshall noted in dissent in Rodriguez,
"only the minimal interest in avoiding the inconvenience of
obtaining a warrant weighs in on the law enforcement side."!'!®

police reasonably relied on the representations and consent of the burglar.

'S While it was an open Fourth Amendment question, the states were
divided as to whether apparent authority rather than actual authority would
constitutionally justify a third-party ccnsent search. The Supreme Court of
Oregon, noting some other state decisions holding differently, emphatically
rejected the good faith exception later adopted by the United States Supreme
Court in Rodriguez.

[Clonsent of a person who . . . has no status as a common occupant
is, in effect, no consent at all. Such an entry, so far as the defendant
is concerned, is identical to an entry in which no consent had been
obtained. The defendant’s expectation of privacy is the same and the
interference with the defendant’s privacy is identical in both cases. .
. . The Fourth Amendment unquestionably affects police conduct; but
it was not enacted for the primary purpose of encouraging police to

act in good faith. It was enacted to protect people in their homes

against unreasonable, warrantless searches. The exception proposed

by the state would engorge the constitutional right.

State v. Carsey, 664 P.2d 1085, 1094 (Or. 1983).

16 Tllinois v. Rodriguez, 497 U.S. 177, 192 (1990) (Marshall, J.,

dissenting).
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That interest carries very little weight under the Pennsylvania
Constitution, which, without consent, requires a valid warrant for
a police search when there are no exigent circumstances. When
police have the opportunity to obtain a warrant, but instead choose
to rely on consent by a third party as authorization for a search,
they, not the nonconsenting citizen with a reasonable expectation
of privacy, should constitutionally "accept the risk of error."'!’
Further, "Edmunds teaches us that the reasonableness of police
conduct is irrelevant when examining the strict protections afforded
the citizens of this Commonwealth under our Constitution."!'® In
Edmunds,'” the Pennsylvania Supreme Court made it crystal
clear that the Pennsylvania constitutional focus for exclusionary
rule purposes is on whether the privacy rights guaranteed in
Article I, Section 8 have been violated.!?® The Edmunds court
rejected the good faith doctrine when police have obtained an
invalid warrant by reasonably, but mistakenly believing there was
probable cause. Therefore, it is unlikely that the court will extend
the good faith doctrine to a warrantless situation when a citizen’s
privacy rights have been violated under the Pennsylvania
Constitution.'?!

"7 Id. at 193.

¥ Commonwealth v. Quiles, 619 A.2d 291, 303 (Pa. Super. Ct. 1993) (Del
Sole, J., dissenting) (objecting to the holding that Illinois v. Rodriguez would be
followed as matter of state constitutional law).

11 586 A.2d 887 (Pa. 1991); see discussion supra notes 52-68 and
accompanying text.

' Many have criticized lllinois v. Rodriguez in particular, and the Court’s
approach in general, in interpreting the Fourth Amendment, focusing
increasingly on the reasonableness of police behavior without adequately
considering the warrant requirement of that provision or the privacy interests
sought to be protected. E.g., Frank C. Capozza, Comment, Whither the Fourth
Amendment: An Analysis of Illinois v. Rodriguez, 25 IND. L. REV. 515 (1991);
Gregory S. Fisher, Comment, Search and Seizure Third-Party Consent:
Rethinking Police Conduct and the Fourth Amendment, 66 WASH. L. REv. 189
(1991); Gary L. Wimbish, Comment, The U.S. Supreme Court Adopts
‘Apparent Authority’ Test to Validate Unauthorized Third Party Consent to
Warrantless Search of Private Premises in Illinois v. Rodriguez, 20 Cap. U. L.
REvV. 301 (1991); Tammy Campbell, Casenote, Illinois v. Rodriguez: Should
Apparent Authority Validate Third-Party Consent Searches?, 63 U. CoLo. L.
REV. 481 (1992).

2! At least with a warrant, a neutral authority has approved, in advance,
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B. Warrantless Searches Based on Open Fields Doctrine

The United States Supreme Court has held that it is always
constitutional for police to trespass on a person’s property without
a warrant and to search for criminal activity, so long as the area
searched can be considered an open field.'?> An open field, as
defined in Oliver v. United States'”® and United States v.
Dunn,'” means anything beyond the curtilage of the home.'?
Curtilage is determined by

particular reference to four factors: the proximity of the

area claimed to be curtilage to the home, whether the area

is included within an enclosure surrounding the home, the

nature of the uses to which the area is put, and the steps

taken by the resident to protect the area from observation

by people passing by.!?°

Thus, the United States Supreme Court, under the guise of a
doctrine mislabeled "open fields," has held that under no
circumstances can a person be constitutionally protected from an
unwarranted, governmental intrusion that is not very near to the
home. Pennsylvania will likely join other state courts that have
rejected the United States Supreme Court’s open fields doctrine
and have held as a matter of state law that there are no areas on a

what police have done. However, whenever a good faith test is employed, the
danger is that the objective standard for judging the police conduct has been
obliterated. With a good faith exception to the warrant requirement, the question
whether there was probable cause becomes constitutionally irrelevant. Likewise,
recognizing an apparent authority exception to third-party consent makes the
question heretofore thought critical to the constitutional analysis one that need
not be answered. The constitutional question whether there was actual authority
of the third person to consent is replaced by the question whether police
reasonably believed that the person had the authority to consent.

122 United States v. Dunn, 480 U.S. 294 (1987); Oliver v. United States,
466 U.S. 170 (1984).

'2 466 U.S. 170 (1984).

124 480 U.S. 294 (1987). The "open fields" doctrine was first announced by
the Court in Hester v. United States, 265 U.S. 57 (1924).

125 Dunn, 480 U.S. at 304; Oliver, 466 U.S. at 180.

126 Dunn, 480 U.S. at 301.
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person’s property that are per se deemed to be beyond
constitutional protection.!?’

There is no way to square Oliver and Dunn with Katz v.
United States.'”® In Katz, the United States Supreme Court held
that it was not the area searched that determined whether search
and seizure rights were violated, but whether the person had a
reasonable expectation of privacy.'” In Oliver and Dunn, the
United States Supreme Court relied on dubious, historical,
common-law analysis'*® and an exceedingly literal reading of the
Fourth Amendment. The Oliver Court noted that "the term
‘effects’ [in the Fourth Amendment] is less inclusive than
‘property’ and cannot be said to encompass open fields.""?!

The Pennsylvania Constitution does not use the word
"effects." Article I, Section 8 provides that people shall be secure
in their "possessions,” which would ordinarily be viewed to
include the land one owns.'*? In other contexts, the Pennsylvania

'27 People v. Scott, 593 N.E.2d 1328 (N.Y. 1992); State v. Dixson, 766
P.2d 1015 (Or. 1988); State v. Kirchoff, 587 A.2d 988 (Vt. 1991); see State v.
Barnett, 703 P.2d 680 (Haw. 1985); State v. Thornton, 453 A.2d 489 (Me.
1982).

122 389 U.S. 347 (1967). For the same conclusion, see, e.g., Oliver, 466
U.S. at 185-88 (Marshall, J., dissenting); Scorr, 593 N.E.2d at 1334; Kirchoff,
587 A.2d at 992.

12 Karz, 389 U.S. at 351-53.

13 Although a distinction between curtilage and the area beyond the curtilage
was important at common law in defining certain criminal offenses, it is doubtful
that those distinctions were intended to define Fourth Amendment rights. See,
e.g., Dixson, 766 P.2d at 1023; Stephen A. Saltzburg, Another Victim of Illegal
Narcotics: The Fourth Amendment (As Illustrated by the Open Fields Doctrine),
48 U. PrrT. L. REV. 1, 15-16 (1986).

13! Oliver, 466 U.S. at 177. "The Framers would have understood the term
‘effects’ to be limited to personal, rather than real, property.” Id. at n.7.

132 Justice Marshall, dissenting in Oliver, pointed out that whether something
could be labeled an "effect” had been considered irrelevant in cases that the
Court was not overruling. "For example, neither a public telephone booth nor
a conversation conducted therein can fairly be described as a person, house,
paper, or effect; yet we have held that the Fourth Amendment forbids the police
without a warrant to eavesdrop on such a conversation." Id. at 185 (Marshall,
J., dissenting) (footnote omitted) (citing Katz v. United States, 389 U.S. 347
(1967)).
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Supreme Court has extended more protection to a person’s interest
in his possessions than the United States Supreme Court has
afforded under the Federal Constitution.*?

Pennsylvania has not had occasion to interpret the application
of the open fields doctrine under Article I, Section 8 since Oliver
and Dunn.'* However, in Commonwealth v. Oglialoro,'® in
1990, the Pennsylvania Supreme Court analyzed a related Fourth
Amendment issue by employing the Karz expectation of privacy
test. In Oglialoro, the court stated that "[t]he controlling
consideration is whether the individual contesting the search and
seizure entertains a legitimate expectation of privacy in the
premises or area searched."'®® In Oglialoro, the court noted that
whatever is left exposed to the public is not entitled to
constitutional protection, whether it is the inside of an apartment
because windows are left open, or, as in Oglialoro, it is a pole
barn with a translucent roof which, though within the curtilage,
could be viewed by the government or anyone else from an
airplane.’® Having based its holding in Oglialoro on the absence
of an expectation of privacy,!*® the Pennsylvania Supreme Court

133 See supra notes 81-85 and accompanying text.

134 Before Oliver and Dunn, the Pennsylvania Supreme Court noted that
under the Fourth Amendment, the open fields doctrine may still be viable (as
beyond constitutional protection) as an exception to the Katz reasonable
expectation of privacy test. Commonwealth v. Treftz, 351 A.2d 265, 270-71
(Pa. 1976). The superior court, under Fourth Amendment analysis, also treated
open fields as a constitutionally unprotected area. See Commonwealth v. Beals,
459 A.2d 1263, 1267 (Pa. Super. Ct. 1983); ¢f. Commonwealth v. Cihylik, 486
A.2d 987, 994 (Pa. Super. Ct. 1985) (no constitutional protection in curtilage
area because no reasonable expectation of privacy).

133 579 A.2d 1288 (Pa. 1990).

136 Id. at 1291; see Commonwealth v. Eshelman, 383 A.2d 838 (Pa. 1978)
(search within curtilage determined to be unconstitutional because defendant had
reasonable expectation of privacy).

37 Oglialoro, 579 A.2d at 1291-92.

138 Id. Only in the context of a case involving the heavily regulated waste-
disposal industry and a statute that permitted warrantless inspections has the
Pennsylvania Supreme Court ruled that a warrantless entry and inspection on
private property was constitutionally permissible under Article I, Section 8 of
the Pennsylvania Constitution. See Commonwealth, Dep’t of Envtl. Resources
v. Blosenski Disposal Servs., 566 A.2d 845 (Pa. 1989). The court has not ruled
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is likely to hold that the opposite is constitutionally true as well—
that whenever there is a reasonable expectation of privacy
demonstrated by a citizen’s efforts to keep others out and the intent
is to conceal property from plain view, then regardless of the
proximity to a residence, the government is precluded from
making warrantless intrusions. Accordingly, if presented with an
"open fields" issue, the Pennsylvania Supreme Court will likely
employ the Karz reasonable expectation of privacy test.

In both Dunn and Oliver, through posting and fencing, the
defendants took careful precautions to exclude the public. The
Court justified the entry and search by simply declaring, by
judicial fiat, that in the area it had defined as open fields, there
could be no reasonable expectation of privacy. The Oliver Court
stated: ‘

The test of legitimacy is not whether the individual

chooses to conceal assertedly "private" activity. Rather,

the correct inquiry is whether the government’s intrusion

infringes upon the personal and societal values protected

by the Fourth Amendment. As we have explained, we

find no basis for concluding that a police inspection of

open fields accomplishes such an infringement.'*®
The Court went on to state, "Certainly the Framers did not intend
that the Fourth Amendment should shelter criminal activity
wherever persons with criminal intent choose to erect barriers and
post ‘No Trespassing’ signs."14°

Unlike the United States Supreme Court, the Pennsylvania
Supreme Court can be expected to properly ignore, as irrelevant,
whatever criminal activity may be discovered as a result of the
police intrusion. When the Pennsylvania Supreme Court showed
more concern for privacy rights than the United States Supreme
Court by holding unconstitutional warrantless searches of bank and

under the Pennsylvania Constitution concerning police trespasses on private
property in any other context. Oglialoro involved only a Fourth Amendment
claim. Oglialoro prevailed because the court held that when the police flew their
helicopter only fifty feet over his house, they created an unreasonable danger.
Oglialoro, 579 A.2d at 1294.

13 Oliver v. United States, 466 U.S. 170, 182-83 (1984).

190 Id. at 182 n.13.
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phone records and a person’s satchel,'*! the court did not factor
into its constitutional analysis whether the bank, phone, or satchel
was being used to aid criminal activity. The whole point of the
right to a reasonable expectation of privacy is that the government
has no right to conduct a search to find out about a citizen’s
activities, legal or illegal.'*> There is no principle more
fundamental to a constitutional analysis than the principle that the
propriety of a search is not determined by what it turns up; no
"drug exception" excuses unwarranted and unlawful searches and
seizures simply because drugs are found.'*® The United States

141 See Commonwealth v. Martin, 626 A.2d 556 (Pa. 1993) (search of
satchel); Commonwealth v. Melilli, 555 A.2d 1254 (Pa. 1989) (phone records);
Commonwealth v. DeJohn, 403 A.2d 1283 (Pa. 1979) (bank records).

142 As the Court has stated, "[T]here is nothing new in the realization that
the Constitution sometimes insulates the criminality of a few in order to protect
the privacy of us all." Arizona v. Hicks, 480 U.S. 321, 329 (1987). The third
prong of the United States Supreme Court’s four factor curtilage test—the nature
of the uses to which the area is put—should be constitutionally irrelevant. See
supra text accompanying note 126. The Court apparently views only "intimate
activit{ies] associated with the . . . home" worthy of protection. Oliver, 466
U.S. at 180. However, a central purpose of the warrant requirement is to
require a showing of probable cause of criminal activity to a neutral authority
before a government intrusion is justified. "No one would contend that, absent
exigent circumstances, the police could intrude upon a home without a warrant
to search for a drug manufacturing operation. " United States v. Dunn, 480 U.S.
294, 310-11 (1987) (Brennan, J., dissenting).

43 Others have observed that it is not insignificant that both Oliver and Dunn
involved drugs. E.g., Saltzburg, supra note 130, at 4. The so-called war on
drugs is certainly aided if police, without reasonable suspicion or probable cause
and with no judicial oversight, can enter a person’s property and snoop around
whenever they want, to look for marijuana growing or any other drug activity.
The Pennsylvania Supreme Court has emphasized in different contexts that it
will not join the war on drugs or any other crime by adopting an "ends justify
the means” constitutional analysis and thereby fail "to recognize and respond to
necessary constitutional constraints on excessive police conduct.”
Commonwealth v. Rodriguez, 614 A.2d 1378, 1383 (Pa. 1992); see, e.g.,
Commonwealth v. Martin, 626 A.2d 556 (Pa. 1993) (stating that canine-sniff
searches of a person for drugs requires probable cause and warrant);
Commonwealth v. Kohl, 615 A.2d 308, 316 (Pa. 1992) (holding chemical tests
for alcohol from a driver after an accident pursuant to implied consent law
unconstitutional without probable cause despite "compelling interest [of the state]
in protecting its citizens from the dangers posed by drunk drivers"). The Kohl
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Supreme Court chose to ignore the societal expectation of privacy
that an individual has when one takes proper measures to exclude
the public'* and the fact that all sorts of noncriminal activities
take place on private property.'*® Other state courts have
questioned the Court’s rationale.

The Vermont Supreme Court stated:

Certainly it was a bold and unsupported pronouncement

in Oliver that society is not prepared under any

circumstances to recognize as reasonable an expectation

of privacy in all lands outside the curtilage. Indeed, the

fact that society may adjudge one who trespasses on such

lands a criminal belies the claim.4S
The Vermont Supreme Court’s reference to a trespasser
demonstrates a flaw in the United States Supreme Court’s analysis.

Pennsylvania’s summary offense of criminal trespass provides
as follows:

(b) Defiant trespasser.—

(1) A person commits an offense if, knowing that he is

not licensed or privileged to do so, he enters or remains

court based this conclusion on the rationale that "[t]he protections afforded to
individuals under the Pennsylvania Constitution may not be diminished . . . by
the Commonwealth’s vigilance in promoting that interest.” Kohl, 615 A.2d at
316.

144 See, e.g., Jones J. Fyfe, Enforcement Workshop: Oliver v. United
States—ILegitimate Police Illegality, 20 CRIM. L. BULL. 442 (1984). A federal
district judge, in denying relief, lamented the United States Supreme Court’s
constitutional rule that under no circumstances is there constitutional protection
beyond the curtilage. The judge stated:

As the dissent in Oliver predicted, most citizens would be surprised
to learn that the protections of the Fourth Amendment begin at their
"curtilage" rather than their property lines, and most citizens of
Western Pennsylvania would be shocked to learn that the
Pennsylvania Army National Guard can be ordered to active duty to
conduct surveillance at a farm in Armstrong County, and bivouac on
private property without the consent of the owner.
United States v. Benish, 782 F. Supp. 35, 37 (W.D. Pa. 1992).

145 For a discussion of some of these activities, see Oliver, 466 U.S. at 191-
93 (Marshall, J., 