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Global Health Justice Abstract

Global health inequities cause 20 million deaths annually, mostly among the world’s
poor. Yet, international law to reduce these inequalities is sparse. We propose a new
global health treaty, a Framework Convention on Global Health (FCGH), based on the
human right to health. Already endorsed by the UN Secretary-General, the FCGH would
re-imagine global governance for health, offering a new post-Millennium Development
Goals vision. A global coalition of civil society and academics has formed an
international campaign to advocate for an FCGH—the Joint Action and Learning
Initiative (JALI). This article provides the first systematic account of the goals and
justifications of this historic treaty, the normative foundations, and how the treaty would
be constructed.
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Global Health Justice:
Towards a Framework Convention on Global Health—A
Transformative Agenda for Global Governance for Health
Consider two children—one born in sub-Saharan Africa and the other in Europe,
North America, or another developed region. The African child is 20 times more likely to
die in her first five years of life. If she lives to childbearing age, she is nearly 140 times
more likely to die in labor. Overall, she can expect to die 26 years earlier than the child
born into a wealthy part of the world.1
Collectively, such vast inequalities between richer and poorer countries translate
into nearly 20 million deaths every year – and have for at least the past two decades. This
represents approximately one-third of global deaths,2 and does not include millions of
additional deaths related to inequalities within countries.
The persistence of such an unconscionable level of avoidable deaths reveals the
single greatest gap in international law across a broad range of legal regimes. Some
regimes have negligible – or even negative bearing – on these deaths, such as trade and
investment treaties.3 Others positively affect health and save lives, such as environmental,
refugee, and labor law, but compared to the scope of death, only at the margins.
1

UNICEF ET AL., LEVELS AND TRENDS IN CHILD MORTALITY, REPORT 2011, ESTIMATES DEVELOPED BY
THE UN INTER-AGENCY GROUP FOR CHILD MORTALITY ESTIMATION, at 6 (2011), at 6,

http://www.unicef.org/media/files/Child_Mortality_Report_2011_Final.pdf (last visited Jan. 4, 2012)
[hereinafter LEVELS AND TRENDS IN CHILD MORTALITY]; WORLD HEALTH ORG. ET AL., TRENDS IN
MATERNAL MORTALITY: 1990 TO 2008 (2010) [hereinafter TRENDS IN MATERNAL MORTALITY]; UNITED
NATIONS DEVELOPMENT PROGRAMME, HUMAN DEVELOPMENT REPORT 2011, at 130 (2011), available at
http://hdr.undp.org/en/media/HDR_2011_EN_Complete.pdf. The life expectancy at birth in the 47
countries that score highest on the UNDP’s Human Development Index is 80.0 years, compared to 54.4
years in sub-Saharan Africa. Id.
2
Juan Garay, Global Health Equity and Its Trend (forthcoming). The figure derives from the difference in
death rates between high-income countries and other regions of the world.
3
Panel Report, United States – Measures Affecting the Production and Sale of Clove Cigarettes,
WT/DS406/R (Sept. 2, 2011) (holding that U.S. ban on clove cigarettes violated the non-discrimination
principle of article 2.1 of the Agreement on Technical Barriers to Trade, even though it was a valid public
health measure). The tobacco industry giant Philip Morris, meanwhile, has brought separate suits against
Uruguay and Australia under bilateral investment treaties. The company is claiming that Uruguay breached
its obligations to protect their trademarks rights under a bilateral investment treaty with Switzerland.
Uruguayan regulations implemented in 2009 require graphic warning labels that cover 80% of cigarette
packages, and limit the number of cigarette varieties a brand could sell. Meanwhile, Philip Morris is
asserting that Australia’s new packaging legislation, requiring cigarettes to have graphic health warnings
and standardized designs breaches Australia’s bilateral investment treaty with Hong Kong, expropriating
company investments and intellectual property without compensation. See Philip Morris Brand Sàrl
(Switzerland), Philip Morris Products S.A. (Switz.) and Abal Hermanos S.A. (Uruguay) v. Oriental
Republic of Uruguay (ICSID Case No. ARB/10/7); Bilateral Treatment Treaty Claim, Uruguay, PHILIP
MORRIS INT’L, available at
http://www.pmi.com/eng/media_center/company_statements/Pages/uruguay_bit_claim.aspx; Philip Morris
Sues Australia Over Cigarette Packaging, BBC NEWS (Nov. 21, 2011), available at
http://www.bbc.co.uk/news/world-asia-15815311; Winsor Genova, Philip Morris Files Arbitration Case
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Several international law regimes have a greater impact on health inequities.
Protecting the lives of non-combatants is a chief goal of humanitarian law, and with most
of today’s wars occurring in poorer countries, this body of law can reduce global health
inequities. Recent arms control treaties, such as the Mine Ban Treaty, and those being
negotiated, Arms Trade Treaty,4 will also prove most beneficial to developing countries.
Yet except for the narrow set of countries facing large-scale armed conflict, humanitarian
law does not impact global health inequities – and even here, notoriously poor
compliance limits its impact (witness the genocide in Sudan, massive shelling of civilians
in Sri Lanka, or violence of the Burmese military against ethnic minorities).
Even human rights law, while asserting the rights to health and an adequate
standard of living, has yet to be developed and adequately enforced to the point where, on
a wide scale, it can translate its norms into practices sufficient to avert large numbers of
deaths. We will return later in this Article to the potential of human rights law to form the
basis of a global health agreement to reduce health inequities.
Very few international law regimes are directed primarily toward the main causes
of avoidable sickness, injury, and premature death. The two major World Health
Organization (WHO) treaties – the International Health Regulations (IHR)5 and the
Framework Convention on Tobacco Control (FCTC)6 – have the potential to save
millions of lives. The IHR is devoted to public health emergencies of international
concern such as rapidly spreading novel influenza, but does not reach the major causes of
illness and premature death, such as enduring infectious diseases (e.g., AIDS, malaria,
and tuberculosis) or chronic non-communicable diseases (e.g., cancer, cardiovascular
disease, diabetes, and respiratory disease). The FCTC certainly is directed toward a major
preventable cause of illnesses and death, but is sui generis given the near universal
aversion to unethical tobacco company practices.
The IHR and FCTC, moreover, both lack enforceable standards and robust
mechanisms for capacity building in developing countries.7 Beyond international health
Vs. Australia Over Plain-Packaging Law, INT’L BUS. TIMES, Nov. 22, 2011, available at
http://au.ibtimes.com/articles/253710/20111122/philip-morris-asia-challenges-australia-s-plan.htm.
4
Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines
and on their Destruction (1997), entered into force Mar. 1, 1999; United Nations Office for Disarmament
Affairs, Towards and Arms Trade Treaty, UN,
http://www.un.org/disarmament/convarms/ArmsTradeTreaty/ (last visited Dec. 1, 2011).
5
International Health Regulations (2005), adopted through Revision of the International Health
Regulations, World Health Assembly WHA58.3 (May 25, 2005).
6
WHO Framework Convention on Tobacco Control, Feb. 27, 2005, available at
http://www.who.int/fctc/text_download/en/index.html.
7
Implementation of the International Health Regulations (2005), Report of the Review Committee on the
Functioning of the International Health Regulations (2005) in relation to Pandemic (H1N1) 2009, 64th
World Health Assembly A64/10, May 5, 2011, at 13 (observing that many countries lack the core
capacities to detect and respond to potential threats and are not on track to develop these capacities by the
2012 deadline, and that the lack of enforceable sanctions is “the most important structural shortcoming of
the IHR”), http://apps.who.int/gb/ebwha/pdf_files/WHA64/A64_10-en.pdf; Heather Wipfli et al.,
Achieving the Framework Convention on Tobacco Control’s Potential by Investing in National Capacity,
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law, including the Constitution of the World Health Organization, international regimes
are remarkable primarily for their silence on matters of population health and safety.
It is not that law is powerless to improve human health and wellbeing. Wealthier
countries with strong public health regulation have made considerable progress over the
past several decades in reducing child and maternal mortality and combatting AIDS and
malaria.8 It is abundantly clear that societal action – and the thus law itself, which can
influence and even direct such action – can dramatically reduce illness, suffering, and
premature death. Law’s potential to extend the benefits of good health to people in all
countries, with dramatic improvements in health for those who live in the poorest
countries and communities, is significant, yet largely, untapped.
This Article offers an innovative analytic framework for clarifying national and
global responsibilities for ensuring the right to health designed to reduce global and
national health inequities. To codify these obligations, and create accountability for their
effective implementation, we show the potential of a new legal instrument, a Framework
Convention on Global Health (FCGH).9 Our goal is to show the potential of international
law to markedly transform prospects for good health, particularly for the world’s most
disadvantaged people.
First, we describe the major causes of injury, disease and premature death, how
they cause disproportionate levels of death among the poor both globally and within
13 TOBACCO CONTROL 433-37 (2004) (observing that lack of national capacity is a major barrier to
implementing the Framework Convention on Tobacco Control, and the need for funding to build capacity);
CAMPAIGN FOR KIDS FREE TOBACCO, CAMPAIGN FOR TOBACCO-FREE KIDS PROMOTES WHO
INTERNATIONAL TREATY ON TOBACCO CONTROL: GRANT REPORT (2007), available at
http://www.rwjf.org/reports/grr/042060.htm (last visited Feb. 9, 2012) (observing that only four of the key
measures contained in the Framework Convention on Tobacco Control are obligator).
8
See generally LAWRENCE O. GOSTIN, PUBLIC HEALTH LAW: POWER, DUTY, RESTRAINT (2d ed. 2008).
9
In this article, we develop the idea of a Framework Convention on Global Health originally proposed in
2008, elucidating on the elements of such a treaty, as well as the value to national and global health. See
Lawrence O. Gostin, Meeting Basic Survival Needs of The World's Least Healthy People: Toward a
Framework Convention on Global Health, 96 GEO L.J 331 (2008), available at
http://www.georgetownlawjournal.org/issues/pdf/96-2/Gostin-Article.pdf [hereinafter Meeting Basic
Survival Needs].
Since 2010, the Joint Action and Learning Initiative on National and Global Responsibilities for
Health (JALI) has advanced the Convention as a realistic global health strategy. See Lawrence O. Gostin et
al., National and Global Responsibilities for Health, 88 WHO BULLETIN 719-719A, available at
http://www.who.int/bulletin/volumes/88/10/10-082636/en/ [hereinafter National and Global
Responsibilities for Health]; Lawrence O. Gostin et al., The Joint Action and Learning Initiative on
National and Global Responsibilities for Health, World Health Report (2010), Background Paper, 53
(2010), http://www.who.int/entity/healthsystems/topics/financing/healthreport/JALI_No53.pdf; Lawrence
O. Gostin et al., The Joint Action and Learning Initiative: Towards a Global Agreement on National and
Global Responsibilities for Health, PLOS MEDICINE, May 2011, available at
http://www.plosmedicine.org/article/info%3Adoi%2F10.1371%2Fjournal.pmed.1001031 [hereinafter Joint
Action and Learning Initiative]. See also Lawrence O. Gostin, Redressing the Unconscionable Health
Gap: A Global Plan for Justice, 4 HARV. L. & POL’Y REV. 271-294 (2010), available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1635895 (last visited Feb. 1, 2012) (proposing a
voluntary compact among states and partners in civil society, philanthropy, and business to reduce global
health inequities).
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countries, and how extant global health law and governance is deeply inadequate to the
task of resolving these inequities.10 The main purpose of the FCGH would be to redress
the unequal burdens of suffering, disease, and early death among the world’s poor.
Next, we argue that human rights law is the best conceptual and practical
framework to underpin the international community’s response to these health inequities.
To be sure, human rights law has significant structural flaws such as the lack of hard
standards, ineffective compliance mechanisms, and the “progressive realization”
principle behind socioeconomic rights. Nevertheless, human rights law is uniquely
positioned to advance global health justice given its universal acceptance, along with its
emphasis on equity and accountability.
We then propose four fundamental questions to clarify national and international
responsibilities for meeting responsibilities under the human right to health, as well as
preliminary answers to these questions. We view these as the defining questions for the
future of global health. If states and stakeholders followed the logic embedded in the
answers to these four questions, it would result in markedly improved health outcomes
and reduced health inequalities.
Finally, we explain the idea of a Framework Convention on Global Health,
showing how it could drive national and global policies in these four areas. The
Convention would establish the norms, monitoring, and accountability necessary to
improve health for all and significantly narrow health inequalities.
I. The Impoverished State of World Health
Basic human needs continue to go unmet for the world’s poorest people. In 2010,
approximately 925 million people faced chronic hunger, 884 million people lacked access
to clean water, and 2.6 billion people were without access to proper sanitation facilities.11
Despite United Nations Millennium Development Goal (MDG) pledges to enable more
people to meet these basic needs, this represents 100 million more hungry people than in
the 1990 benchmark year of the MDGs (though the proportion of people suffering from
hunger has decreased very modestly).12 The current pace of extending sanitation is failing
to even keep up with population growth. At the current rate of expansion of sanitation

10

See generally LAWRENCE O. GOSTIN, GLOBAL HEALTH LAW: INTERNATIONAL LAW, GLOBAL
INSTITUTIONS, AND WORLD HEALTH (Harvard University Press forthcoming 2013).
11
Food and Agriculture Organization of the United Nations, 925 Million in Chronic Hunger Worldwide,
FAO (Sept. 10, 2010), http://www.fao.org/news/story/en/item/45210/icode/ (last visited Feb. 8, 2012). The
Human Right to Water and Sanitation, G.A. Res. 64/292, U.N. Doc. A/RES/64/292 (July 28, 2010).
12
In 1990-1992, the official baseline measurement for the Millennium Development Goal on halving the
proportion of people suffering from hunger by 2015 was 828 million people suffering from hunger.
UNITED NATIONS, THE MILLENNIUM DEVELOPMENT GOALS REPORT 2011, at 11 (2011), available at
http://www.un.org/millenniumgoals/11_MDG%20Report_EN.pdf.
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infrastructure, 2.7 billion people will still not have access to even basic sanitation by
2015.13
Child/Maternal Health
Despite a 60% decline in the under-five mortality rate since 1970, too many
parents still grieve over undersized coffins. Nearly 8 million children under five died in
2010. More than 3 million die in their first month of life from infections and
complications, while infectious diseases including pneumonia, diarrheal diseases, and
malaria are responsible for approximately two-third of child deaths.14 There are, however,
gaping inequalities: 33.2% of child mortality occurs in Southern Asia and 48.7% occurs
in sub-Saharan Africa, while 1.3% of deaths occur in high-income countries.15 Relatively
simple and inexpensive interventions such as child nutrition, clean water, basic
medications and treatments, and vector control would avert most of these deaths.
Like their children, mothers too face intolerable risks, including of dying in
childbirth. Maternal mortality is dropping, from 546,000 in 1990 to 358,000 in 2008. The
improvements, which mask extreme variations across countries and regions, are largely
attributable to skilled childbirth attendants and emergency obstetric services.16 The
overwhelming majority of these deaths, 99%, occur in developing countries.17
There are vast inequalities of access to obstetric care within countries. In Southern
Asia, for example, women in the top wealth quintile are over five times more likely to be
attended by a skilled health worker than women in the poorest quintile.18 For every
maternal death, approximately twenty to thirty women suffer severe complications from
pregnancy and childbirth, including acute and long-term disabilities.19 Most of this death,
disability, and suffering could be entirely avoided by providing skilled birth attendants
with back-up care, and inexpensive interventions.
13

UNITED NATIONS, THE MILLENNIUM DEVELOPMENT GOALS REPORT 2010 (2010); WHO & UNICEF,
PROGRESS ON SANITATION AND DRINKING-WATER: 2010 UPDATE (2010), available at
http://whqlibdoc.who.int/publications/2010/9789241563956_eng_full_text.pdf.
14
See LEVELS AND TRENDS IN CHILD MORTALITY, supra note 1, at 1 (reporting 7.6 million deaths of
children under 5 in 2010); Julie Knoll Rajaratnam et al., Neonatal, Postneonatal, Childhood, and Under-5
Mortality for 187 Countries, 1970—2010: A Systematic Analysis of Progress Towards Millennium
Development Goal 4, 375 LANCET 1998 (2010); Robert E. Black et al., Global, Regional, and National
Causes of Child Mortality in 2008: A Systematic Analysis, 375 LANCET 1969 (2010).
15
See LEVELS AND TRENDS IN CHILD MORTALITY, supra note 1, at 6.
16
WHO ET AL., TRENDS IN MATERNAL MORTALITY: 1990 TO 2008 (2010) [hereinafter TRENDS IN
MATERNAL MORTALITY]. WHO, WORLD HEALTH REPORT 2005 – MAKE EVERY MOTHER AND CHILD
COUNT (2005).
17
See TRENDS IN MATERNAL MORTALITY, supra note 1.
18
UNICEF, STATE OF THE WORLD’S CHILDREN 2009 38 (2008), available at
http://www.unicef.org/sowc09/docs/SOWC09-FullReport-EN.pdf.
19
Safe Motherhood, U.N. POPULATION FUND, http://www.unfpa.org/public/mothers/ (last visited Sept. 22,
2010) (reporting that “for every woman who dies, 20 or more experience serious complications”); WHO &
WORLD BANK WORKING GROUP 1, CONSTRAINTS TO SCALING UP AND COSTS, at 30 (2009), available at
http://www.internationalhealthpartnership.net//CMS_files/documents/working_group_1_report:_constraint
s_to_scaling_up_and_costs_EN.pdf (reporting “For every woman who dies in childbirth, around 30 suffer
short- or long-term consequences including a broad range of acute and long-term disabilities”).
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Infectious Diseases
Infectious diseases continue to cause millions of deaths in developing countries,
while threatening every region. Approximately four million people die annually from
AIDS, tuberculosis, and malaria.20 Global incidence of HIV is falling, and there have
been real improvements in access to anti-retroviral therapy. Nearly 7 million people in
developing countries were on anti-retroviral medication by the end of 2010.21 Yet, more
than 7 million people in need of treatment were still not receiving it,22 and for every
person who enters treatment each year, two become newly infected.23
Some of the greatest global health successes in recent years have been against
malaria. According to the WHO, malaria deaths fell from 985,000 in 200024 to 655,000 in
2010,25 with 43 countries reducing disease incidence by more than half over the past
decade.26 Still, malaria persists as a leading cause of death for children in Africa.27 A new
study finds higher rates of malaria in older children, with malaria deaths peaking at 1.817
million in 2004 and then falling to 1.238 million in 2010.28 Growing resistance to antimalaria medications and climate change pose major threats, although a promising vaccine
(the first against a parasitic disease) may be launched among African children by 2015.29
Progress against tuberculosis has been slower, though incidence and mortality
have begun to fall. Excluding people infected with HIV, global deaths from tuberculosis
have fallen from 1.4 million in 1995 to 1.1 million in 2010, representing a one-third
decrease in the mortality rate. In addition, 350,000 HIV-positive people perished from
tuberculosis in 2010. Global incidence (including people living with HIV) reached 9.0
million in 2005, but fell to 8.8 million in 2009 and 2010. Some 85% of new cases occur
20

UNAIDS, GLOBAL REPORT: UNAIDS REPORT ON THE GLOBAL AIDS EPIDEMIC 2010 (2010). WHO,
GLOBAL TUBERCULOSIS CONTROL 2010 (2010). WHO, WORLD MALARIA REPORT 2010 (2010), available
at http://www.who.int/malaria/world_malaria_report_2010/worldmalariareport2010.pdf [hereinafter
WORLD MALARIA REPORT 2010]. The tuberculosis mortality level does not include approximately 380,000
deaths from tuberculosis among HIV-positive people, who are included among AIDS deaths.
21
WHO, ET AL., GLOBAL HIV/AIDS RESPONSE – EPIDEMIC UPDATE AND HEALTH SECTOR PROGRESS
TOWARDS UNIVERSAL ACCESS – PROGRESS REPORT 2011, at 89 (2011), available at
http://whqlibdoc.who.int/publications/2011/9789241502986_eng.pdf [hereinafter GLOBAL HIV/AIDS
RESPONSE].
22
Id.
23
U.N. Secretary General, Implementation of the Declaration of Commitment on HIV/AIDS and the
Political Declaration on HIV/AIDS - Uniting for Universal Access: Towards Zero New HIV Infections,
Zero Discrimination and Zero AIDS-Related Deaths: Rep. of the Secretary-General, U.N. Doc. A/65/797
(Mar. 28, 2011).
24
See WORLD MALARIA REPORT 2010, supra note 20, at xii.
25
WHO, WORLD MALARIA REPORT 2011, at 73 (2011), available at
http://www.who.int/malaria/world_malaria_report_2011/en/index.html [hereinafter WORLD MALARIA
REPORT 2011].
26
Id. at viii.
27
Id. at 3 (stating that malaria causes 16% of deaths of children under 5 in Africa).
28
Christopher J.L. Murray, Global malaria mortality between 1980 and 2010: a systematic analysis, 379
LANCET: 413-431, 421 (2012).
29
Nicholas J. White, A Vaccine for Malaria, 365 NEW ENGL. J. MED 1926-27 ( 2011).
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in Asia, with the greatest overall burden of tuberculosis, and Africa, where the HIV
pandemic contributed to a doubling of the number of people with tuberculosis from 1990
to 2005.30 Multi-drug resistant (MDR) TB, especially in the former Soviet Union, and the
particularly pernicious extensively drug resistant (XDR) TB threaten tuberculosis control.
Neglected tropical diseases (NTDs), meanwhile, are infectious diseases that thrive
in impoverished, especially tropical, settings. There are 17 in all, including Chagas
disease, trachoma, leprosy, schistosomiasis, lymphatic filariasis, and dengue. NTDs are
often transmitted by insects or the eggs of worms, and infect more than 1 billion people
annually, killing more than half a million.31 Beyond early death, the diseases of poverty
cause great pain and physical anguish, for example, when a two-foot long guinea worm
parasite emerges from the genitals, breasts, extremities, and torso; or filarial worms cause
disfiguring enlargement of the arms, legs, breasts, and genitals (elephantiasis); or river
blindness leads to unbearable itching and loss of eyesight. Sufferers are often tormented
by social stigmatization for the rest of their lives. Diseases of poverty exacerbate the
cycle of poverty, decreasing earning capacity and economic productivity.32
Even emerging infectious diseases, such as SARS and novel influenza strains
(e.g., H1N1 and H5N1), which threaten people wherever they live, pose a
disproportionate threat to people in developing countries. The health systems in poorer
countries are least prepared to detect and contain these emerging health threats. And
absent a global agreement on sharing the vaccines and medications needed to prevent and
treat them, people in developing countries are last in line for essential medical
technologies needed to control and treat these diseases.33
Non-Communicable Diseases
The terrible toll of infectious diseases has overshadowed a fast growing and even
more substantial cause of morbidity and premature mortality in low- and middle-income
countries— non-communicable diseases (NCDs), such as cardiovascular disease, stroke,
cancer, diabetes, and chronic respiratory diseases. Though often thought to primarily
30

WHO, GLOBAL TUBERCULOSIS CONTROL 2011, at 115-17 (2011), available at
http://www.who.int/tb/publications/global_report/2011/gtbr11_full.pdf.
31
WHO, NEGLECTED TROPICAL DISEASES, HIDDEN SUCCESSES, EMERGING OPPORTUNITIES (2009).
32
Pan American Health Organization, Neglected Diseases: The Diseases of Poverty, PAHO,
http://www.paho.org/english/ad/dpc/cd/psit-nd-poster.pdf (last visited Feb. 8, 2012). Paul Hunt, Report of
the Special Rapporteur on the Right of Everyone to the Enjoyment of the Highest Attainable Standard of
Physical and Mental Health, United Nations Economic and Social Council E/CN.4/2006/48/Add.2 (Jan. 19,
2006) (Neglected tropical diseases (NTDs) “cause immense suffering and lifelong disabilities among the
poorest populations …[contributing] to the entrenched cycle of poverty, ill health, stigmatization and
discrimination experienced by neglected populations.”).
33
The WHO’s Pandemic Influenza Preparedness Framework for the Sharing of Influenza Viruses and
Access to Vaccines and Other Benefits offers some limited access to novel influenza vaccines; it was
adopted at the 64th World Health Assembly, WHA64.5, May 24, 2011, available at
http://apps.who.int/gb/ebwha/pdf_files/WHA64/A64_R5-en.pdf. However, it is a highly limited vehicle
for sharing vaccines and essential medicines in a global health emergncy. David P. Fidler & Lawrence O.
Gostin, The WHO Pandemic Influenza Preparedness Framework: A Milestone in Global Governance for
Health, 306(2) JAMA 200-01 (July 13, 2011), available at http://ssrn.com/abstract=1890912.
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affect people in wealthy countries, recent statistics tell a different story. In 2005, 80% of
deaths from NCDs occurred in developing countries.34 The epidemiologic transition from
infections to non-communicable diseases is unmistakable. NCDs are on track to cause
fully 70% of all deaths in developing countries by 2020.35 The poor already die at higher
rates than the wealthy – from cancer especially – due to vastly inferior early detection
and treatment.36 For example, more than 80% of the 274,000 annual cervical cancer
deaths worldwide occur in developing countries.37
These rising numbers have become too daunting and disconcerting to ignore. In
September 2011, the UN General Assembly held a high-level summit in New York,38
where it adopted a Political Declaration on the Prevention and Control of NCDs.39 This
was only the second health issue that a high-level UN summit has addressed. The other
has been HIV/AIDS, where the 2001 summit transformed the global response to the
AIDS pandemic. The NCD Summit – while vital in raising the political profile of NCDs
– has thus far has not mobilized a global response comparable to AIDS. The NCD
Alliance – a global network of individuals and organizations devoted to combating
chronic diseases – is calling for the UN to incorporate NCDs into the MDGs.
Mental Disabilities
If non-communicable diseases have, overall, received relatively little attention in
developing countries, one category of NCDs has been particularly marginalized—mental
illness. Mental illness was not part of the agenda of the NCD Summit.
Yet depression alone was the leading cause of disability and fourth largest
contributor to the global burden of disease in 2000, and is expected to become the second
largest contributor to the global burden of disease by 2020.40 Most of the burden of
depression, bi-polar disorder, schizophrenia, and other mental illnesses falls on people in
low- and lower-middle income countries, where nearly three-quarters of the global
burden of neuropsychiatric disorders is felt. More than 75% of people in developing

34

WHO, 2008-2013 ACTION PLAN FOR THE GLOBAL STRATEGY FOR THE PREVENTION AND CONTROL OF
NONCOMMUNICABLE DISEASES (2008).
35
Abdesslam Boutayeb & Saber Boutayeb, The Burden of Non Communicable Diseases in Developing
Countries, 4 INT’L J. FOR EQUITY IN HEALTH (2005).
36
Tan Ee Lyn, Developing Nations to Bear Cancer Brunt, REUTERS, Aug. 19, 2010, available at
http://www.reuters.com/article/2010/08/19/us-cancer-preparedness-developingidUSTRE67I1GT20100819.
37
Dylan Neel, “An Exercise in Economics: Cervical Cancer Prevention in the Developing World,” HARV.
COLLEGE GLOBAL HEALTH REV., Nov. 15, 2011, available at
http://www.hcs.harvard.edu/hghr/2011/11/15/an-exercise-in-economics-cervical-cancer-prevention-in-thedeveloping-world/.
38
Kelly Morris, UN Raises Priority of Non-Communicable Diseases, 375 LANCET 1859 (2010).
39
Political Declaration of the High-level Meeting of the General Assembly on the Prevention and Control
of Non-communicable Diseases, 66th Sess., Agenda item 117.
40
Depression, WHO, http://www.who.int/mental_health/management/depression/definition/en/ (last visited
Feb. 6, 2012).
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countries have no access to treatment, in part due to an extreme paucity of mental health
workers.41
The human rights violations against persons with mental disabilities are historic
and enduring through official state policy (e.g., commitment to isolated and abusive
institutions and loss of civil and political rights such as voting, driving, and managing
personal and financial affairs) and popular culture (e.g., fear of dangerousness, deep
stigma, and discrimination). Civil society and human rights courts have documented
inhuman and degrading treatment in psychiatric institutions, prisons, homeless shelters,
and even group homes.42
Injuries
The health impact of injuries in developing countries is also frequently
overlooked. More than 90% of deaths from unintentional injuries occur in low- and
middle-income countries.43 Poverty heightens the risk of injury in myriad ways: for
example, through unsafe working conditions, uncovered wells leading to drowning, the
use of open fires for cooking, and the use of kerosene or paraffin lamps, which can easily
be knocked over and ignited. Poorly designed roads, defective motor vehicles, lack of
safety equipment (e.g., seatbelts, airbags, motorcycle helmets), inadequately enforced
traffic safety laws, and chaotic traffic (pedestrians, cars, trucks, bicycles, and sometimes
animals crowd the roads) all contribute to horrific crashes. Although low- and middleincome countries have only 48% of the world’s registered vehicles, they experience 91%
of traffic fatalities.44 Injuries are a major public health problem, which are amenable to
cost-effective prevention strategies given the resources and political will.
Climate Change
Even as greenhouse gas emission levels are increasing to the point where 2010
emissions exceeded the worst case scenario under 2007 estimates by the

41
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SUBSTANCE USE DISORDERS (2008); Diana Gregor, Mental Illness as a Silent Predator in the Developing
World, MEDIAGLOBAL NEWS (Aug. 14, 2010), http://www.mediaglobal.org/2011/03/15/mental-illness-asa-silent-predator-in-the-developing-world/ (last visited Feb. 6, 2012).
42
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United States on Children and Adults with Disabilities at the Judge Rotenberg Center (Washington, DC:
Disability Rights International, 2010); Lance Gable & Lawrence O. Gostin, Human Rights of Persons with
Mental Disabilitites: The European Convention of Human Rights, in PRINCIPLES OF MENTAL HEALTH LAW
AND POLICY 103-166 (Lawrence O. Gostin et al. eds., 2010); Lawrence O. Gostin, ‘Old’ and ‘New’
Institutions for Persons with Mental Illness: Treatment, Punishment, or Preventive Confinement?, 122 PUB.
HEALTH 906-13 (2008).
43
Robyn Norton et al., Unintentional Injuries, in DISEASE CONTROL PRIORITIES IN DEVELOPING
COUNTRIES 737–754 (Dean T. Jamison et al. eds., 2006).
44
WHO, GLOBAL STATUS REPORT ON ROAD SAFETY: TIME FOR ACTION (2009). The cited statistics are
based primarily on data from 2007.
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Intergovernmental Panel on Climate Change,45 climate change already exacts a grim toll.
It causes 300,000 deaths annually,46 and is projected to substantially exacerbate health
hazards in the coming decades. Although climate change will affect the entire world, it
will impose vastly disproportionate burdens on low- and middle-income countries.47
Poorer countries are predominately located in warmer climates that will only become
more extreme. And low- and middle-income countries have fewer resources with which
to adapt to changing climatic conditions, such as by erecting flood barriers, sanitizing
drinking water, and delivering emergency services.
As the climate changes and air temperatures rise, the intensity and range of
climate-sensitive diseases such as malaria and dengue will increase. Changes to rain
patterns, along with rising sea levels, will affect the supply of food and clean water,
leading to increased hunger and waterborne diseases such as diarrhea and cholera.
Extreme weather events will kill both directly and indirectly, by causing droughts and
floods that destroy crops, reduce biodiversity, contaminate water sources, displace
people, and expand habitats for mosquitoes. Models indicate that some of the world’s
poorest regions, in southern Africa and south Asia, will experience reductions of staple
food crops of 10% to 30% by 2030.48 Climate change will also degrade air quality and
cause severe heat waves, contributing to cardiovascular and respiratory illnesses.49
Further, the stress, trauma, and displacement wrought by climate change will lead to
psychological suffering and mental illness.
National Health Disparities
Aggregate figures of the disabilities, diseases, and early deaths that continue to
burden the world’s poorer regions should not mask the disparities within these regions,
and the extra burdens faced by poor and other disadvantaged populations, such as
indigenous peoples and persons with disabilities. In Nairobi, Kenya, for example, the
death rate for children under five in the worst-off slums is many times the rate in the
wealthiest neighborhoods.50
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49
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MORE THAN EVER) (2008), available at http://www.who.int/whr/2008/en/index.html [hereinafter WORLD
HEALTH REPORT 2008]. African Population and Health Research Center, Population and Health Dynamics
in Nairobi’s Informal Settlements, APHRC (2002), available at
http://www.aphrc.org/insidepage/page.php?app=downloads&articleid=285.
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The yawning health gap, moreover, cannot be fully understood by using the oversimplified division of the world into the global rich and poor. In fact, more than one-third
of the largest fortunes in the world are in low and middle-income countries (and more
than 20% excluding Russians), with one-quarter of the world’s billionaires in Brazil,
Russia, India, and China.51 And even within wealthy states, dramatic health differences
exist that are closely linked with degrees of social disadvantage. The poorest people in
Europe and North America often have life expectancies similar to citizens of the least
developed countries. A black unemployed youth in Baltimore, Maryland has a lifespan 32
years shorter than a white corporate professional.52 Infants born of black women in
Pittsburg, Pennsylvania are five times more likely to die than infants born to white
women.53
Experiences in countries such as Brazil demonstrate that such inequalities are not
inevitable. Brazil has overcome vast inequities to achieve near universal coverage of
skilled birth attendants. And the gap in Brazil between the prevalence of stunting among
children in the richest and poorest quintiles shrank from 35-37% in 1989 to 5-7% in
2007.54
Brazil’s accomplishments, along with many other successes throughout the
developing world, demonstrate that the extreme level of avoidable death and disease in
developing countries is just that—avoidable. Effective interventions exist, but most of the
world’s poor cannot access them.
II. Prospects for a Permanent Underclass in Health: The Imperatives of Sustainable
Funding, Good Governance, and International Legal Obligations
Progress over the past several decades demonstrates that the world has the
collective know-how to dramatically improve people’s health, even in the poorest
settings. Undeniably, the international community has achieved stunning successes in
global health. Several objectives enunciated in the UN Millennium Declaration55 and the
51
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52
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resulting MDGs have become financial and programmatic priorities. Child and maternal
deaths have seen notable declines.56 Malaria deaths fell by 32% from 2004 to 2010,57 and
scientists are on the verge of launching a new vaccine.58 The number of people in subSaharan Africa receiving anti-retroviral therapy to treat AIDS increased approximately
100-fold from 2000 through 2010,59 while science has made remarkable progress in
AIDS prevention and treatment, prompting UNAIDS to declare a goal that was
unimaginable only a few years ago—“getting to zero.”60
Yet even with this progress, the level of avoidable suffering and early death
remains unconscionable, with millions of lives needlessly cut short and vast human and
economic potential lost. Although progress in some countries has been impressive,
populations in other countries suffer and die young, much as before. For example, while
some countries are on track to achieve the MDGs on maternal61 and child health,62 others
have made scant progress. National efforts towards universal access to AIDS treatment
similarly vary. Some countries, such as the Democratic Republic of Congo and Ukraine,
cover less than 20% of their HIV-infected population in the most immediate need of
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treatment, while coverage in Botswana and Rwanda, among others, exceeds 80%.63 Can
progress come for poor and marginalized populations? Or will they come to form a
permanent global health underclass?
Global health is further imperiled as new challenges arrive in force, particularly
the rapid growth in NCDs in developing countries and the impacts of climate change,
especially on water and food supplies. Cardiovascular diseases, cancers, diabetes, mental
illnesses, and other chronic diseases are now largely confined to the margins of health
budgets of low-income countries and global funds for health. These NCDs are beyond the
scope of major health funders, such as the U.S. President’s Emergency Plan for AIDS
Relief (PEPFAR), the Global Fund to Fight AIDS, Tuberculosis and Malaria (Global
Fund), and GAVI Alliance. Although these funders are placing greater priority on health
system strengthening, they are still primarily funding narrow disease-specific
interventions. There is no major funder devoting resources to prevention, primary care,
and access to essential medicines.
With the failure of the December 2011 climate change conference in Durban,
South Africa to take significant steps to strengthen present actions to limit climate
change,64 the parade of climate change’s adverse effect – drought, flood, expanded ranges
of disease vectors, heat waves, environmental refugees – that has already begun seems
sure to worsen. Will countries and communities already under stress be able to develop
the resilience required to prevent mounting tolls from disease, hunger, and natural
disasters? In short, will countries meet these new, complex health threats, or will global
health inequities be further compounded?
The persistence of global health inequities and extent of avoidable death
demonstrates the shortcomings of national and global financing, governance, and law.
The Trajectory of Global Health Funding: Recent Promise and Future Peril
While health threats from infectious diseases, non-communicable diseases, and
injuries escalate, resources are contracting. The past several decades have seen significant
growth in both domestic and international health investments. From 2000 to 2008,
governments in sub-Saharan Africa increased their health sector spending from 8.2% to
9.6% of their budgets, more than doubling their per capita health spending, from an
average of $15 to $41 per capita (in nominal dollars and including on-budget external
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assistance).65 International health assistance increased from less than $6 billion annually
in the early 1990s to $10.5 billion in 2000, and climbed to nearly $26.9 billion in 2010. In
addition, official development assistance for water and sanitation reached $5.6 billion in
2009.66
Funding for AIDS, one of global health’s most resource-intensive areas is
becoming more efficient, including major reductions in the costs of anti-retroviral
medications,67 recent discoveries that these medications reduce transmissions by 96%68
and that male circumcision also prevents transmissions by 60%.69
Even these funding increases and added efficiencies are inadequate. The $41 per
capita of government spending in sub-Saharan Africa – and only half that level in South
East Asia70 – is well below the minimum $60 per capita that WHO estimates is required
by 2015. On average, 49 low-income countries would have required $44 per capita
spending in 2009 to be on track for near universal access to these interventions by 2015,
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but 31 of them were spending less than $35 per capita.71 Meanwhile, the minimum
requirement estimates assume, counterfactually, highly efficient spending,72 and covers
only identified priority interventions, even as government health spending extends
beyond these interventions.
Moreover, the upward trajectory of health investments, particularly international
assistance, is under severe threat due to the global financial crisis. Austerity has become
the order of the day. An agreement of all European Members except the United Kingdom
on strict European enforcement debt limits will further pressure budgets and motivate
cuts, including in international assistance. Meanwhile, a painfully slow economic
recovery underway in the United States, combined with a political consensus on the need
to cut the deficit, threatens U.S. global health funding for years to come.
These forces and the resulting shortfall in donor contributions led the Global Fund
to cancel its Round 11 and postpone funding for new activities until 2014.73 This
unprecedented step means that after a regular pattern of annual funding rounds, the
Global Fund likely will hold no new funding rounds for at least three years. Never has the
Global Fund been in such a dire situation. Beyond the Global Fund, the United States is
well behind pace for achieving the spending targets of the President’s Global Health
Initiative, originally planned at $63 billion from 2009 through 2014.74 Thus far, global
health funding has continued to increase through the economic turmoil, though at a far
slower rate than previously. While international health assistance jumped by 17% from
2007 to 2008, it has since increased by only 4% annually.75
Although the financial crisis emerged largely from dishonest and irresponsible
practices of the financial industry in the North, economies of the global South are directly
affected, including through reduced demand for their products and reduced foreign
investment. Even as African countries recover from the initial downturn, continued slow
71
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or no growth in wealthier countries threatens economic growth – and hence domestic
health spending – in Africa. Foreign direct investment declined sharply in Africa in from
2008 to 2010, and a 1% decrease in GDP across countries of the Organization for
Economic Development and Cooperation (OECD) could lead Africa’s export earnings to
fall by 9%.76
Why Extant Global Health Governance Cannot Reduce the Health Gap
The world has witnessed a dramatic rise in interest and funding in global health—
on the part of states, philanthropists, advocates, service providers, volunteers, businesses,
and public private partnerships. This unprecedented engagement, despite admirable
achievements, has not fundamentally changed the reality for the world’s least healthy
people. Nor has it significantly closed the health gap between the rich and poor. And with
four global crises looming – finance, food security, energy, and climate change – if
anything, global health investments will likely stabilize or decrease.
At this pivotal time for global health, much depends on the future of global
governance for health – the collection of rules, norms, institutions, and processes that
shape the health of the world’s population.
At present, global governance for health is highly dysfunctional. If effective
governance is harnessing and coordinating global health actors and resources efficiently
and effectively, then global health fails in almost every aspect. There is deep
fragmentation of global health actors, such that there is vast duplication of effort (think of
endless reports that health ministries must compile for different partners). Global health
institutions have failed to articulate clear objectives and take steps to accomplish desired
common goals. Priorities are badly skewed, such that funding and programs are
disproportionately targeted to politically popular programs and the latest high profile
disease (think of SARS, influenza, and bioterrorism) rather than the global burden of
disease (think of cancer, heart disease, mental health, and injuries). Health often is given
inadequate weight in other regimes, such as trade and investment, despite their impact on
health.
Above all, the health sector has resisted attempts to measure its efficiency and
effectiveness, eschewing close monitoring and accountability. The future, moreover,
appears bleak, as the World Health Organization – the global health leader – is currently
mired in a financial and political crisis, with little prospect of recovering in the near-term.
In fact, the WHO’s member states fail to act as “shareholders,” with a stake in the
Organization’s success. This is best illustrated by the fact that the agency was on track to
run a $300 million deficit in 2010/2011 and had to cut its headquarters staff by over
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10%.77 The WHO controls only little more than 30% of its own budget, as most resources
go to what donors want rather than what the WHO requires.78
Global governance for health, therefore, is characterized by struggling leadership
and inadequate, volatile funding; poor coordination and shifting, skewed priorities; and
little accountability and insufficient intersectoral influence. This is hardly a recipe for a
breakthrough in health equity. Yet, dramatic improvement in the world’s health and
reduction of health inequalities are entirely possible with modest investments and smart,
proven, policies.
The international community has taken halting steps in the right direction. The
Monterrey Consensus, Paris Declaration on Aid Effectiveness, and the Accra Agenda for
Action79 established a new paradigm that became quickly accepted in principle. This
paradigm includes clearer targets and indicators of success, harmonization among
partners, alignment with country strategies, longer-term and more predictable
international assistance, engagement with multiple stakeholders including civil society,
and mutual accountability for development results.
Yet efforts to implement these principles have had setbacks. Consider the
International Health Partnership and related initiatives (IHP+)— a partnership launched
in 2007 consisting of developed countries (with the notable exceptions of the United
States and Japan) and thirty developing countries primarily in Africa.80 IHP+ has had
successes in several areas as it has sought to put these principles into practice, including
high-level alignment of partner plans with country plans, increased civil society
involvement, and more timely disbursements of partner funding commitments. Yet
“responsible and predictable financing” had “mixed results,” with funding levels still
inadequate and limited progress towards multi-year funding commitments. Development
77
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partner use and strengthening of country systems was “mixed,” and in a poor omen for
accountability, only half of IHP+ partners participated in an independent review of IHP+
results.81
The Global Fund embodies several key principles of good global governance. It is
driven by country demand and receives five-year funding proposals from Country
Coordinating Mechanisms (CCMs), whose members include government officials – often
from multiple sectors – civil society, development partners, and the private sector.82 Civil
society from developed and developing countries, governments from the North and
South, foundations, the private sector, and most significantly a community delegation sit
as equals on the Global Fund Board. Transparent in its activities and progress in each
country, the Fund also incorporates robust, independent measures to counter corruption.
Yet – as with the WHO – the Fund’s partners too often fail to act as shareholders.
Several countries responded to reports of misuse of funds by suspending their
contributions to the Fund, even as the Global Fund itself had uncovered this corruption,
and responded aggressively, from strengthening grant oversight to suspending grants.83
Worse, the purely voluntary funding has caused the Fund to fall well short of its needs,84
forcing it to delay grants, limit support to middle-income countries, slow its pace of new
funding around, and most dramatically cancel Round 11 after its launch. Beyond funding,
whether non-governmental members are recognized and empowered to act as equal
partners on CCMs varies significantly among countries.85 Meanwhile, the Global Fund
captures only a slice of health needs – though with its support for health systems
strengthening and, indirectly, maternal and child health, is seeking to more fully align
with the MDGs and country needs.86
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In a deliberate effort to combine new global funding and strategic commitments to
improved accountability, in 2011 the Commission on Information and Accountability for
Women’s and Children’s Health laid out a strategy to enhance accountability in women’s
and children’s health.87 Its recommendations on strengthening health information systems
and common indicators, regular reporting on spending and connections to results,
improved oversight and transparency, and inclusive national accountability mechanisms
are all important, deserve support, and provide standards that should extend throughout
global health. The Commission also recognized the potential for information and
communications technology to enhance information sharing and accountability. Yet there
is little new here. Missing are recommendations on incentives or sanctions that might
encourage compliance, a recommendation on local accountability mechanisms, capacity
building for civil society and communities to hold their own governments to account,
codification of commitments to open the potential for judicial enforcement, or other
strategies that could help fundamentally improve accountability.
Deep reductions in health inequities will require stronger global governance for
health than this. Governance must be capable of ensuring that principles captured in the
Paris Declaration are fully implemented. And it must go beyond the focus of these
principles to better address the overall volume of health financing, equity, and
fundamental human needs. Far stronger forms of accountability are still required, and
there remains the need for true global health leadership.
Global health law could play a role in all of these areas. Yet its scope –
particularly in legally binding form – remains narrow. It has demonstrated its potential,
yet remains highly underdeveloped.
The Scarcity and Inadequacy of Global Health Law
Along with the first global health treaty, the WHO Constitution, global health is
populated by all of three major multilateral treaties: (1) two sets of international
regulations binding on all WHO members under the terms of article 21 of the WHO
Constitution: the World Health Organization Regulations No. 1 Regarding Nomenclature
with Respect to Diseases and Causes of Death (the Nomenclature Rule) and the
International Health Regulations (IHR); and (2) the first public health convention under
article 19: the Framework Convention on Tobacco Control.88 Binding global health law
Decision Point GF/B16/DP10 (Nov. 12-13, 2007), available at
http://www.theglobalfund.org/documents/board/16/BM16_BoardMeeting_Decisions_en/.
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also encompasses certain stipulations found in other areas of law, such as the right to
health and its accompanying obligations (discussed further below).89
Non-binding or “soft” global health instruments are more abundant, including
codes (e.g., the Global Code of Practice on the International Recruitment of Health
Personnel), declarations (e.g., the UN Millennium Declaration, the Declaration of
Commitment on HIV/AIDS, the Political Declaration of the High-level Meeting of the
General Assembly on the Prevention and Control of Non-communicable Diseases),
frameworks (e.g., the Pandemic Influenza Preparedness Framework), and strategies (e.g.,
WHO’s Global Strategy on Diet, Physical Activity and Health).90
The IHR and FCGH demonstrate the potential impact of binding global health
law, even though they lack sufficient specificity, monitoring, and enforcement. An
independent review of the IHR found that there were significant shortcomings in its first
test, the 2009 H1N1 influenza pandemic, and the IHR alone were insufficient to enable
the world to effectively respond to a severe pandemic. However, the “IHR helped make
the world better prepared to cope with public-health emergencies.”91
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The Framework Convention on Tobacco Control has demonstrated greater
potential for addressing the major preventable cause of premature death. More than 60%
of the 72 states party for more than five years (among those that have issued two
implementation progress reports) has increased tobacco taxes and expanded smoke-free
public places since ratifying the Convention. Measures that at least one-third of these 72
countries have taken include strengthening tobacco product health warning, protecting
public health policies against tobacco industry interference, and prohibiting tobacco
industry advertising, promotion, and sponsorship.92
International health law demonstrates the potential of hard law to improve global
health outcomes. Yet, existing treaties are deeply inadequate for the potent task of
reducing global health disparities. As mentioned, the IHR and FCTC are flawed because
their norms lack specificity, they have no concrete implementation and accountability
provisions, and fail to ensure that developing countries gain the capacity to safeguard
their own population’s health, as well as contribute meaningfully to global health
Perhaps more importantly, these treaties address singular, even if important, areas
of global health—health security from diseases of international health importance (the
IHR) and tobacco prevention and control (FCTC). Neither treaty purports to deal with
key determinants of health such as socioeconomic status, sanitation and hygiene, vector
abatement, climate change, food security, as well as behavioral lifestyles (e.g., nutrition
and physical activity) leading to chronic diseases. Nor do they build stronger sustainable
health systems or ensure access to essential vaccines and medicines. A broad, crosscutting treaty specifically targeted to the major determinates of health – a Framework
Convention on Global Health – would be designed explicitly to reduce global health
inequities contributing to millions of deaths annually.
Here we present four defining questions for the future of global health. Our claim
is that, taken together, these questions represent the foundational issues for the future of
global health. Their answers would offer clear pathways toward lasting and innovative
solutions, based on the imperative of global health justice, while developing the
foundation for the evolution of global health law in general, and an FCGH in particular:
(1) What are the essential services and goods guaranteed under the international right to
health? (2) What duties do all states have to meet the health needs of their own
inhabitants? (3) What duties do states have to improve the health of people outside their
borders? (4) What governance strategies are needed to create effective institutions and
structures for global health improvement?
In reviewing these four critical questions, it should be readily apparent how
important the law can be for the future of global health. Each major global health
problem is shaped by the law’s language of rights, duties, and rules for engagement, such
as setting high standards, monitoring progress, and ensuring compliance. It is only
through law that individuals and populations can claim entitlements to health services and
92
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corresponding state obligations can be established and enforced. And it is through law
that norms can be set, fragmented activities coordinated, and good governance (e.g.,
transparency, stewardship, participation, and accountability) ensured.
Before offering preliminary answers to these four defining questions, we set out
the moral and legal underpinning of our approach: that the concept of health aid as
charity should be jettisoned, in favor of a justice-based commitment to mutual
responsibility beyond state borders. Shared national and global responsibilities, social
justice, and the right to health form the normative perspective that would properly guide
global governance for health.
III. Reconceptualizing “Health Aid”: From Charity to Human Rights
Global health means different things to different people.93 Often, it is used as shorthand
for health assistance provided by the affluent to the poor in a donor-recipient relationship,
as a form of charity—a concept we will refer to as “Health Aid.”
Framing the global health endeavor as Health Aid is fundamentally flawed,94 as it
implies that the world is divided between donors and countries in need. This is too
simplistic. Collaboration among countries, both as neighbors and across continents, is
also about responding to health risks together and building capacity collaboratively—
whether it is through South-South partnerships, gaining access to essential vaccines and
medicines, or demanding fair distribution of scarce life-saving technologies. New social,
economic, and political alignments are evident, for example, in the emerging health
leadership of countries such as Brazil, India, Mexico, and Thailand.95
Likewise, the concept of “aid” both presupposes and imposes an inherently
unequal relationship where one side is a benefactor and the other a dependent. This leads
affluent states and other donors to believe that they are giving “charity,” which means
that financial contributions and programs are largely at their discretion. It also means that
donors decide the amount and objectives of global health initiatives. The level of
financial assistance, as a result, is not predictable, scalable to needs, or sustainable in the
long-term. These features of Health Aid could, in turn, mean that host countries do not
accept full responsibility for their inhabitants’ health, as they can blame donors for
shortcomings.
Conceptualizing international assistance as “aid” masks the deeper truth that
human health is a globally shared responsibility, reflecting common risks and
93
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vulnerabilities— an obligation of health justice that demands a fair contribution from
everyone (North and South, rich and poor). Global governance for health must be seen as
a partnership, with financial and technical assistance understood as an integral component
of the common goal of improving global health and reducing health inequalities.
A Shared Obligation: The Right to Health and Reinforcing Frameworks
The right to the highest attainable standard of health is the most important healthrelated international legal obligation for all countries. What makes the right to health a
compelling framework for holding states accountable is that it has wide international
acceptance as binding law.
What does the right to health entail? The most authoritative interpretation, which
has since been built upon by a series of reports by the UN Special Rapporteurs on the
right to health96 and supplemented by decisions of national courts, comes from General
Comment 14 of the UN Committee on Economic, Social and Cultural Rights (CESCR).
The right to health, which covers both health care and the underlying determinants of
health, contains four “interrelated and essential elements,” requiring that health goods,
services, and facilities be available and accessible to everyone (including being
affordable and geographically accessible), acceptable (including culturally), and of good
quality. States must respect, protect, and fulfill the right to health. That is, they must
refrain from interfering with people’s ability to realize this right (for example,
discrimination in access to health services is forbidden), protect people from violations of
this right by third parties, and actively ensure the full realization of this right.97
Although the right to health offers a critical framework for national and global
responsibilities for health, it also suffers from obvious limitations: (1) the right to health
contains broad aspirations, failing to structure obligations with sufficient detail to render
them susceptible to rigorous monitoring and enforcement; (2) the oversight body – the
CESCR – possesses few enforcement powers beyond reviewing state reports on treaty
implementation and making recommendations; (3) the ICESCR requires states to deliver
on the convention’s promises “progressively,” rather than immediately, leading to a
staggered and uncertain path toward full realization; and (4) the legal duty falls primarily
on the state (not the international community) to provide health services to its own
people, even if the country has few resources and limited capacity.”
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Yet these structural limitations in the right to health framework can be overcome.
The CESCR and the Special Rapporteur can continue to develop clear and enforceable
standards and press states harder toward implementation. The duty to “progressively”
realize the right to health could be interpreted to require states to meet precise
“indicators” or “benchmarks” of tangible progress. The ICESCR’s text itself requires
states “to take steps” immediately to achieve “the full realization” of the right to health.
The CESCR affirms that states must “move as expeditiously and effectively as possible
towards full realization.”98 As we will discuss more below, an FCGH could further
clarify ambiguities and respond to limitations.
The all-important capacity problem can be overcome through the treaty’s
insistence that states use “the maximum of [their own] available resources,” and that the
international community provide “assistance and co-operation, especially economic and
technical.” As General Comment 14 explains, “If resource constraints render it
impossible for a State to comply fully with its Covenant obligations, it has the burden of
justifying that every effort has nevertheless been made to use all available resources at its
disposal in order to satisfy, as a matter of priority, [its obligations].”99 Taken together, the
United Nations Charter, established principles of international law, and the Covenant
itself, establish that “international cooperation for development and thus for the
realization of economic, social and cultural rights is an obligation of all States. It is
particularly incumbent upon those States which are in a position to assist others.”100
General Comment 14 states that international assistance is necessary to “enable
developing countries to fulfill their core [obligations],” including immediate assurance of
essential primary health care for all.101
The right to health – and related entitlements such as the right to food, clean
water, and adequate sanitation – continues to evolve and gain international acceptance.102
Meanwhile, several other emerging paradigms join the human rights framework in
recognizing global health as a shared responsibility, a partnership, and a priority that
requires the cooperation of all countries. These complementary and mutually reinforcing
approaches include health as a fundamental aspect of human security103 as well as health
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as a global public good.104 Unlike the right to health, these two frameworks do not have
the force of law, but they have gained international acceptance. With human rights
benefiting from both widespread acceptance and firm legal grounding, even with its
limitations it is a powerful platform upon which to base a new framework on shared
global responsibility for health.
IV. Four Defining Questions for the Future of the World’s Health
Having explained the moral and legal underpinnings of our approach, we now
sketch preliminary answers to four questions, which, taken together, are critically
important for the future of the world’s health.105
These questions, which seek to clarify national and international responsibilities
towards vital goals rooted in human rights and the governance required to effectuate
these responsibilities, may also be instructive for other legal regimes. For example, how
should institutions and processes that bear on food production be structured to ensure
food security for all, and what responsibilities do countries hold for achieving this goal,
both with respect to their own populations and the global population? Similar questions
might be asked with respect to meeting everyone’s right to education and to social
security.106
1. What are the health services and goods guaranteed to every human being under the
right to health?
Our first foundational challenge is to specify the essential health services and
goods that make up the right to health. Answers on this front could guide national efforts
to provide universal health coverage. Universal health coverage has become a clearly
enunciated aim of an increasing number of countries, with some such as Thailand and
http://globalism.rmit.edu.au/files/SOI/Human_Security_Now.pdf. “Good health is both essential and
instrumental to achieving human security.” Id. at 96.
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Brazil making significant progress.107 The international community, led by the WHO, has
revived the goal of universal health coverage established in the 1978 Alma-Ata
Declaration on primary health care.108
A World Health Assembly resolution defined universal coverage “as access to
key promotive, preventive, curative and rehabilitative health interventions for all at an
affordable cost.”109 Clarifying the health services and goods to which everyone is entitled
will help define those “key” health interventions, and give greater substance to a state’s
core duties to meet the health needs of its inhabitants. Answers will also form the
foundation for assessing the extent to which affluent states should enhance the capacities
of low- and middle-income countries.
The WHO describes universal health coverage as a multi-dimensional,
progressive process that entails increasing 1) the proportion of the population served; 2)
the level of services, and; 3) the proportion of health costs covered by prepaid pooled
funds.110 The core human rights principle of equality requires states to prioritize covering
100% of their populations. Although 100% coverage of all health services will not be
possible immediately, full coverage of “key” health interventions should be an initial
benchmark towards universal coverage. The right to health framework militates against a
narrow definition of “key” services. Rather, they should encompass adequate health
systems and services, cost-effective vaccines and medicines, and fundamental human
needs:
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a) Health Systems and Services. The WHO sets out essential building blocks of a
well-functioning health system: health services, health workforce, health
information, medical products and technologies, a financing system that raises
sufficient funds for health and assures access, and leadership and governance.
Health systems should ensure basic health care (e.g., primary, emergency,
specialized care for acute and chronic diseases and injuries) and public health
services (e.g., surveillance, laboratories, and response) for all inhabitants.
b) Essential Medicines and Vaccines. “Essential medicines” refer to the WHO’s
Model List of Essential Medicines, which include “the most efficacious, safe and
cost-effective medicines for priority conditions.”111 They are “selected on the
basis of current and estimated future public health relevance, and potential for
safe and cost effective treatment.”112 Vaccines and medicines can be highly cost
effective in treating common infections and chronic diseases.
c) Fundamental Human Needs. Reframing the approach to global health requires
national and international health funding and activities to meet fundamental
human needs—a traditional public health strategy vital to maintaining and
restoring human capability and functioning. Fundamental human needs include
sanitation and sewage, vector control, clean air, potable water, diet and nutrition
(neither under- nor over-nutrition), and tobacco and alcohol reduction.113
Whatever the precise minimum health goods and services to which everyone is
entitled under the right to health, states have an obligation to progressively and
continually build upon that a minimum, to more fully realize the right to health. States,
even wealthy ones, will need to continue to progress towards universal health coverage.
Yet even a core set of essential goods and services – well within the capacity of countries
to provide under a framework of mutual responsibility – could greatly improve the lives
of vulnerable people.
What would be the cost of these health goods and services – which in their details
would vary by country and should be determined with input from the public? The
landmark 2001 report of the WHO Commission on Macroeconomics and Health
estimated that a package of essential health interventions designed to eliminate much of
the avoidable mortality in developing countries would cost $34 per capita in 2007, rising
to $38 per capita by 2015 as coverage increases (though not yet to universal coverage).114
More recently, the High Level Taskforce on Innovative International Financing for
Health Systems estimated that health interventions focused on achieving MDGs 4, 5, and
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6, along with a package of treatment and prevention interventions for chronic diseases
(including asthma, cardiovascular diseases, mental illnesses, and neglected tropical
diseases), would require states to spend, on average, a minimum of about $60 per capita
(2010 dollars). This could achieve near universal health care coverage for most of these
interventions by 2015.115
The level of health services and goods to which everyone is entitled would have
to extend well beyond the Commission and Taskforce per capita estimates, which for the
most part are limited to medical care. Rather, the core goods and services must include all
basic goods and services requisite for a functioning, and indeed, flourishing life.116
In considering costs, the economic benefits of health are worth bearing in mind.
Health services contribute to increased productivity and other sources of economic
growth—including, over the longer-term, by contributing to children’s education and
healthy development as well as by maintaining a healthy workforce. Under-nutrition
alone can lower a country’s GDP by 2%,117 while 30-50% of economic growth in Asia
from 1965 to 1990 has been attributed to improved reproductive health, reduced infant
and child mortality, and reduced fertility.118 HIV/AIDS slowed the rate of annual GDP
growth across 33 countries in sub-Saharan Africa from 1992 through 2002 by an average
of 1.1%.119 The World Bank found that compared to maintaining 2005 levels of
tuberculosis treatment in sub-Saharan Africa, scaling up tuberculosis treatment and
control interventions through 2015 in-line with the Stop TB Partnership’s Global Plan to
Stop TB would require an additional of $10 billion, but would bring $88 billion in
economic benefits.120 More broadly, a year increase in life expectancy raises a country’s
per capita GDP by approximately 4%.121 Meanwhile, prevention and control measures
frequently more than pay for themselves through averted treatment costs. A dollar spent
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on family planning typically will save at least four dollars in treatment costs of
pregnancy-related complications, for example.122
Determining a core package of essential goods and services requires ambition
tempered by realism and moderation.123 For if the answer is too ambitious, it will lead to
unrealistic expectations about financial obligations and burden sharing—expectations that
most developed countries, even those that are open to increased responsibility, will refuse
to accept or fail to live up to. Yet if its level is not sufficiently ambitious, it will fail to
meet the legitimate expectations and rights of all people, and to meaningfully advance the
imperative of mutual responsibility for global health. The essential package must be
sufficient to reduce health inequalities and offer a bulwark against transnational health
threats. It must also need to be tailored to each country’s particular and evolving
circumstances, such as patterns of disease and people’s expressed priorities.
2. What do states owe for the health of their own populations?
Individual states hold primary responsibility to uphold the right to health of their
inhabitants. This requires states, within their capacity, to fund and ensure the delivery of
all the essential goods and services guaranteed to every human being, and to
progressively achieve the highest attainable standard of health. The elements of a state’s
duties to its inhabitants include, at least, the following:
a) Provide adequate health resources within a state’s capacity. Despite the
undoubted need for expanded health services, developing country health
expenditures as a proportion of total government spending are significantly lower
than the global average (<10% compared with >15%).124 This low spending
comes even as African heads of state pledged in the 2001 Abuja Declaration to
commit at least 15% of their government budgets to the health sector125 – a pledge
reaffirmed at their 2010 summit.126 At the present rate of increase (from 2000 to
2008), it will not be until 2039 – nearly four decades after the Abuja Declaration –
that average health sector spending among African countries will reach the 15%
target.127 Health spending in South East Asia, in both in absolute terms and
relative to government budgets, is even lower.128
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States’ own health spending is influenced by foreign assistance, which accounts
for 15% of total health expenditure in low-income countries on average, and can
be as high as two-thirds in some low-income countries. Unfortunately, developing
countries often reduce their domestic health spending in response to increasing
international assistance—the so-called “substitution effect.”129 It matters a great
deal, of course, the purpose for which domestic health spending is being diverted.
For example, certain essential non-health sector expenditures such as agriculture,
education, or social security can improve health. Expenditures on infrastructure
such as roads or electricity may similarly improve well-being.130 Yet some
governments will use these funds for purposes much less likely to improve health,
such as the police or military, or might waste precious resources through
corruption or inefficiency.
It is unrealistic to expect that affluent states will carry out their responsibilities if
lower-income states do not provide necessary resources for health within their
own economic constraints, and do so efficiently. A firm and realized commitment
on the part of lower-income countries to make a clearly defined effort, consistent
with their human rights obligations, could convince wealthier countries to accept
their mutual responsibilities. It would therefore be beneficial to reach a global
agreement on the minimum domestic effort to uphold the right to health. States
that do not live up to that minimum will find it more difficult to claim assistance
from the international community and the need to be the steward of that
assistance. Furthermore, they would bear greater responsibility for ill health in
their countries and for epidemics spilling over to other countries.
b) States have a responsibility to govern well. The concept of “good governance”
sets consistent standards for national management of economic and social
resources for development. Those who exercise authority to expend resources and
make policy have a duty of stewardship—a personal responsibility to act in the
interests of those they serve. Sound governance is honest, in that it is avoids
corruption, such as public officials seeking personal gain or diverting funds from
their intended purposes. It is transparent, in that institutional processes and
decision-making are open and comprehensible to the people. It is deliberative, in
that government engages stakeholders and the public in a meaningful way, giving
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them the opportunity to provide genuine input into policy formation and
implementation. Good governance is also accountable, in that leaders give
reasons for decisions and assume responsibility for successes or failures, and the
public has the opportunity to disagree with and change the direction of policies.
Good governance enables states to formulate and implement sound policies,
manage resources efficiently, and provide effective services.
Despite the importance of good governance, health sector corruption is a
significant problem in some developing countries. According to a World Bank
survey of 22 developing countries, health was one of the most corrupt sectors.131
Health sector corruption includes fund leakage, drug diversion, informal
payments to providers, accreditation and licensing bribes, and professional
absenteeism. Foreign aid, in particular, is considered “ripe territory for
corruption” because it theoretically permits “rent-seeking” behavior.132 In other
words, local officials can profit from foreign aid, which is often allocated to
governments with substantial discretion and little accountability. A vicious cycle
of corruption related to foreign assistance can occur, as corrupt countries tend to
perform poorly and therefore increasingly depend on aid.133
c) States have a responsibility to equitably and efficiently allocate scarce health
resources. States should have the authority and discretion to set their own health
priorities. Yet in doing so, they have a responsibility to ethically allocate lifesustaining and enhancing- resources, often under conditions of scarcity. Derived
from the principles of equal and non-discriminatory access and to equitable
distribution under the right to health,134 a state should fairly and efficiently
distribute health goods and services for its entire population. This requires paying
special attention to the needs of the most disadvantaged in society such as those
who are poor, minorities, women and children, and people with a physical or
mental disability. It requires that health services are accessible and acceptable
irrespective of socioeconomic status, language, culture, religion, or locality (e.g.,
rural or urban).
3. What responsibility do states have for improving the health of people beyond their
borders?
The duty of states should not be limited to their own people, but also to fostering
a functioning inter-dependent global community, in which everyone recognizes that
mutual survival is a matter of common concern. This responsibility includes but extends
far beyond containing health threats that endanger other countries and regions.
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To be sure, increased globalization has compelled states to understand the broad
need for collective action, but this still leaves a harder question unanswered: To what
extent are states, particularly wealthier ones, responsible for the provision of healthrelated goods and services to the inhabitants of other countries? This is a particularly
vexing problem because it is exceedingly difficult to enunciate sound principles
demonstrating that State A has specific duties toward the people of State B. Even if a
cosmopolitan perspective does point toward transnational obligations, it would remain
unclear which states have duties, to whom, and for what.135
Despite the conceptual complexity, it is imperative to find innovative ways of
holding richer states accountable for a certain level of international assistance.
Unfortunately, a tremendous burden of avoidable morbidity and premature mortality rests
on those who have the least capacity to do anything about it. As described above, earlier
WHO estimates suggest that a basic set of health services costs a minimum of $60 per
person annually, along with additional investments required to meet fundamental human
needs. The national politics of taxation in the poorest states cannot realistically aim for
government revenue above 20% of the gross national income (GNI).136 If these states
would furthermore allocate 15% of their government revenue to the health sector, as
African heads of state promised in the Abuja Declaration, or at least 3% of their GNI if
one combines both percentages, only states with a GNI of more than $2,000 per person
per year have the domestic capacity to provide the essential package of health-related
goods.137
The actual minimum GNI that would enable countries to have the capacity, using
only internal resources, to provide the essential health package would need to be some
level appreciably higher than $2,000 per capita, given that this is based on an incomplete
set of essential health services (in particular, including only a limited number of services
for non-communicable diseases) and, more significantly, does not cover fundamental
human needs such as vector control, adequate nutrition, and clean water. More than onethird of the world’s people live in countries with the per capita GNI below $2,000.138 It
will only be possible for these countries, and those with a somewhat higher per capita
GNI, to provide their entire populations the essential health package with external
support.
The Commission on Macroeconomics and Health calculated that affluent states
would need to devote approximately 0.1% of GNI to international development
assistance for health.139 Other data suggest a similar140 or somewhat higher proportion of
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GNI may be necessary.141 In 2008, Official Development Assistance (ODA) for health
care from traditional donor countries – members of the Development Assistance
Committee of the OECD – was slightly below 0.05% GNI, or less than half of what is
required by this measure.142
Consequently, if low- and middle-income countries are to afford their inhabitants
a reasonable standard of health services, wealthier states will have to ensure financing
that is predictable, sustainable, and scalable to needs. The High Level Taskforce on
health has fallen short of the Commission’s recommendations, domestic health spending in developing
countries has, overall, been higher than the Commission believed necessary. The Commissioned called for
national health spending to increase by $23 billion by 2007. In fact, from 1995 to 2006, developing
countries’ health spending increased from $128 billion to $241 billion. Pamela Das & Udani
Samarasekera, The Commission on Macroeconomics and Health: 10 years on, 378 LANCET 1907-08
(2011). However, as a percentage of GNI, developing countries have generally fallen short with respect to
the Commission’s recommendation of increasing health spending as a percentage of GDP by 1% by 2007
and 2% by 2015. For example, it increased from 5.5% to 6.0% of GDP in Africa from 2000 to 2008, while
during those years, it dipped in South East Asia from 3.9% to 3.8% of GDP. Id. See WORLD HEALTH
STATISTICS 2011, supra note 5, at 136. This suggests that the increased funding was more related to strong
economic growth than to increased prioritization of funding for health. Most significantly, despite increased
domestic health spending and genuine advances in health outcomes, the immense inequities we have
described remain.
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Innovative International Financing for Health Systems reported in 2009 that health
spending (from all sources) in 49 low-income countries alone had to increase from $31
billion to $67-76 billion annually to achieve the MDGs. And even this recommended
level of funding largely excludes basic human needs such as clean water and adequate
sanitation and hygiene.143 However, the world is not on track to meet these and other
funding requirements, and in the aftermath of the present global financial downturn,
prospects for future growth in international health assistance appear grim. The world will
likely see a retrenchment in the near-term.
Although the volume of international financial responsibility for global health
certainly matters, it is not the only concern. Another critical concern is the long-term
reliability of international financial responsibility. Financial assistance for health is
typically provided in the form of grants with limited duration, generally three to five
years. Along with domestic politics in wealthy countries – from election and
appropriation cycles to changing geopolitical interests and national priorities – the
international community seems to believe that short-duration grants will encourage
poorer states to take their fate in their own hands, and mobilize additional domestic
resources.144
Paradoxically, the real effect might be quite the opposite. Donor commitments
remain short-term and conditional, with funding that is volatile and unreliable, as
highlighted by the Global Fund’s decision to cancel its Round 11 even after having
already launched the Round. Governments, therefore, are “understandably reluctant to
take the risk of relying on increased aid to finance the necessary scaling up of public
expenditure.”145 But that does not mean they will refuse the financial assistance that is
available. It is more likely that they will limit their own domestic health spending
increases, possibly even flat-lining or decreasing their domestic health investments, to
avoid increasing their health budgets to a level that they would not be able to sustain
should the foreign assistance for health be reduced in the years ahead.146 Furthermore, the
short-term nature of assistance makes states reluctant to invest it in recurrent costs,
creating an obstacle to overcoming one of the major health constraints many lowerincome countries face—the severe shortages of health workers.
Financial assistance not based on an understanding of mutual responsibility, and
unreliable in the long run, is therefore an inefficient expenditure of resources, as it is
limited in its ability to improve the provision of health-related goods and services. This
alone should be sufficient reason to consider a global agreement on norms that clarify
national and the global responsibilities for health, transforming ineffective short-term
financial assistance into effective sustained funding.
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International responsibility extends well beyond financing, as a range of policies,
statutes, and bilateral or multilateral treaties outside the health sector have considerable
impact on health. States and multilateral organizations adopt policies that often impede,
rather than facilitate, health among the world’s poor, including: intellectual property rules
that reduce access to essential medicines and vaccines; trade and restrictive
macroeconomic policies that limit government revenue or ability to invest in health;
agricultural policies such as subsidies and biofuel production targets that impact global
food markets, and; energy policies, including subsidies, targets, and investments, that will
exacerbate climate change, with its numerous adverse effects on health. Even domestic
workforce policies and international recruitment can accelerate the migration of trained
doctors, nurses, and pharmacists out of developing countries already experiencing serious
health worker shortages.
4. What kind of global governance mechanisms are required to ensure that all states live
up to their mutual responsibilities to provide health goods and services to all people?
The preliminary answers to the questions above should be sufficient to understand
that better global governance for health is needed, based on genuine global partnerships:
a) Low- and middle-income states will be most likely to accept international norms
for their domestic health challenges, including agreed upon priorities and
domestic health-related spending levels, if they are part of a genuine partnership
for a global common good, which confirms their duties towards their own people
as well as towards the international community – but also the duties of the
international community towards them.
b) Individual affluent states will be reluctant to accept financial duties towards
lower-income states without an agreed arrangement for equitable burden-sharing
among all affluent states, agreed norms about how these financial duties will
complement domestic duties, and agreed principles on the health-related goods,
services, and capacities for which the funding will be used.
c) Lack of adequate domestic health spending and misuse of global financial
resources by national governments would seriously undermine the willingness of
the international community to live up to its responsibilities.
d) The collection, management, and coordination of the global financial duties for
health will have to be governed in a way that reflects a genuine partnership.
International financial assistance should be understood as part of a compact
among states to provide essential health goods and services to all people and to
adhere to good governance principles. Governance arrangements, moreover,
should ensure the full participation of civil society, for where there are injustices,
health advocates are the ones most likely to raise their voices and hold states, and
others, accountable.
This paradigm shift to genuine mutual responsibility for global health grounded in
the right to health will require more than an agreed set of responsibilities and principles.
It will also require constructing a more forceful, purposeful, efficient, and accountable set
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of institutions and arrangements. Work is underway to find answers to challenges of
global governance for health. The UN General Assembly tasked the UN SecretaryGeneral, in collaboration with the WHO, to report on ways that “foreign policy [can]
contribute better to creating a global policy environment supportive of global health.”
And in 2011, WHO launched a reform process to improve its own functioning and to
create greater coherence and improved outcomes in global health.147
A global governance structure that can at last make “health-for-all” a reality will
have to successfully address at least seven “grand challenges” in global health:148
1. The lack of global health leadership. Global health leadership is required to
mobilize, coordinate, and focus a large and diverse set of actors around a clear
mission, common objectives, effective approaches, sustained action, and mutual
accountability. The WHO has the unique authority and legitimacy to assume this
role, but it is experiencing a crisis of leadership.149 Part of the reason is that the
organization has proved reluctant to exercise its broad normative powers.150 But,
more importantly, with extra-budgetary funding consuming 77.3% of its budget
(rich countries demanding highly-specific tasks), WHO has been transformed into
a donor-driven organization, restricting its ability to direct and coordinate the
global health agenda.151 Without leadership, the response to global health
challenges has been ad hoc and fragmented. And without a global health
advocate, other regimes, such as intellectual property and world trade, have
dominated the agenda.
2. The need to harness the creativity, energy, and resources for global health. A
shared sense of purpose and priorities, and greater coordination should
complement, not supplant, the benefits that come from a proliferation of global
health actors. These include civil society, with its ability to reach and represent
disadvantaged populations, to advocate, and to hold governments accountable; the
private sector, with its ability to develop new medical technologies, market safer
food, and create safer and healthier workplaces; and foundations and
philanthropists, with their ability and willingness to fund imaginative approaches
147
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to improving global health and meeting unmet needs. Public private partnerships
(PPPs) based on and organized around a shared respect for human rights and
health-for-all will be vital to success in these challenges.
3. The lack of collaboration and coordination among multiple players. Today’s
global health discourse is dominated by terms such as “fragmentation” and
“duplication,” with a proliferation of actors, pictorially represented as an
incomprehensible, tangled web of agencies and programs. Such complexity
reduces the efficiency of health spending, at times even pitting international actors
and local service providers against each other. The proliferation of uncoordinated
actors poses significant challenges to the stewardship role of ministries of health
and misses opportunities for collaboration and synergy. A new global governance
structure will need a simplified architecture that translates into a more coherent
and manageable picture at the country level, with relationships rooted in
collaboration that harmonizes global health actions and aligns with national
strategies.152
4. The neglect of essential health needs and health system strengthening. Farreaching health benefits would come from meeting such timeless human health
needs as clean water and adequate nutrition, sanitation and sewage, tobacco
control, and abating disease vectors such as mosquitoes and rodents, and from
developing effective health systems that equitably and efficiently deliver known,
effective health interventions. Giving heightened global priority toward meeting
these human needs would more effectively reduce the diseases and injuries that
are responsible for most of the world’s suffering, morbidity, and premature
mortality. Despite their demonstrable value in improving the public’s health, basic
needs have been largely neglected—although this is beginning to change with a
new focus on health system strengthening. Reforming the global health
architecture would prioritize health systems and fundamental human needs under
a mutual responsibility framework.
5. Ensuring predictable, sustainable, and scalable funding, and cooperative priority
setting. Inadequate funding plagues global health. Most African governments
have failed to fulfill their pledge to spend at least 15% of the government budget
on the health sector. The proportion of GNI that OECD members allocated to
ODA in 2010 (0.32% GNI)153 is essentially the same as it was in 1970 (0.33%
GNI)—the year that wealthy countries pledged to spend 0.7% GNI on ODA,
though they have never come close to fulfilling that promise.154 Meanwhile, too
frequently geopolitical interests drive development assistance. Shifting priorities
of wealthy countries can undermine country ownership, neglect basic needs, and
enable diseases to resurge while progress is reversed. Consequently, coherent
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global governance for health must include sustainable funding and priority
setting.
6. The need for accountability, transparency, monitoring, and enforcement. Basic
principles of good governance are required not only at the national (and subnational) level, but also at the international level. Yet the global health field is
marked by a paucity of detailed targets with concrete plans to achieve them, along
with a lack of accountability. There is insufficient transparency among states and
international organizations, and inadequate monitoring and evaluation of health
initiatives. Meanwhile, global health funding and activities are, in practice,
voluntary, with few mechanisms to ensure compliance. A new global health
architecture would include: clear targets to improve the public’s health and reduce
health inequalities; benchmarks and indicators of success that are rigorously
monitored; incentives and enforcement mechanisms to ensure compliance; and
civil society engagement, virtual and in-person interactive forums, and publicly
provided reasons for decisions to improve transparency.
7. The need for health and human rights leaders to influence multiple global sectors
to promote health. Health and human rights leaders must be empowered to
influence sectors that profoundly affect the world’s health such as trade,
intellectual property, environment, development, and arms control. They need to
collaborate and take an active role in transforming sectors that adversely affect
health and human rights, or that need to be strengthened in their protection for
health and human rights. Along with working to affect regimes on an individual
basis they should work to develop a hierarchy of rules that uniformly gives
priority to health and human rights. Otherwise, when policies in diverse regimes
conflict, with few means of resolution, health and human rights may suffer. For
example, trade and investment treaties may undermine state power to enact
rigorous tobacco control laws as required under the FCTC. A narrow focus on the
health and human rights sectors, without a positive influence on competing
regimes, will not result in global health with justice.
These broadly imagined innovations in global governance for health are certainly
ambitious and face powerful political and economic obstacles. There remains
considerable distrust between the global North and South. It will be exceedingly difficult
to convince wealthy states that they ought to bind themselves to sustainable levels of
assistance, scalable to real needs. And it will be just as difficult to persuade poorer
countries to move beyond their pledges to in fact fulfill their responsibilities for health
assurance and good governance.
Yet, mutual responsibilities do come with reciprocal benefits. The global South
would benefit from increased respect for their strategies, greater and more predictable
funding from more accountable development partners, reform of international regimes
that harm health, such as trade and agriculture, and improved health for their populations.
The global North would benefit from greater confidence that development assistance is
spent effectively, the prospect of reduced financing over time as host countries build
sustainable health systems, and better protection for their populations from global public
health threats. Developed countries would also achieve the diplomatic benefits that come
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from their role in improving global health. All would benefit from lessons on shared
health challenges and from the economic, educational, environmental, and security
benefits that come from improved global health. And all would experience a sense of
shared satisfaction from participating in a historic venture to make unprecedented
progress towards global health equity.155
For these reasons among others, an initiative to fill international law’s most
significant gap, however difficult, is possible. We now propose specific elements of a
FCGH. The treaty would be designed along the four dimensions discussed above. It
would create standards on universal health coverage, clarify national and global
responsibilities towards securing universal health coverage and around the right to health
more broadly, and structure a system of global governance for health that could
effectively and efficiently effectuate these responsibilities. A worldwide civil society and
academic-led initiative launched in 2010 – the Joint Action and Learning Initiative on
National and Global Responsibilities for Health (JALI) – is campaigning for an FCGH,
and conducting research to draft the convention.156
V. A Framework Convention/Protocol Approach to Global Health
In April 2011, the United Nations General Secretary, Ban Ki Moon, asked
political leaders “to commit to global solidarity, built on the tenets of shared
responsibility, true national ownership and mutual accountability…. Let the AIDS
response be a beacon of global solidarity for health as a human right and set the stage for
a future United Nations Framework Convention on Global Health.”157
Proposed originally in 2008,158 a framework convention/protocol approach to
global health, using a bottom-up inclusive process, would: (1) set globally-applicable
norms and priorities for health systems and essential human needs; (2) do so while
affording countries flexibilities to meet domestic needs and take “ownership” of national
policies and programs; (3) establish a sustainable funding mechanism or framework
scalable to needs; (4) effectively govern the proliferating number of actors and activities
in a crowded global health landscape; (5) create methods for holding state and non-state
actors accountable to the right to health obligations, including for monitoring progress
and achieving compliance with the FCGH itself; and (6) devise a process for the
international community to establish further commitments beyond those in the initial
Convention.
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Normative Standards and Priorities
The central objective of the FCGH would be to improve health for all, with
particularly attention to the least advantaged populations, thus seeking major reductions
in health inequalities within and among states. Any legal intervention with this avowed
aim can succeed only if it addresses the full gamut of major determinants of health—
ranging from high quality health systems to fundamental human needs such as sanitation,
hygiene, clean water, adequate nutrition, vector abatement and tobacco control, and even
to broader social determinants such as employment, education, a healthy environment,
and gender equity.159
The entire scope of this task is more than any one treaty can be expected to
accomplish, but the FCGH can be a milestone along the way to full health equity. It could
firmly establish universal health coverage as a central goal of the post-MDG global
health agenda and develop a normative framework for ensuring everyone both effective,
accessible health systems and a broad array of public health services. And it could help
ensure that countries have at least basic frameworks in place to address broader health
determinants, building on the Rio Political Declaration on Social Determinants of Health
of 2011.160
An FCGH would go beyond establishing universal health coverage as a shared
global health responsibility, but would also clarify the key elements that comprise
universal coverage. Without a clear and detailed account of the critical features of
universal coverage a plan for full financing, and ongoing monitoring and compliance,
health coverage will remain a broad, unachieved aspiration.
The treaty would establish a richer definition of universal health coverage,
encompassing the requirements for effective health systems ranging from primary care
and human resources to essential medicines and vaccines. The treaty could delineate
critical capacities and policies in each of the six health system building blocks that WHO
has identified along with commitments for shared national and global efforts to develop
these capacities and support these policies. It could, for example, build on the WHO
Global Code of Practice on the International Recruitment of Health Personnel, such as
turning guidance against recruiting health workers from countries facing critical health
personal shortages into binding law.161
Further, the FCGH could specify a minimal proportion of national health costs
covered by prepaid pooled funds, ensuring that out-of-pocket expenses do not exclude
equal access by the poor. The proportion of health spending out-of-pocket and across
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socioeconomic groups could be a crucial indicator to monitor progress on universal
health coverage.
The FCGH would redefine health systems to include fundamental human needs,
and operationalize both long-standing and existing human rights norms, including the
rights to food162 and to clean drinking water and sanitation,163 and established principles
and priorities of public health. It would establish the services that states must include
within the ambit of health systems, whether by ensuring individual access, such as to
clean drinking water, or by requiring all states to implement policies in the requisite
areas, such as sanitation, mosquito abatement, and tobacco control, needed to
satisfactorily meet these needs.
For some fundamental human needs, the FCGH could establish universal
minimums based on the best scientific evidence, such as the minimum number of liters of
clean drinking water must be available to each person every day, and the minimum
number of calories and vital nutrients. The treaty could set floors for the annual pace
towards ensuring clean water, decent sanitation, and nutritious food for all. Tobacco
control measures could build on and incorporate obligations from the Framework
Convention on Tobacco Control, subjecting them to the rigorous compliance mechanisms
envisaged for the FCGH. Policies in other areas, such as vector control, alcohol reduction
or diet and nutrition, could build on WHO global strategies164 or other authoritative
sources.
Even this expansive treaty vision of universal coverage would be narrower than
the full range of determinants of health, which would require a variety of additional
social and economic levers, such as education, housing, employment, the environment, a
social safety net, and greater income equality. Many of the deeper causes of ill health are
addressed by, or require, entire legal regimes focusing on gender equality, unequal
distribution of power and resources, and more. The FCGH could offer pathways for
addressing the broader socio-economic determinants of health, but could encompass only
those with more direct health impact, such as health care and broader public health
services captured by the idea of essential human needs.
The treaty could require countries to develop comprehensive public health
strategies that encompass social determinants of health identified in the FCGH, along
with benchmarked actions plans, with associated budgets and timelines, to implement
these strategies. The Convention itself or a later protocol could establish processes for
monitoring progress on and encouraging international support for these plans. A protocol
might also extend commitments on universal health coverage to a broader set of social
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services, establishing for everyone a social protection floor.165 Similarly, the FCGH could
require countries to develop specific plans of action to ensure full health equity for
women, and require these plans to remove obstacles women and girls face to health
systems, fundamental human needs, and social determinants of health.
By establishing an agreed and obligatory roadmap to universal coverage, the
treaty would help clarify, monitor, and incentivize compliance with the right to health,
including specifying its core obligations166 and elucidating its progressive realization
requirement. An FCGH would set out principles, benchmarks, and processes for
expanding the level of health services available to all under the human rights framework.
The norms that the FCGH affirms or establishes in international law would range
beyond universal health coverage. It would elevate the right of people to participate in
health-related planning167 to a clearly articulated and legally enforceable principle of the
right to health.
Perhaps most significantly, the FCGH would firmly embed in binding
international law equality and non-discrimination as an immediate obligation of the right
to health. Further, it would affirm that this obligation is not only a shield against
malfeasance, but also a sword to cut away at inequality— in access to health services and
fundamental human needs, and in securing broader determinants of health, such as
employment and healthy environments. It is not enough that states protect all of their
inhabitants from policies and practices that would undermine the health status of certain
groups. States must also take affirmative measures to improve health outcomes for
population groups that are being left behind.
In the remaining sections, we describe the aspects of an FCGH required to realize
this expansive vision of universal health coverage and to significantly advance the right
to health. We suggest types of targets for health system sand fundamental human needs
that the FCGH could include. We expand on the flexible process described above to
balance global norms with country circumstances and how an FCGH could mobilize the
funding required for universal health coverage. We outline how an FCGH could promote
the global governance for health required to organize a multiplicity of international
organizations and NGOs towards a common purpose of universal health coverage, and to
ensure that other international legal regimes to not detract from – but rather contribute to
– the right to health. Finally, we offer ways in which an FCGH could promote
accountability, from that of the individual health worker and local health services to right
to health norms to national accountability to its obligations under the FCGH.
Targets and Benchmarks
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Effective implementation of treaty obligations requires governments to set targets
and benchmarks of success. Countries would establish strategies and targets that are
achievable and consistent with their overall approaches to strengthening their health
system. Within the health areas and in accordance to standards set by the FCGH,
including on the participatory approaches to translating the FCGH mandates into
nationally appropriate, desirable, and effective approaches, countries themselves would
define the interventions guaranteed to everyone. They would establish the health
workforce targets, and standards for developing their networks of health facilities,
required to achieve universal coverage. Equity targets, such as to reduce disparities
between urban and rural areas and between the highest and lowest income quintiles,
could guide priorities and strategies in health systems strengthening. And they would
ensure that financing is an obstacle to access neither for the poorest segments of the
population nor for people who are above the poverty line but nevertheless will require
substantial support to fully access health systems.
Countries typically already establish targets, timelines, and strategies in these
areas. The difference now is that they will have to accord to certain standards and goals,
backed by the necessary resources – as well as the assurance of international support to
achieve these goals.
Similarly, the pathway to fundamental human needs for everyone might be
tailored to country circumstances, establishing targets, timelines, and strategies. Consider
clean water and decent sanitation. A country where only 75% of the population has
access to safe drinking water cannot be expected to achieve universal access to safe
drinking water by the same year as a country where 98% of the population already has
such access. Conversely, it should not be acceptable for the country where coverage is
already high to delay in achieving universal coverage until far poorer countries can
achieve this goal.
Countries might have different benchmarks on the way to a rich form of universal
coverage. The MDGs measure the proportion of the world’s population with “improved”
sources of water and sanitation.168 Yet within these improved sources – which provide
cleaner water and sanitation that is better than no technology at all, is a wide range of
technologies, not all of which are equal in protecting health. Improved water sources
range from a borehole or protected well that might be a kilometer away from a person’s
dwelling to clean water piped into one’s home. Improved sanitation includes not only
indoor toilets but also pit latrines.169 Different countries may establish varying timelines
to provide universal access first to “improved” sources of drinking water and sanitation,
then to piped water and indoor toilets.
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A Flexible and Inclusive Process
A key strength of the Framework Convention/Protocol approach is that the treaty
sets globally applicable norms that are needed in every society for good health and
reduced inequalities, while launching an inclusive process for grassroots buy-in and
specificity tailoring commitments to national and local population health needs. As
specificity develops, states parties could adopt more detailed protocols on the key
parameters of global health. Here is an illustration of how that bottom-up, inclusive
process would operate.
As a treaty establishing the post-MDG global health agenda, and to promote
accountability, the FCGH could include ambitious yet achievable global targets. The
FCGH’s targets would be refined locally through participatory, equitable processes that
adapt them to local circumstances and ensure national and community ownership.170 This
local tailoring should enhance accountability, as the targets will truly be the country’s
own, and not viewed as externally imposed. Country ownership should promote not only
government buy-in, but also is more likely to represent genuine national priorities for
improved health. The nationally developed targets could be included in a treaty protocol,
a codification that could affirm international support for these targets, while also
subjecting countries to the various monitoring and compliance processes of the FCGH.
Civil society and community participation in developing the targets – as well as
the strategies to achieve them – is critical, a role that the FCGH should reinforce.
Participation can occur through a variety of forums, from national health assemblies,
community consultations, and online input to being part of the teams that ultimately
develop the targets and strategies.
Community and civil society involvement will help push against political
boundaries and ensure that targets are ambitious, tuned to the demands of equity and the
highest attainable standard of health. Their participation may create the pressure or
provide the public health rationale for reluctant governments to address politically
sensitive issues in their targets and strategies, including the needs – and rights – of
disfavored populations, such as sexual minorities and drug users. Moreover, NGOs and
community groups may bring knowledge – within communities, in rural or slum regions,
at public health facilities – that many government officials might lack, and share the
strategies that best work to connect marginalized populations with health services.
Protocols would have purposes beyond codifying nationally developed targets or
other national commitments that have been established through bottom-up processes that
the FCGH catalyzes. Protocols could also be used for agreements on issues that parties
cannot resolve when negotiating the initial treaty, to address problems that arise during
the course of treaty implementation, and to respond to changes in the global health
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environment. Protocols, for example, could institute new forms of financing if the FCGH
is not succeeding in securing required funding, or would expand the scope of areas
covered under the treaty. Other protocols could include specific ways in which states
parties will engage in other legal regimes in ways that promote health, bring additional
social health determinants within the treaty’s scope, or link the FCGH to broader
initiatives, such as ensuring a universal social protection floor.
As compliance is vital for the treaty’s success, but politically difficult to achieve,
protocols could be needed to establish procedures for individuals or groups to bring
complaints against governments not complying with FCGH requirements. For instance, a
civil society coalition might assert that a government failed to include civil society and
communities in health planning processes, or is failing to address the needs of
marginalized populations.
Protocols could be binding on all parties or optional. They might be supplemented
by amendments to the treaty, such as updating funding formulas, including responding to
the rapid economic growth of many developing countries. The expectation of protocols
will also help maintain a global focus and stimulate global discussion on health
inequities.
Sustainable Funding Scalable to Needs
While increased global health spending has not reduced the global health equity
gap, it has contributed to significant progress against AIDS and other diseases and causes
of death that have their greatest impact in the global South. And even while efficiencies
can contribute significantly to “more health for the money,” “more money for health” is
also required if global health inequities are to be significantly reduced.171 The FCGH,
therefore, would have to include a financing framework with clear funding benchmarks
for governments’ domestic health spending and for international health funding
commitments.
The urgency of a framework to secure adequate funding is especially great now,
as major economies from the United States to the European Union are plagued with debt
and politicians look for ways to cut budgets, particularly expenditures for foreign
assistance. The framework will have to ensure adequate funding, be backed by
mechanisms to hold all partners accountable and otherwise guard against funding
shortcomings, all the while achieving political buy-in and avoiding detrimental
competition with other global financing demands, such as climate change mitigation and
adaptation. This poses a particularly hard challenge for any international law regime.
Innovative financing mechanisms, support for countries’ efforts to increase tax
collection and prevent tax avoidance, private financing, and other measures could
171
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supplement ordinary government funding. With some creativity and the fortitude to resist
entrenched interests (e.g., beverage industry opposition to taxes on sugary drinks,
financial industry opposition to financial transaction taxes), substantial resources could
be raised through these mechanisms.
New forms of taxes and fees, such as on unhealthy foods and medical tourism,
could be implemented domestically and raise additional funds.172 Meanwhile, illicit
capital flight from low- and middle-income countries has been estimated at
approximately $500 billion annually, representing enormous losses in tax revenue; tax
havens for wealthy individuals alone may cost low-and middle-income countries $50
billion annually in lost tax revenue.173 The FCGH could facilitate these taxes, fees, and
enhanced tax collection, such as through establishing information sharing, capacity
building, and international cooperation responsibilities. Or, going beyond this, the FCGH
could include more precise commitments, such as requiring taxes on unhealthy foods,
increased tobacco taxes, or other sources of revenue.
Many countries will be unable through their own resources to ensure their
populations universal health coverage, while also making the necessary investments in
social determinants of health. International funding is also required. It should be based on
the concept of global solidarity and an understanding that financial sustainability should
encompass both domestic and international funds.174
International funding would be provided directly to countries or channeled
through a common funding mechanism, such as a Global Fund for Health,175 to best
ensure country ownership and simplify the landscape of health actors at country level. It
could be that only wealthier nations provide international financing. Or, not unlike a
highly progressive national system of social protection extended globally,176 in line with
the concept of global solidarity and to take into account the growing financial capacity of
many developing countries, all countries would provide international health assistance,
with levels based on economic capacity. Poorer countries would receive far more than
they contribute, and wealthier countries contribute far more than they receive.
Particularly if wealthier countries continue to provide much of their assistance bilaterally,
supplementary measures may be necessary, such as to untie aid177 and to encourage using
local contractors and sources of technical expertise to make aid more efficient and
effective.
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Much as the FCGH could encourage and facilitate innovative sources of domestic
financing, it could also establish forms of innovative international financing for health,
such financial transaction taxes. One review found eleven operational and three proposed
novel international funding mechanisms for global health (and another twelve operational
or proposed mechanisms to stimulate innovation and fund global health research).178
These mechanisms could provide predictable sources of health funding, less
dependent on state compliance to the FCGH. In addition, a trust fund or other
mechanisms could guard funding volatility. For example, if several countries are failing
to meet their international financing responsibilities, funding formulas could
automatically adjust so that other countries cover the difference, or innovative
mechanisms compensate through slightly higher fees or tax levels. Such an approach
would need to be coupled with a treaty enforcement regime that effectively dissuades
countries from being free riders, knowing that other sources of revenue will be found.
Any funding formula that the FCGH includes is unlikely to be nuanced enough to
fully capture the many factors that go into determining whether a country is spending the
maximum of its available resources,179 particularly given that this requirement spans all
economic and social rights, and cannot be viewed in isolation from them. Thus, the
requirements in the FCGH would not obviate the more general obligations of the
ICECSR. However, they could establish valuable benchmarks that serve as strong
indicators of whether or not a country is meeting its obligation to spend “the maximum of
its available resources.” It would also provide far greater clarity on what the ICESCR’s
obligation on international assistance entails, as well as the comparable obligation in the
UN Charter.180
Global Governance for Health
One of the greatest deficiencies in global governance for health today is the lack
of coherence among a multiplicity of global health actors, as well as among the multiple
international legal regimes that impact health outcomes. A key priority for an FCGH is to
gain greater rationality and cooperation among all actors and regimes around the central
value of the right to health. This requires resolving both the fragmentation and poor
coordination within the health sector and the tensions between health and other regimes.
With respect to the former, the global health landscape has poor partner alignment
with national strategies and financing, insufficient coordination among development
partners, and fragmentation of funding and programs. Ministers of health often are
unaware of, or lack control over, multiple funders and service providers on the ground.
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Aid organizations compete with themselves for funding and programs. They even
compete with local services. A local primary care health clinic, for example, cannot pay
the salaries or maintain the level of equipment and services of a well-funded PEPFAR or
Global Fund AIDS clinic.
The FCGH would empower host countries to take the lead in managing all
funding and technical partners around a single national health strategy. The treaty could
extend and strengthen present efforts, such as through the IHP+,181 to align international
funding with national health strategies. Ministries of Health would be responsible for
monitoring and evaluation frameworks by firmly embedding in international law the
global health equivalent of the three ones (one national AIDS action framework used to
coordinate the work of all partners, one national AIDS coordinating authority with a
multi-sector mandate, and one agreed country monitoring and evaluation system).182
The FCGH would require countries to report regularly on obstacles to adhering to
these principles and to develop action plans to overcome them, to inform health
ministries of any funding and programs outside the direct control of the ministries, and
contribute to a national map of health activities to avoid duplication and gaps in
coverage.
It is also necessary for the national plan itself to be rooted in the right to health,
developed through participatory processes and prioritizing such principles as equality and
accountability. Even the focus on a government-driven strategy should not be preclude
funding outside the strategy where it falls short with respect to the right to health – such
as by failing to fully address the needs of marginalized populations. Similarly, funding
outside of the plan to community-based and other civil society organizations might be
required to bolster accountability. Funding outside the national strategy might also be
appropriate in other limited circumstances, such as to non-state actors not adequately
covered by the plan that are taking innovative approaches to meeting unmet health needs.
Although rationalization of health sector actors is important, so too is there a need
for harmonization of widely diverse requirements in parallel international law regimes.
The FCGH would have to seek greater consistency, and priority for human health, among
non-health sectors, such as trade, environment, finance, and migration. It might provide
that all clear conflicts that might arise between these regimes and the FCGH must be
resolved in favor of the FCGH and the right to health. For example, a policy that another
regime allowed or even encouraged that interferes with a country’s capacity to ensure
universal health coverage would be impermissible. Such a rule might not only alter the
behavior of FCGH, but could also establish new norms applicable to all states.
The FCGH could offer specific actions that countries should take in non-health
realms, and mechanisms to evaluate the adoption and effective implementation of these
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measures. For example, an FCGH could inform adaptation measures that will reduce the
health impact of climate change, ensure that intellectual property agreements and laws do
not interfere with public health, and regulate “land grabs”— the large-scale foreign
purchase of land in developing countries, which can threaten food security.183 An FCGH
may be able to help manage potential resource competition among regimes, for example,
if a Global Fund for Health and a Green Climate Fund were both mandated to raise some
of their resources through financial transaction taxes.
Effective global governance for health requires institutional competence and
leadership. Although it is currently going through a funding crisis of its own, the WHO,
with expanded capacities, would be placed at the center of global governance for health.
The WHO has the competence and institutional credibility to help ensure the priority of
health in other regimes. The FCGH might include ways to formalize the WHO’s role
outside the health sector. It could establish a WHO-led coordinating body that comprised
key international organizations, such as the World Trade Organization, World Bank,
Food and Agriculture Organization, International Labour Organization, UN Environment
Programme, and UN Women. Such a body would develop and implement pathways for
making health more prominent in multiple legal regimes, and could help develop a
protocol to codify such measures.
The FCGH should also find ways to respond not only to regimes where health is
not presently a central value, but also to non-state actors that that can powerfully impact –
both for better and for worse – the right to health. The private sector, for example, has a
substantial effect on the health of populations, ranging from food, beverages, alcohol, and
tobacco to pharmaceuticals, energy, and consumer products. The treaty could define the
responsibilities states to effectively regulate transnational corporations as they relate to
health, and identify ways to incentivize compliance.
Accountability and Treaty Monitoring and Compliance
Greater accountability must be at the heart of improved global governance for
health, and hence would be central to an FCGH, from government accountability for
health services delivered to the communities they serve through to accountability for
international obligations – in particular, compliance with the FCGH. To enhance
accountability within countries, the FCGH could require countries to develop plans to
support community-based strategies for monitoring and holding government responsible
for local health services. These strategies might include, for example, community
scorecards and functioning community health committees.184
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An FCGH could establish additional national and local accountability processes,
such as maternal and child mortality audits.185 And an FCGH could include targets,
strategies, and mechanisms – or processes to develop them – to ensure an emphasis on
equity and meeting the needs of poor, marginalized, and vulnerable populations, covering
such areas as disaggregated data, funding, participation, and outreach. It could require
states to assess stigma and discrimination in the health sector, implement strategies to
reduce such attitudes and practices, and hold health workers accountable for mistreating
patients.
The treaty could also provide new mechanisms and funding streams to support
community-based and other civil society organizations that can hold their governments to
account, as well as to ensure that health services reach even the poorest segments of the
population. And it could require health worker education on the right to health, including
rights in the FCGH and national constitutions, and how people can claim these rights.
Moreover, the treaty could establish commitments and monitoring mechanisms to ensure
that health plans, policies, and programs emphasize the health needs of traditionally
discriminated against and underserved populations – to ensure that government
accountability of its human rights and other health obligations and policies extend to their
entire populations.
Accountability is closely linked to other aspects of good governance, such as
transparency and deliberative, participatory processes. For example, states parties to the
FCGH could commit to transparent and competitive bidding for ministry of health
contracts, making publicly available information on the private assets of health ministry
officials, and publishing and providing directly to communities information on health
service funding that their local health services should receive. And the FCGH could
establish or require countries to establish process that ensure civil society and community
participation in planning, implementing, and evaluating local, national, and international
partner-supported health plans, policies, and programs.
As with any treaty, an FCGH’s success will depend on the difficult issue of
compliance. States would regularly and transparently report on their compliance with the
FCGH, including progress towards benchmarks. Civil society organizations and other
non-state actors would be welcome to formally provide their own reports and data on
Randomized Field Experiment on Community-Based Monitoring in Uganda, 124 Q. J. ECON. 735, 735-69
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state compliance, which would also be factored into determining state compliance. To
further ensure the credibility and effectiveness of the compliance regime, the FCGH
might also include a proactive mechanism to investigate state compliance if states fail to
adhere to reporting requirements.
Effective compliance for the FCGH should also include an innovative regime of
incentives and possibly sanctions. This regime could include certain forms of
international support provided only to states meeting obligations, suspension of eligibility
for WHO Executive Board membership or of other WHO rights, and encouraging or
requiring states parties to grant national courts jurisdiction to hear cases brought by their
populations involving FCGH violations.
VI. The Path Towards an FCGH
The architecture of a Framework Convention on Global Health would, therefore,
encompass core normative standards for health systems and essential human needs;
facilitate an inclusive participatory process for norm development suited to national
needs and priorities; establish funding modalities to build capacity in low and middleincome countries to meet the broad health needs of their populations; prioritize and
incorporate the right to health in other legal regimes; and strengthen health monitoring
and accountability at community, national, and global levels.
This article’s goal is to begin the vital task of constructing the norms and
processes of an FCGH. Ultimately, a broad coalition of leading states, academic
institutions, and civil society organizations will have to develop the ideas. Without a
bottom-up, inclusive process, a treaty of this breathtaking scope and historic impact could
never succeed politically. What is most important in formulating a treaty that successfully
responds to the imperatives of human rights and global justice is that it captures the views
and aspirations of the people whose health is most imperiled under current governance
arrangements.
Traditionally, treaties are initiated and negotiated by states, but recent history
suggests that bottom-up processes are not only possible, but also increasingly necessary.
Civil society organizations, for example, led the International Campaign to Ban Land
Mines, receiving the 1997 Nobel Peace Prize for successful international adoption of the
Mine Ban Treaty. A coalition of NGOs proposed and successfully advocated for the
Convention on the Rights of Persons with Disabilities.186
An FCGH will need to follow this pathway as well. And like these other treaties,
the role of civil society will be central at all stages, from developing the concept and
populating the treaty to advocating for its adoption and ratification through to
monitoring its implementation. The Framework Convention Tobacco Alliance, for
example, has driven the implementation and expansion of the FCTC. As the nearly 20
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million deaths attributable annually to global health inequities occur in the global South
– even as innumerable more deaths attributable to internal inequities occur in nations of
every income level – it is imperative that this process be driven by Southern civil
society.
The initiative of which we are a part, JALI, is steering this broad consensus
process. JALI places critical importance on an extensive, inclusive process of input,
including through community, regional, and global consultations, online consultative
processes, surveys, interviews, and targeted research. We invite readers to join the
movement through http://www.jalihealth.org.
With global health justice as a core principle, JALI will enable and prioritize input
of the people who suffer most from today’s national and global health inequities—
marginalized communities, people who live in extreme poverty, women, persons with
disabilities, and other disadvantaged populations. Although civil society participation is
crucial, so too is input from communities— not only organizations working to advance
the public’s health, but also the people living with AIDS, grassroots women’s networks,
indigenous communities, and others whose rights to health are most severely
compromised under extant national and international regimes.
A far-reaching process of developing an FCGH is needed not only to ensure the
strongest possible treaty, but also to develop a social movement behind it. JALI faces
overwhelming challenges in securing an FCGH from powerful governments in the North
to influential transnational corporations. As much as progressive government leadership
will be needed to navigate the FCGH from the conceptual realm to binding international
law, the treaty’s adoption and widespread ratification will require pressure from below, in
both the global South and North.
Like the FCGH itself, with a purview that extends far beyond health care services,
the social movement behind an FCGH will need to encompass not only more traditional
health movements, but also other social movements that intersect with the right to health,
such as the labor movement, movements around the food security, the environment, and
climate change, and movements for the rights of women, indigenous communities, and
sexual minorities.
Most people understand that the defining issues of our time – climate change,
food security, and global health – demand collective action, normative standards, and
compliance mechanisms. It is hard to envisage fundamental change without the force of
international law. With 54,000 deaths every day connected to global health inequities,187
developing international legal solutions should become a global priority. The UN
Secretary-General’s call to action for a UN Framework Convention on Global Health will
test the international community’s oft-reiterated commitment to global health and human
rights. The question remains, are states prepared to take the bold steps necessary to
silence the daily drumbeat of preventable illness, suffering, and early death.
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