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right" were "destroy[ing] and oft-times murder[ing] their wives" and, with
them, their marriages.296

The physiological dangers confronting the children that these wives
unwillingly conceived were hardly less severe. In this context, too, the
prescriptive literature advised husbands that they would ultimately bear
the cost of the injury they inflicted through marital rape, in this case
through a diminution in the quality of their offspring. Like the leaders of
the woman's rights movement,297 prescriptive writers in the latter half of
the nineteenth century contended that acquired characteristics were inher-
itable. This meant that a wife's despair about her pregnancy would be for-
ever stamped on her-and her husband's-child. Wright warned that
when a wife became "a mother from necessity rather than from choice,"
her child would "partake of her degradation."2 98 "[D]eveloped in joyless,
lifeless imbecility, or intense anguish," it would be "born an idiot, or
without sufficient vital force to develop it into life with the ordinary
energies and faculties of a man or woman."299 The child would also be
permanently marked by his father's base carnality in forcing marital

296. COWAN, supra note 266, at 311; see also GOODELL, supra note 286, at 437 (explaining that
unwanted marital intercourse reduced a wife to a "wreck of body and of mind"); TRALL, supra note
269, at 244 (reporting that "[m]any a man who would have been a good husband if he had only known
how" had "destroyed [his wife's] health, happiness and life" by denying her control over marital
intercourse).

Marriage manuals often warned husbands that their wives' health was particularly impaired by
sexual intercourse during pregnancy or lactation. See [WILLIAM A. ALCOTT], THE PHYSIOLOGY OF
MARRIAGE 158 (Boston, John P. Jewett & Co. 1856) ("[I]f young men as a general rule, could
see.., all the diseases of mind and body to which, by their sensual indulgence during pregnancy, they
subject their wives and children, they would hesitate in their career of thoughtlessness and
recklessness."); STALL, supra note 268, at 215 ("[T]he consequences [of sex during pregnancy] have
entailed permanent injuries upon the young wife, and oftentimes resulted in death itself."); STOCKHAI,
supra note 275, at 159-60 ("The sexual relation at this time [during gestation] exhausts the mother ....
It is worth investigating, whether the cause of much of the pain at parturition may not also be removed
by the practice of continence during gestation.") (internal quotation marks omitted); WRIGHT, supra
note 286, at 217 ("[Sex during pregnancy] deranges the action of the whole generative system; the
pains and perils of childbirth are greatly aggravated, and the life of child and mother is oftentimes
endangered."); Boyd, supra note 266, at 319 ("To prostitute her while pregnant to merely sensual uses
inflicts atrocious wrongs both on her and on her offspring. (It causes the woman a variety of distressing
maladies .... The same holds true in a measure so long as the infant draws its mother's milk.)").

297. See supra text accompanying notes 231-234.
298. WRIGHT, supra note 274, at 116.
299. Id. at 40; see also COWAN, supra note 266, at 131-32 ("The originating of children in God's

own image should be an intensely active, loving desire on the part of both man and wife.... Children
can as easily be brought into the world with happy, sunny, laughing natures, as with cross, fretful,
irritable natures."); HAYES, supra note 217, at 54 ("The children born of such enforced embraces are, in
the language of Michelet, an outrage on their mothers."); TRALL, supra note 269, at xii ("[The] mental
states ... of both paients at the moment of conception, affect the future being for life... [The
mother's] happy or unhappy circumstances, through the periods of gestation and lactation, continually
affect and modify the organization of the offspring for good or for evil."); Flower, supra note 275, at
70 ("When a woman is forced to bear children to a man she hates or no longer loves.... the child is
cursed before it is born.... I can conceive of few crimes greater than the bringing into the world of
children of lust or hate.").
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intercourse. "Witness," Cowan observed, the thousands of children born
predisposed to be "the idiotic, the weak, the diseased, the drunkards, the
gluttons, the debased."' These children, Alice Stockham elaborated, were
endowed before birth "with lustful passions and morbid appetites. ' 0 '
Benjamin Flower similarly concluded that the "children of lust," born to
women whose husbands refused to recognize their "rights and desires,"
could never rise much above the manifest qualities of their fathers; they
were destined to fill "prisons and insane asylums.""

2. Manly Self-Restraint and Self-Interest

The marriage manuals and health guides of the second half of the
nineteenth century offered an extensive account of the injury that marital
rape inflicted, on husbands along with their wives and children. But this
literature did not proceed to advocate legal reform. Unlike the nineteenth-
century feminist movement, it accepted a husband's right to determine the
terms of sex in marriage. The prescriptive literature described the harm
that marital rape caused in order to set the stage for the presentation of
strategies designed to encourage husbands to refrain voluntarily from ex-
ercising their admitted legal prerogatives. Having recognized a husband's
sexual entitlement, these strategies appealed to a man's self-interest ex-
plicitly and without apology. Prescriptive writers acknowledged that a
husband's conjugal restraint would benefit his wife, but hastened to reas-
sure their male readers that voluntarily ceding control over marital inter-
course would always strengthen and solidify a husband's power and
position in his family. Their arguments for voluntary restraint were di-
rected at a man's self-esteem and his property interest in his wife's wel-
fare. Storer, the leader of the anti-abortion movement, offered the
quintessential explanation for his recommendation that husbands no
longer subject their wives to unwanted intercourse, characterizing a wife's
improved health and longevity solely as an aspect of her husband's well-
being:

And here let me say, that I intend taking no ultra ground; that I am
neither a fanatic nor professed philanthrope; and that in loosing, as
I hope to do, some of woman's present chains, it is solely for
professional purposes, to increase her health, prolong her life,
extend the benefits she confers upon society-in a word, selfishly
to enhance her value to ourselves.0 3

300. COWAN, supra note 266, at 138.
301. STOCKHAMI, supra note 275, at 154.
302. Flower, supra note 275, at 67.
303. HoRATIo ROBINSON STORER, Is IT IV: A BOOK FOR EVERY MAN 89 (Boston, Lee & Shepard

1868).
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Much of the prescriptive literature evoked similar themes, albeit in some-
what less blatant and extreme form.

A number of writers proposed that a husband think of voluntarily
ceding control over intercourse to his wife as the best possible manifesta-
tion of manliness, a way to confirm and display his noble character. This
was a particularly powerful approach because it connected to an enormous
body of existing sentiment which insisted that the key characteristic of
successful masculinity was self-restraint in the face of strong temptation.
The contention was especially prominent in discussions of male sexuality,
which simultaneously recognized the fierce sexual desires of young men
and urged them to direct their energy to matters intellectual and economic
instead. 4 Reformers in other arenas, however, also profitably relied on
the prevalent association between ideal masculinity and self-restraint. Ac-
tivists seeking to change white America's initially cavalier attitude toward
the lynching of African-American men in the South, for instance, effec-
tively depicted lynch mobs as lustful, passionate, undisciplined, and ac-
cordingly unmanly. 5

In the latter half of the nineteenth century, prescriptive writers
brought the weight of this understanding of masculinity to bear on the
question of forced sex in marriage. Boyd emphasized that "it is for woman
to determine when (and when only) the closest relations may be
assumed," by reminding husbands that "[iut is the part of a true man to
render instinct and desire wholly subject to reason and conscience.'"" In-
deed, he compared a husband's sexual desire to a formidable racehorse
that needed to be broken by masculine human will. "If a mettlesome
young blood-horse becomes your property, do you let him tame you and
drive you?," Boyd asked. If a husband did, "such failure would betray
weakness and lack of manhood. Just so with regard to the amative
propensity; you are to get the upperhand and keep it. Your manliness is
shown when you possess yourself and master passion, not when passion
overpowers and possesses you."3 7 Duffey seconded the idea that "true
manliness" in a husband entailed "a wise restraint of the passions for his

304. See supra notes 281-283 and accompanying text; see also NoYES, supra note 283, at 20
("Male Continence in its essence is self-control, and that is a virtue of universal importance.").

305. See GAIL BEDERMAN, "The White Man's Civilization on Trial": Ida B. Wells,
Representations of Lynching, and Northern Middle-Class Manhood, in MANLINESS &
CIVILIZATION: A CULTURAL HISTORY OF GENDER AND RACE IN THE UNITED STATES, 1880-1917, at
45, 58-59 (1995) ("[Ida B.] Wells [a leading anti-lynching activist] depicted lynch mobs as vile,
unmanly and cowardly, hiding their own rampant lusts with sanctimonious calls for chastity, and
excusing their brutal murders by invoking the honor of harlots.... Northern men could only regain
their manliness by ending lynching."); see also id. at 70 (concluding that Wells's campaign "force[d]
some long-lasting, if subtle, shifts in whites' approaches to lynch law .... After 1894, most Northern
periodicals stopped treating lynching as a colorful Southern folkway .... It became a truism that
lynching hurt America in the eyes of the 'civilized world."').

306. Boyd, supra note 266, at 319.
307. Id.
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wife's sake."3°s As Wright also explained, "[h]uman law and custom" gave
the husband complete authority over marital intercourse, but a man who
was "pure, honest, noble, manly' would never "demand[] sensual
gratification, against the wishes of his wife."3 9

Many authors also counseled husbands that ceding control over
marital intercourse was the only way to preserve the enormous personal
benefits of marital love, happiness, and harmony. "The first great
requirement necessary in those whose desire is for a happy and lovable
married life," Cowan advised, was that it "be allowed by the husband that
with the wife should rest the question as to the time when she wished to
accept the sacred trust of maternity." 30 Where a wife was reduced to
"loathing submission," William Goodell agreed, "love and affection
change[d] into aversion and hate." ' McLaury took pains to make clear to
husbands that exercising their marital rights would simply produce
"morose, angular, and disagreeable" wives; "peaceful rest" only blessed
marriages in which the husband allowed his wife to determine the terms
of marital intercourse." 2

On a related note, the prescriptive literature promised husbands that
their voluntary restraint would ultimately lead to more pleasurable marital
intercourse, making a husband's self-interest in his wife's welfare clearer
still. Duffey predicted that a husband who continued to court his wife's
affection after marriage and wait for reciprocation would find "greater
delight" in a "monthly marital conjunction" than a selfish sensualist could
obtain from "daily or semi-weekly excesses. '313 A husband, she wrote,
"will have only himself to blame, if he is bound all his life to an apathetic,
irresponsive wife." ' 4 Cowan, a less elegant if more direct writer, surmised
that "nearly all women... who are used by their husbands simply as
chattels.., lie passive and motionless." "As to the possible pleasure to
him of such a union," Cowan suggested that a husband "might as well

308. DUiFY, supra note 266, at 284.
309. WRIGHT, supra note 286, at 184, 182 (emphasis added); see also J.H. KELLOGG, PLAIN

FACTS FOR OLD AND YOUNG 264-65 (Burlington, I.F. Segner 1884) ("The duty of the husband [to
restrain himself] is very plain, and to him the wise physician will appeal in a manner which cannot fail
to arouse him to a sense of his duty if there is yet left unconsumed by the fires of lust even a vestige of
genuine manhood."); STALL, supra note 268, at 102 ("[T]he man who gains the mastery [of his sexual
nature] grows more manly, more noble, while the man who is overcome becomes less manly, and if
lust be given the sway he becomes increasingly beastly.").

310. COWAN, supra note 266, at 394.
311. GOODELL, supra note 286, at 436-37.
312. McLaury, supra note 271, at 161. Wright, too, spoke again to instruct husbands that they

should "ask not what the law allow[ed]," but "govern themselves by the one only law of the heart."
WRIGHT, supra note 286, at 139. If a husband loved his wife and wanted to keep her love, he could
"never, intentionally nor unintentionally, impart to her the germ of a new existence, till she demands it,
and is ready, cheerfully and joyfully, to receive, nourish and develop it." Id. at 184.

313. DUFFEY, supra note 266, at 223.
314. Id. at 206.
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practice solitary indulgence." '315 Stall agreed that a man's exercise of his
marital rights would always be self-defeating in sexual terms. It would
only render his wife "incapable of marital pleasure, and also render[] her
incapable of bringing to him the satisfaction which he seeks."3"6

Even outside the woman's rights movement and the domain of the
free lovers, the question of marital rape was hardly unthinkable or un-
speakable in the latter half of the nineteenth century. The popular pre-
scriptive literature agreed with feminists, publicly and at length, that
marital rape inflicted severe harm. But feminists made a rights claim put-
ting forth women's interests, as distinct from and defined against the in-
terests of men. They wanted a wife to have the legal right and
socioeconomic ability to refuse her husband's sexual demands against his
will, recognizing that voluntary concessions were an unreliable defense
against potentially recalcitrant, dangerous, and selfish husbands. The
popular prescriptive literature, in contrast, did not situate its opposition to
marital rape in an analysis of women's subordination, and did not support
giving women enforceable rights against men. It left decisive control over
marital intercourse in the husband's hands, to be exercised in his own in-
terest as he saw fit. Popular prescriptive writers promised that the interests
of husband and wife coincided on the issue of marital rape (although one
could deduce from their descriptions of contemporaneous marital relations
that many husbands had been slow to recognize that fact). The prescrip-
tive account of the injury that marital rape produced focused as much at-
tention on the costs to husbands as wives. Yet it was clear which party to
the marriage would prevail when marital mutuality broke down.

IV
CIRCUMSCRIBED LEGAL REFORM IN THE NINETEENTH CENTURY: THE

LAW OF DIVORCE

In the end, authoritative legal sources in the latter half of the
nineteenth century refused to alter the law's treatment of marital rape,
with the exception of marginal changes in the terms on which divorce was
available. The fate of the feminist campaign for a woman's right to her
own person reveals a deep reluctance to tamper with a husband's conjugal

315. CowAN, supra note 266, at 111; see also HAYEs, supra note 217, at 54 ("[W]here the woman
is enforced to yield to her husband's lust, coition then becomes purely animal on the part of the
husband, and he might as well gratify himself upon a stuffed figure.").

316. STALL, supra note 268, at 130-31; see also FOWLER, supra note 271, at 684 ("OBLIGING HER

to submit, against her inclinations, prevents your enjoyment and disgusts her of you, infuriates you
against her, diseases her, and thus cuts off your own and her future sexual pleasures, and outrages
Nature's sexual ordinances."); STOCKHAM, supra note 275, at 156 (describing a married couple in

which "a single [voluntary] coition in a month gave the husband more satisfaction than the many had
done previously"); WRIGHT, supra note 286, at 191 ("Manly passion is not in itself repulsive or
unwelcome to the purest heart of woman, when it is the voice, as it ever should be, of a love
unspeakable.").
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prerogatives, in an era when lawmakers were willing to ameliorate the
property rights of married women and, eventually, to ratify woman suf-
frage. Social recognition of the proposition that marital rape inflicted se-
vere harm on women was widely disseminated. But in this context where
marital intercourse and reproduction were so manifestly at stake, legal
authorities-like popular prescriptive writers-were strongly disinclined
to incorporate into the law a recognition of marriage as a possible site of
antagonism and danger, in which women might need and merit enforce-
able legal rights protecting them from their husbands.317

Authoritative legal sources considering marital rape in the last dec-
ades of the nineteenth century were only willing to make limited adjust-
ments at the peripheries of the divorce regime. Over time, in some
jurisdictions and in some extreme circumstances, it became easier for a
(privileged) woman to secure a divorce based on her husband's unwanted
sexual demands, or to prevent her husband from divorcing her because
she refused marital intercourse. These changes took feminists' concerns
into account, but in a severely modified form.

A. A Husband's Unwanted Sexual Demands as Legal Cruelty

The first site of change in the law's treatment of marital rape in the
nineteenth century revolved around the question of whether, and when, a
husband's unwanted sexual demands might constitute legal cruelty enti-
tling his wife to divorce. This was a significant issue because divorce in
the nineteenth century was available only for cause, and the recognized
grounds of fault were highly limited, the most important being adultery,
desertion, and cruelty 8 In the first half of the nineteenth century, courts
were almost completely silent on the question of whether marital rape
could ever be cruelty. The one notable case on the subject during this pe-
riod, Shaw v. Shaw,"9 suggested that wives would encounter extreme dif-
ficulty in establishing the claim.

Emeline Shaw's petition for a divorce on the ground of intolerable
cruelty reached the Connecticut Supreme Court of Errors in 1845. Mrs.
Shaw needed to avoid sexual intercourse for clear and undisputed health
reasons, which the court acknowledged. But her husband, Daniel Shaw,
had repeatedly and forcibly compelled her to submit, despite her protests

317. The strength with which legal authorities clung to a husband's right of sexual access, even as
they accommodated some expansion of women's economic and political rights, might be read as
support for Catharine MacKinnon's argument that sex-based domination takes its deepest and most
fundamental form in control over sexuality. MacKinnon contends that "[s]exuality," rather than
property or politics, "is the social process through which social relations of gender are created,
organized, expressed, and directed." MACKINNON, TOWARD, supra note 8, at 3.

318. See supra text accompanying notes 35-36.
319. 17 Conn. 189 (1845).
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and attempts to escape 2 The supreme court of errors agreed with Mrs.
Shaw that involuntary marital intercourse might constitute cruelty in cases
where the wife had physiological grounds for refusal. Yet it denied her a
divorce, on the theory that there was insufficient evidence that her hus-
band had known the state of her health and understood the consequences
of his behavior. Mrs. Shaw, the court admitted, had told her husband that
his sexual demands endangered her health. But she could not prove, the
court reasoned, that he believed her.32' In coming to this judgment, the
court focused on the "frailty" of Mr. Shaw, rather than his wife, and made
its deep reluctance to reorder the marital relation clear. The court con-
tended that the law had to allow a husband room for irrationality and will-
ful blindness when his marital prerogatives were at stake. "Are we," the
court asked, "to allow nothing to the frailty of human nature, excited by
passion?" '322 The court thought not and invoked the language of pri-
vacy: "In a case of so delicate a nature, the court ought not to interfere,
but for the most substantial reason." 3"This line of argument placed no
weight on the injuries that Mrs. Shaw had already suffered and the high
likelihood that Mr. Shaw would subject his wife to forced sex again if she
had to return to his household. Although the trial court had found that
Mrs. Shaw "had just reason to fear, that he would compel her to occupy
the same bed with him regardless of the consequences to her health," the
supreme court of errors considered this possibility "too contingent, and
too remote, to lay a foundation for the action of this court. 324

Within less than a decade, however, the Shaw decision was being
criticized, even in legal treatises. As early as 1852, Joel Bishop, author of
one of the leading family law treatises, concluded that Mr. Shaw had ex-
ercised his marital prerogatives "to a very questionable extent."3" Bishop
noted, quite sharply, that the Connecticut court had not indicated how a
husband "was to be made acquainted with the injurious tendency of his
conduct, when he refused to inform himself after such warning [from his
wife], or how a wife could ever protect herself from the devouring
consequences of ungoverned lust, warring against her under the cover of
marital right."326 Caroline Dall, a Massachusetts feminist who apparently
learned of Shaw by reading Bishop's work, was more demanding. She ar-
gued in 1855 that the case constituted clear evidence in favor of eliminat-
ing a husband's marital prerogative, on the ground that voluntary restraint
offered wives insufficient security: "In relation to such a right, it may be

320. See id. at 190-91, 195-96.
321. See id. at 195-96.
322. Id. at 196.
323. Id.
324. Id. at 196-97.
325. BISHOP, supra note 32, at 392.
326. Id. at 392-93 (emphasis added).
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said, that every thing will depend upon the character of the husband, and
that no good man would feel himself justified by it. Precisely for this
reason ought the law to be altered." "Have the law and the Courts," she
wondered, "so little interest in the welfare of the State, that the personal
degradation of the wife, which this law involves, is nothing to them?"327

The law of divorce for cruelty did soon move away from the position
articulated in Shaw. By 1873, Bishop confidently reported "that the
majority of our American judges would differ from the conclusion to
which the majority of the Connecticut court arrived on these facts. ''3" Yet
judges in the nineteenth century hardly adopted Dali's proposed reform.

In the last quarter of the nineteenth century, some courts found le-
gally cognizable cruelty where a husband had subjected his wife to exces-
sive sexual demands and those demands had endangered her health.
Allowing these women to divorce their husbands was, it should be noted,
a liberalization. Indeed, the decisions were part of a larger liberalization of
divorce law in postbellum America, a period in which the number of di-
vorces granted to women claiming cruelty escalated dramatically.32 9 These
successful divorce suits for sexual cruelty suggest that the critique of
marital rape articulated, in different forms, by feminists and popular pre-
scriptive writers was influencing social understandings about appropriate
marital behavior, at least in arenas otherwise receptive to change.330

327. Dall, supra note 173, at 2. As Dall noted, the Connecticut Supreme Court of Errors had
"refused to grant [Mrs. Shaw's] prayer, because the husband had no means of ascertaining that her
health was injured, except,-her own assertion! Will it be believed," she asked, "that the Court neither
required the husband to find such evidence for the future, nor instructed the injured wife as to some
legal way of resisting such demands?" Il

328. 1 JOEL PRENTISS BISHOP, COMMENTARIES ON THE LAW OF MARRIAGE AND DIvoRcE 631

(Boston, Little, Brown, & Co. 5th ed. 1873). Nonetheless, at least one decision rejecting a sexual
cruelty claim in the last quarter of the nineteenth century cited Shaw with approval. In Youngs v.
Youngs, 33 111. App. 223 (1889), an Illinois Appellate Court held that Marie Youngs's charge that her
husband had compelled her "to submit to excessive sexual intercourse" would "not amount to cruelty
unless it is shown that it is persisted in by the husband against the will of the wife, and when he knows
that the act is injurious to her bodily health," id. at 225 (citing Shaw). The Illinois Supreme Court also
rejected Mrs. Youngs's sexual cruelty charge on appeal, noting only "that in our opinion it fails to
show such state of facts as would amount in law to cruelty." Youngs v. Youngs, 22 N.E. 806, 808 (Ill.
1889).

329. See Robert L. Griswold, Law, Sex, Cruelty, and Divorce in Victorian America, 1840-1900,38
AM. Q. 721,722 (1986) ("From 1867 to 1906, wives received 218,520 divorces because of cruelty and
husbands 39,300. Next to nonsupport, cruelty cases rose more sharply than cases based on any other
cause .... Comparing the years 1902-1906 with 1867-1871, divorces granted to wives on the ground
of cruelty jumped 960 percent, and to husbands 1,610 percent.").

330. In analyzing some of the cases discussed in this section, Robert Griswold has argued that
these decisions reflected and reinforced a growing understanding among male judges and male
prescriptive writers that appropriate masculinity required large measures of self-restraint. See Robert L.
Griswold, Sexual Cruelty and the Case for Divorce in Victorian America, 11 SIGNS 529, 529-30, 532-
34 (1986); Griswold, supra note 329, at 738-39; ROBERT L. GRISWOLD, FAMILY AND DIVORCE IN
CALIFORNIA, 1850-1890, at 114-16 (1982) [hereinafter GRISWOLD, FAMILY AND DivoRcE]. This social
understanding, discussed above, certainly helps explain the courts' increasing willingness to grant
women divorces for cruelty based on their husbands' excessive and unwanted sexual demands. See
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But the liberalization was strictly limited. First, the potential avail-
ability of divorce for cruelty did not change the law governing intact mar-
riages. The legal possibility of exit may have given some wives more
leverage in negotiating the terms of marital intercourse; yet it did not do
more than that to protect wives from their husbands' sexual demands
while the marriage lasted. Husbands retained their prerogatives without
the threat of either criminal sanction or any other legal intervention. Until
divorce, Hale's theory of irretractible consent remained in place.

Second, divorce was not an available or attractive option for wide
segments of the female population in the nineteenth century. Pursuing a
divorce petition for sexual cruelty was expensive and risky. Judicial rec-
ognition of cruelty could be explicitly class-conscious, with poorer wives
expected to endure more?3t The public exposure involved in such a di-
vorce suit might also be highly humiliating. As Dall observed, "women
know that the coarsest woman [would have to] have suffered in no
ordinary degree, before she could [be] driven into a public statement of
such grievances." '332 More fundamentally, many women, even if they could
have successfully weathered a divorce suit, lacked real socioeconomic al-
ternatives to marriage-a point feminist critics made abundantly clear. "I
Women were likely to be particularly concerned about the well-being of
their children and their ability to support them. Indeed, the economic vul-
nerability that most women and children experienced upon divorce led a
number of nineteenth-century feminists to actively oppose the liberaliza-
tion of divorce laws as a general matter." In addition, many women had

supra text accompanying notes 304-309. But Griswold does not discuss the feminist campaign against
marital rape. Indeed, he suggests that feminists spoke about marital rape only amongst themselves and
in private. See GRISWOLD, FAMILY AND DIVORCE, supra, at 115 ("The right of women to say no to their
husbands, early feminists confided privately, was at the heart of female emancipation."). In his account,
the successful sexual cruelty cases are evidence of shared norms of companionate marriage, which

evolved over time under men's stewardship. See id. at 119-21, 170, 173; Griswold, supra note 329, at
738-39. In fact, the feminist attack on marital rape was public and remarkably frank. It suggests that
legal norms and social customs about marital conduct were radically more contested than Griswold
posits and that they were importantly shaped by women's advocacy as well as men's self-definition.

331. See infra text accompanying notes 358-373.
332. Dall, supra note 173, at 2.
333. See supra text accompanying notes 184-209, 261-264.
334. As Antoinette Brown Blackwell explained:

The advantage, if this theory of marriage [with liberalized divorce rules] is adopted, will not
be on the side of woman, but altogether on the side of man. The cure for the evils that now
exist is not in dissolving marriage, but it is in giving to the married woman her own natural
independence and self-sovereignty, by which she can maintain herself.

Tenth National Woman's Rights Convention, supra note 144, at 728 (statement of Antoinette Brown
Blackwell). Henry B. Blackwell (Antoinette's brother-in-law) agreed, contending that "indissoluble
marriage or free divorce, marital fidelity or unbridled licentiousness, have literally nothing to do with"
women's enfranchisement. "Since Free Love, as it is called, would be, practically, freedom of
unworthy men to leave their wives and children to starve, while it could not give similar freedom to
mothers to leave their children, there is no danger that women will ever favor such a system." H.B.B.,
Woman Suffrage and Free Love, WOMAN'S J. (Boston, Chicago, & St. Louis), Sept. 12, 1874, at 294,
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profound religious or moral objections to divorce. Opposition to divorce
remained widespread among American churches in the second half of the
nineteenth century (especially in the absence of adultery).335Even some
members of the woman's rights movement argued that marriage vows
represented an unseverable commitment.33 6

Third, the cruelty decisions accepting a husband's unwanted sexual
behavior as ground for divorce only recognized harm in a confined cate-
gory of cases. Under this case law, a wife could not secure a divorce sim-
ply because her husband had raped her. Marital rape, standing alone, was
not a recognized cause for divorce. Instead, petitioning wives had to dem-
onstrate: (a) that their husband's unwanted demands were unusual, either
quantitatively excessive or particularly brutal; and (b) that these demands
had jeopardized their health. It is to this third limitation that we turn first.

The leading cases where a wife subject to unwanted sexual demands
won a divorce for cruelty all fit within a discernible, if narrow, pattern. In
each case, the husband had acted in a manner that the court understood to
be extraordinary. The jurisprudence described these men in the language
of deviance.337 Some were very violent; they had acted "'rashly and

294; see also Blatch, supra note 233, at 284 ("It is because divorce merely shifts the disease from one
home to another, because it in no way lessens our trouble-the financial dependence of women, and
enforced maternity-that the carrying of legislation upon the lines of easier dissolution of the marriage
contract proves but a barren victory."); Clark, Matrimonial Bonds, supra note 138, at 47-48; DuBois,
supra note 13, at 843.

335. For instance, the Catholic Church and all the major Protestant denominations were charter
members of the National Divorce Reform League, an organization founded in 1885 to oppose
liberalized divorce laws. See NATIONAL DIVORCE REFORM LEAGUE, AN ABSTRACT OF ITS ANNUAL
REPORTS, OCTOBER, 1885, at 1-2 (Montpelier, National Divorce Reform League 1885). One year
earlier, the Methodist Episcopal Church had resolved "'[t]hat no divorce shall be recognized as lawful
by the Church except for adultery."' JOURNAL OF THE GENERAL CONFERENCE OF THE METHODIST

EPISCOPAL CHURCH, HELD IN PHILADELPHIA, PA., MAY 1-28, 1884, at 334 (Rev. David S. Monroe ed.,
New York, Phillips & Hunt 1884). In 1883, the Presbyterian Church found "the action of the civil
courts, and the divorce laws in many of the States" to be "in direct contravention of the law of God." 7
MINUTES OF THE GENERAL ASSEMBLY OF THE PRESBYTERIAN CHURCH IN THE UNITED STATES OF

AMERICA 689 (New York, Presbyterian Board of Publication 1883).
336. Antoinette Brown Blackwell, for example, articulated one reason for her opposition to

divorce this way:
Mrs. Stanton calls marriage a "tie." No, marriage is a relation .... Let, then, the two parties
deliberately, voluntarily consent to enter into this relation. It is one which, from its very
nature, must be permanent. Can the mother ever destroy the relation which exists between
herself and her child? Can the father annul the relation which exists between himself and his
child? Then, can the father and mother annul the relation which exists between themselves,
the parents of the child? It can not be.

Tenth National Woman's Rights Convention, supra note 144, at 724 (statement of Antoinette Brown
Blackwell).
337. I have not been able to find any American cruelty cases from the nineteenth century in which

a wife sued for divorce because her husband had subjected her to forced sodomy. As nineteenth-
century American treatises noted, however, English precedent might have supported such a claim. See
BISHOP, supra note 32, at 382; WM. HARDCASTLE BROWNE, A COMMENTARY ON THE LAW OF DIVORCE

AND ALIMONY 112 (Philadelphia, Kay & Brother 1890). In N- v. N-, decided by the English Court
for Divorce and Matrimonial Causes in 1862, a wife sued for divorce on the ground of cruelty,
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roughly and unreasonably,"'338 interested only in "the brutal gratification
of [their] lustful passions."339 Other husbands were "abnormal" in the fre-
quency of their "incessant" demands.34 In each case, also, the conduct at
issue had impaired the wife's health, or even "endanger[ed] her life by
degrees."" These opinions detailed afflictions that necessitated a
woman's abstention from intercourse and made sex "painful and
hurtful. ' ' 2 They involved marital relations where "a continuance of [the
husband's behavior] would seriously and permanently injure [his wife's]
health. ' '34 They described women who "had become weak, pale, nervous,
spiritless and utterly broken down."3 4 In a number of cases, the husband

contending that her husband had forcibly sodomized her. See 3 Sw. & Tr. 234, 234-36, 164 Eng. Rep.
1264, 1264 (1862). The court indicated that forced sodomy could constitute cruelty, but held that a wife
needed to present more than her own sworn testimony to prove the charge. See 3 Sw. & Tr. at 238, 164
Eng. Rep. at 1265 ("The crime here imputed is so heinous and so contrary to experience, that it would
be most unreasonable to find a verdict of guilty where there is simply oath against oath, without any
further evidence, direct or circumstantial, to support the charge.").

338. Mayhew v. Mayhew, 23 A. 966, 967 (Conn. 1891) (quoting finding of trial court).
339. Melvin v. Melvin, 58 N.H. 569, 571 (1879); see also Walsh v. Walsh, 28 N.W. 718, 720

(Mich. 1886) (noting that Mr. Walsh had "used violent means to accomplish" sexual intercourse with
his wife); Maget v. Maget, 85 Mo. App. 6, 8 (1900) ("[Lena Maget testified] that on one occasion when
she declined to submit herself to the gratification of his insatiable lust he became very angry and struck
her a violent blow on the back.").

340. Commonwealth v. Monroe, 9 Kulp 369, 369 (Pa. Ct. Quarter Sessions Luzerne County
1899); see also Grant v. Grant, 54 N.W. 1059, 1059 (Minn. 1893) (finding "that the defendant had
continuously compelled the plaintiff to submit to excessive intercourse with him"); Fulmer v. Fulmer,
11 Ohio Dec. 795, 796 (Sup. Ct. Summit County 1884) ("Plaintiff showed by her physician also (a fact
stated to him by defendant), that he had sexual intercourse with his wife not less than three times every
night straight through."); Gardner v. Gardner, 58 S.W. 342, 342 (Tenn. 1900) (describing husband as "a
man of inordinate lust," who forced his wife to submit to "excessive indulgence").

341. Melvin, 58 N.H. at 571.
342. Walsh, 28 N.W. at 719.
343. Grant, 54 N.W. at 1059.
344. Fulmer, 11 Ohio Dec. at 796; see also Mayhew v. Mayhew, 23 A. 966, 967 (Conn. 1891)

(reporting that trial court found "'injury to the plaintiff and to her health' and "'that the plaintiff could
not safely cohabit with [her husband any] longer"'); Gibbs v. Gibbs, 18 Kan. 419, 424 (1877)
(affirming trial court's judgment that husband was guilty of extreme cruelty, where husband had, inter
alia, "compell[ed] his wife to sleep with him against her wishes, when she was diseased" in the womb,
and wife's health had become "so bad that the physician who examined her, and testified at the trial,
stated that he did not think she ever would be well"); Maget, 85 Mo. App. at 13 ("The acts complained
of when not excessive and in ordinary circumstances were not per se unlawful, injurious or dangerous,
but [they constitute cruelty] when carried to the excess shown by the evidence, with a knowledge on
the part of defendant that such acts were injurious to the plaintiffs health and endangered it .... );
Gardner, 58 S.W. at 342 (noting that Mr. Gardner was accused of having "seriously impaired" the
health of his wife, "a delicate woman").

In addition, the New Jersey Court of Chancery noted in Weigel v. Weigel, 47 A. 183 (N.J. Ch.
1900), that Alice Weigel would have established a divorce claim for cruelty, if she had been able to
prove her allegation that her husband "violently and against [her] will, while she was sick and
enfeebled, forcibly compelled her to submit to sexual intercourse, and that this conduct was so frequent
and continued that it had caused [her] to have a number of miscarriages, and had undermined her health
and endangered her reason," id. at 184.
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had communicated a venereal disease to his wife.' 5

These were extreme circumstances, already singled out by legal rule
and social custom alike. The unrelenting physicality of the husbandly
conduct at issue in the successful sexual cruelty cases resonated with the
larger jurisprudence on divorce for cruelty, which began by recognizing
only physical attacks that caused somatic harm and long continued to
privilege physical over mental injury. 6The female plaintiffs in these
cases, in turn, seemed to prove the veracity of the myriad warnings in the
prescriptive literature about the physiological consequences of unwanted
marital intercourse for women?' Under these extreme circumstances,
courts in the last quarter of the nineteenth century were willing to grant a
wife's cruelty suit for divorce. Even the Connecticut Supreme Court of
Errors upheld a cruelty-based divorce in 1891, in a case where the trial
court had been careful enough to find that the husband actually "'knew
the condition of [his wife], and the suffering and injury [his "brutal and
unendurable" conduct] would be likely to inflict on her, and her inability
to safely and properly accede to his wishes."'"

These successful divorce suits marked an important change in the
law's treatment of marital rape. They constituted, for the first time, some
acknowledgment that a husband could "abuse[] his right to his wife's per-
son" in a way the law would recognize. 9 They prompted James Schouler,
who had seen no need to mention a husband's marital prerogatives in the
first two editions of his family law treatise (published in 1870 and 1874),
to discuss the question in his third edition, published in 1882. Schouler
had no doubt about the continued vitality of the criminal exemption, but
he carefully noted that "a husband who wantonly abuses his wife so as to
inflict needless pain and injury upon her, and disregards her health and
delicate organization, is guilty of legal cruelty."35

The limits of this liberalization are easiest to discern in the unsuc-
cessful cruelty suits that wives brought during approximately the same

345. See Morehouse v. Morehouse, 39 A. 516, 519 (Conn. 1898); Holthoefer v. Holthoefer, 11
N.W. 150, 150 (Mich. 1882); Canfield v. Canfield, 12 Mich. 519, 519 (1876); McMahen v. McMahen,
40 A. 795, 797-98 (Pa. 1898); see also BISHOP, supra note 32, at 380 ("A husband's attempts, when
affected with venereal disease, to force his wife to his bed, is of a mixed nature, partly cruelty and
partly evidence of adultery."); THE AMERICAN AND ENGLISH ENCYCLOP)EDIA OF LAW, supra note 32,
at 795; BROWNE, supra note 337, at 112-13; HENRY FOLsOM PAGE, A VIEW OF THE LAW RELATIVE TO

THE SUBJECT OF DIVORCE, IN OHIO, INDIANA AND MICHIGAN 145 (Columbus, J.H. Riley & Co. 1850).
346. See PAGE, supra note 345, at 138-41; Robert L. Griswold, The Evolution of the Doctrine of

Mental Cruelty in Victorian American Divorce, 1790-1900, 20 J. Soc. HIsT. 127, 127, 130, 135, 138
(1986); Griswold, supra note 329, at 729.

347. See supra text accompanying notes 288-296.
348. Mayhew, 23 A. at 967 (quoting finding of trial court).
349. BROWNE, supra note 337, at 112.
350. SCHOULER, supra note 30, at 63. For similar statements, see THE A iERiCAN AND ENGLISH

ENCYCLOPEDIA OF LAW, supra note 32, at 795; BROWNE, supra note 30, at 66; NELSON, supra note 32,
at 328-30; Irving Browne, Oral Cruelty as a Ground of Divorce, 46 CENT. L.J. 81, 82 (1898).
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period. Consider Moores v. Moores, 3 ' decided by the New Jersey Court of
Chancery in 1863. Israel Moores had compelled his wife Mary to submit
to marital intercourse, and she had become pregnant against her will?52

But unconsensual sex and unwilling maternity, by themselves, did not
constitute the basis for a successful divorce suit for cruelty. Mrs. Moores
lost because she could not demonstrate that the circumstances of her mar-
riage were atypical. There was, the court found, "no pretence of any pe-
culiar debility or physical infirmity on the part of the wife" and "no
allegation of any violence" by the husband.353 The court observed, in par-
ticular, that "sickness" associated with pregnancy did not constitute
physiological harm for purposes of establishing cruelty." Other failed di-
vorce suits told the same story. Almost twenty years after Moores, in
1880, the Michigan Supreme Court denied Prudence Lockwood a divorce
because she had not proved "that [her] illness was caused by her hus-
band's conduct towards her, or that she was seriously ill at any time. 355

Ida Louisa Dignan, suing for divorce in 1896, alleged "roughness or vio-
lence in sexual intercourse."3"6 But the Supreme Court for New York
County found no marital cruelty, reasoning that "[t]he copulation itself
was in the exercise of [her husband's] marital right, and it is not shown
either that its ill consequences were due to any wanton brutality on his
part, or of serious detriment to the plaintiff." '357

Even when a husband's behavior had been extraordinary and his
wife's health endangered, a woman could still lose a divorce suit for cru-
elty. The courts hearing these claims, and the treatises discussing them,
differentiated on the basis of class, so that they were more likely to see
cruelty higher up the socioeconomic scale. In Walsh v. Walsh,3 5 which
granted a divorce based on a husband's unwanted sexual demands,359 class
signals were distributed throughout the opinion. The Supreme Court of
Michigan took care to observe that the Walshes were comfortably well-
off: They lived "in a fine house, well furnished, and provided with all the
conveniences;" Mrs. Walsh "was furnished with elegant clothing, a horse
and carriage."" The court, moreover, found that Mr. Walsh had acted in-
appropriately in light of his social station. In reviewing letters that he had
sent to his wife after she fled his household to escape his violent insis-
tence on intercourse, the court determined that "[t]hey are such as no man,

351. 16 N.J. Eq. 275 (Ch. 1863).
352. See id. at 279.
353. Id
354. Id.
355. Lockwood v. Lockwood, 43 Mich. 230,230 (1880).
356. Dignan v. Dignan, 40 N.Y.S. 320, 320 (Sup. Ct. 1896).
357. Id.
358. 28 N.W. 718 (Mich. 1886).
359. See id. at 720-2 1.
360. Id. at 719.
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of any rank in life, could write to his wife, in his right senses, unless he
was brutal and beastly in his nature. 361

In English v. English,362 which denied a divorce petition for cruelty,
the New Jersey Court of Errors and Appeals acknowledged that John
English had subjected his wife Abby to brutal, dangerous, and unwanted
sexual demands. As the trial court found, Abby English had suffered inju-
ries in childbirth that made sex "'agonizing[ly]"' painful.363 Her husband
nonetheless insisted on intercourse virtually every night, "frequently even
using force to accomplish his purpose. To her entreaties and expressions
of apprehension that the intercourse would be fatal to her, he would reply,
'No fear of its killing you; you will not die until your time comes; you
know how I am-I cannot control myself."' 3 Moreover, John English's
violence against his wife escalated over time. During their last encounter,
he "struck her in the back with his fist" as she attempted to escape his bed,
and "in holding her down [to the bed] he bruised her limbs so that they
were lame and sore for more than two weeks afterwards." '365

Although Abby English's claim certainly equaled the evidence in
other, successful cruelty suits, the court of errors and appeals erected an
additional barrier to divorce in this case. It rejected Abby English's peti-
tion on the ground that she had failed to establish that her husband would
continue to subject her to forced sex if a divorce was denied.366 In reaching
this judgment, the English court suggested, quite directly, that it was more
reasonable to expect Mrs. English to tolerate her husband's past conduct
because the couple occupied a middling class status. Mr. English was a
"tinsmith" and "comparatively unlearned," although he "had accumulated
a moderate fortune. '367 The court took this as evidence that his behavior
should be interpreted as the carelessness of a simple man, rather than the
product of any conscious bad intent. "The point for determination is not
whether the husband, in his rudeness, has injured his wife without
sufficient thought or care of her physical health, while doing an act which,
in ordinary cases, is not unlawful, injurious or dangerous," the court ex-
plained. "[T]he true inquiry is whether the conduct of the husband has
been such as to raise a reasonable apprehension that further acts of the
same abuse will be committed if the wife should return to him."36 Indeed,
the court noted that Mrs. English might be making too much of the inju-
ries she had suffered. Dr. Thomas, "a physician who ha[d] made women's

361. Id. at 720 (emphasis added).
362. 27 N.J. Eq. 579 (1876).
363. English v. English, 27 N.J. Eq. 71, 72 (Ch. 1876) (quoting Abby English).
364. Id.
365. Id. at 72-73.
366. See English v. English, 27 N.J. Eq. 579, 585-86 (1876).
367. Id. at 583.
368. Id. at 585 (emphasis added).
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diseases a speciality," testified at trial that, "although there would be pain"
whenever Mrs. English was subjected to intercourse, "a large proportion
of married women assent under exactly those circumstances. 369 In pre-
dicting Mr. English's future conduct, the court relied heavily on his at-
tempts at reconciliation after his wife left him. It evaluated these attempts
very favorably, partially on the theory that they represented a greater ef-
fort precisely because Mr. English was "unlearned." Describing one letter
that Mr. English sent to his wife, the court wrote: "He is not a scholar, but
this letter is a most tender appeal to a wife, under any circumstances.""37

The treatises were even more explicit about their understanding
that cruelty claims were to be evaluated with class in mind. In explaining
how a court should decide whether there was cruelty justifying divorce in
any particular case, Schouler flatly stated that "[t]he age, temperament,
and disposition of the two spouses, and to some extent their rank and
condition, ought fairly to be estimated."37' Bishop agreed: "'[W]hat may
aggravate the character of ill-treatment,"' he reported, "'must be deduced
from various considerations-in some degree from the station of the
parties."'372 The same conduct, in other words, might cause greater harm to
a more refined woman. William Browne used the example of marital bat-
tery: "Between persons of education, refinement and delicacy, the
slightest blow in anger might be cruelty, while between persons of a
different character and walk in life, it might not mar to any great extent
their conjugal relations, nor materially interfere with their happiness." '373

The willingness of some courts in the last quarter of the nineteenth
century to recognize a husband's unwanted sexual demands as legal cru-
elty meriting divorce was an important adjustment in the law's treatment
of marital rape, and some evidence of growing social uneasiness about
marital rape. But it was a very limited change: confined to the law of di-
vorce, reserved for the most extreme circumstances, and class-sensitive
even then. A similar pattern emerged around the other important site of
legal reform during this period, the cases on whether a husband could di-
vorce his wife because she refused marital intercourse.

369. Id. at 582.
370. Id. at 584.
371. JAMES SCHOULER, A TREATISE ON THE LAW OF HUSBAND AND WiFE 540 (Boston, Little,

Brown, & Co. 1882) (emphasis added).
372. BISHOP, supra note 32, at 383 (quoting Sir John Nicholl).
373. BROWNE, supra note 337, at 103-04; see also BISHOP, supra note 32, at 384 ("'A blow

between parties in the lower conditions and in the highest stations of life, bears a very different
aspect."' (quoting Sir John Nicholl)); PAGE, supra note 345, at 144-45 ("[I]f a nobleman of high rank
and ancient family, uses personal violence to his wife ... such conduct, in such a person, carries with it
something so degrading to the husband, and so insulting and mortifying to the wife, as to render the
injury itself far more severe and insupportable.").
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B. A Wife's Refusal of Marital Intercourse as Grounds for Divorce

In the last third of the nineteenth century, a number of husbands sued
for divorce, claiming either desertion or cruelty on the ground that their
wife had left the marital bed and refused all marital intercourse. These
were not cases in which a wife had departed from her husband's house-
hold. During the time periods at issue in these suits, the wife had remained
in her husband's house and continued to perform domestic and childcare
services for him and the family. The only services the wife would not per-
form were sexual. A majority of the courts that heard these petitions de-
nied them. The denials constituted an important, but highly incremental,
victory for married women.

In these divorce suits, husbands had named their wives as the party at
fault. Divorce always placed tremendous social and economic burdens on
women in the nineteenth century. These burdens were exponentially in-
tensified when the wife was adjudged to be the guilty party. That judg-
ment carried tremendous social stigma for women. More concretely,
alimony and dower (a wife's common law right to a life estate in one-third
of her husband's real property at his death)374 were not available at com-
mon law to wives found to be responsible for their divorce, and any prop-
erty a woman brought into her marriage remained vested with her
husband?7 Denying a husband's divorce petition spared his wife the
hardship of negotiating life as a divorced woman held responsible for her
own condition. These decisions also represented some legal toleration of a
wife's refusal to submit to intercourse, at least to the extent of holding that
this was not a sufficiently bad act to merit divorce.

The boundaries of this reform were severely limited, of course. Even
if a court refused to grant a husband a divorce, a judgment on a divorce
petition did not prevent a man from forcibly compelling his wife to submit
to intercourse or from placing her under various nonphysical forms of

374. On alimony and dower, see MANSFIELD, supra note 29, at 292-93; RODGERS, supra note 31,
at 320-21; SCHOULER, supra note 19, at 11; BASCH, supra note 18, at 53; Siegel, Home as Work, supra
note 11, at 1082.

375. See ADDRESS OF ELIZABETH CADY STANTON, ON THE DIVORCE BILL, BEFORE THE

JUDICIARY COMMITTEE OF THE NEW YORK SENATE, IN THE ASSEMBLY CHAMBER, FEB. 8, 1861, supra
note 157, at 5 ("The laws on divorce are quite as unequal as those on marriage; yes, far more
so.... [I]f the husband be the guilty party, he still retains a greater part of the property! If the wife be
the guilty party, she goes out of the partnership penniless."); JOEL PRENTISS BISHOP, COMMENTARIES
ON THE LAW OF MARRIAGE AND DIVORCE 416 (Boston, Little, Brown & Co. 2d ed. 1856); MANSFIELD,

supra note 29, at 254; PAGE, supra note 345, at 293; REEVE, supra note 43, at 210; RODGERS, supra
note 31, at 376-77. By the middle of the nineteenth century, only a few state legislatures had altered the
common law rule. See BISHOP, supra, at 416.

Even in jurisdictions where a "guilty" wife could collect alimony, a finding of fault typically led to
much smaller payments. See Tumbleson v. Tumbleson, 79 Ind. 558, 559-60 (1881) ("Ordinarily, where
a wife... is divorced without her fault, she ought to receive as alimony more than $100 where her
husband's property is worth $2,500. But the appellant did not fulfil her obligations as a wife.... [so]
the decree of the court below for alimony was large enough.").
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pressure to acquiesce. Denying a husband a divorce also did nothing to
make divorce a more viable economic and social option for women who
might have preferred, everything else being more equal, to live apart from
their husbands. These decisions, moreover, did not help a wife who had
left her husband's household entirely in order to escape his sexual de-
mands. Finally, some of the courts that heard these cases granted the hus-
band a divorce because his wife had refused marital intercourse. These
judgments did not constitute a total defeat for the wives who resisted
them: The existence of civil remedies for disgruntled husbands arguably
left wives better off than if they had been perpetually subject to their hus-
band's use of the self-help remedy of forced sex. But these divorces left
women highly vulnerable nonetheless, and constituted judicial reinforce-
ment of a husband's marital prerogatives. Let's begin, however, with the
cases in which a husband's divorce petition failed.

In most of these cases, it was clear that the wife did not have a
physiological condition that made sexual intercourse unusually hazardous
or painful. These wives refused to submit to marital intercourse because
they did not want to have any more children376 or because they no longer
loved their husbands.377 One woman was protesting her husband's decision
to allow their son to enlist in the Union army during the Civil War . 7

1 Not
only did the criminal law accord them no right to refuse, these wives
could not have won a divorce suit for cruelty if their husbands had forced
them to submit. But a majority of the courts that heard their stories denied

376. See Steele v. Steele, 8 D.C. (1 MacArth.) 505, 505 (1874) ("[Tlhe defendant had assigned as
a reason for denying matrimonial intercourse to the complainant that she did not desire to have any
more children."); Magill v. Magill, 3 Pittsburgh Rep. 25, 25-26 (Pa. Ct. C.P. Allegheny County 1866)
(assuming as true Mr. Magill's allegation that his wife made "declarations that she would never bear
children to him"); see also Throckmorton v. Throckmorton, 11 S.E. 289, 292 (Va. 1890) ("[A]fter the
birth of her fourth child .... the plaintiff declared her intention never to have another child, or to permit
the defendant to occupy her bed again, since which time they have occupied separate apartments,
although there has been no actual separation ....").

377. See Watson v. Watson, 28 A. 467, 467 (N.J. Ch. 1894) ("[Ulpon the occasion of a
disagreement, at which the husband, as he says, merely scolded her, the wife withdrew from his
bed .... [Thereafter,] communications between the husband and wife were rude and severely
constrained .... ); Scott v. Scott, 61 Tex. 119, 121 (1884) (noting "an occasional outbreak of temper
on the part of the wife, improper and perhaps insulting expressions used towards the husband in the
presence of third parties on a few occasions" and concluding "[tihe worst effect her words could
possibly have had was to make bystanders believe that his wife had but little respect for him, and
perhaps no love, and gave vent to her feelings at ill chosen times").

378. See Southwick v. Southwick, 97 Mass. 327, 327-28 (1867) ("[T]aking offence because the
husband allowed their eldest son to enlist in the army, [she] withdrew from the [marital] bed-room ....
and from that time occupied at night a separate bed-room from which she constantly excluded her
husband .... No considerations of health or physical disability appeared to justify her refusal .... ).
Miranda Southwick elaborated at the time "that she 'did n't intend to have any more boys for Mr.
Southwick to send to the war,' that she 'had no love for him,' .. and that 'he was nothing but a
boarder."' Id. at 328.
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their husbands a divorce nonetheless.379 The reasoning offered in these
cases was similar. Where a husband had sued for desertion, courts held
that "desertion" signified the renunciation of all marital obligations. Mar-
ried women certainly had a duty to have intercourse with their husbands,
judges explained, but this was only one of many duties?8 So long as a
wife continued to perform her other obligations, she had not deserted.381

The courts took two other sorts of wifely obligations to be par-
ticularly essential. First, they employed the language of companionate
marriage to explain that a wife was duty-bound to live in the same house-
hold as her husband. Desertion meant "a cessation of cohabitation, a
refusal to live together,"382 which would deprive the deserted party "of all
real companionship." '383 Second, they focused on a wife's obligation to
provide uncompensated domestic services to her husband and children,
"the thousand ministrations to the physical comforts .... in consideration
of the marriage obligation, and without ceaseless thought of pecuniary

379. See Steele, 8 D.C. (1 MacArth.) at 506; Fritts v. Fritts, 28 N.E. 1058, 1058-59 (111. 1891);

Stewart v. Stewart, 7 A. 473, 474 (Me. 1887); Southwick, 97 Mass. at 328-29; Segelbaum v.
Segelbaum, 39 N.W. 492, 493 (Minn. 1888); Watson, 28 A. at 468; McKinney v. McKinney, 9 Ohio

Dec. 655, 657 (Hamilton C.P. 1900); see also Reid v. Reid, 21 N.J. Eq. 331, 332-33 (Ch. 1871)
(holding that husband's desertion of his wife was not justified by fact that she had refused him marital
intercourse); Throconorton, 11 S.E. at 292 (holding that husband had not deserted wife where he

occupied a separate bedroom at her insistence).
380. See Stewart, 7 A. at 474 ("Sexual intercourse is only one marital right or duty. There are

many other important rights and duties. The obligations the parties assume to each other and to society

are not dependent on this single one."); Southwick, 97 Mass. at 329 ("[The] refusal of matrimonial
intercourse... [is] a breach or violation of a single conjugal or marital duty or obligation only .... );

Watson, 28 A. at 468 ("The lawfulness of [sexual] intercourse is perhaps a prominent and
distinguishing feature of married life, but it is not the sum and all of it.").

381. See Fritts, 28 N.E. at 1058 ("We think that the willful desertion here referred to [in the

Illinois divorce act] was intended to mean the abnegation of all the duties of the marital relation, and

not of one alone."); Stewart, 7 A. at 474 ("We do not think our legislature intended to call the denial of
this one obligation an 'utter desertion,' while the party might be faithfully, and perhaps meritoriously,
fulfilling all the other marital obligations."); Southwick, 97 Mass. at 328-29 ("The word desertion in the

statute... [signifies] an abnegation of all the duties and obligations resulting from the marriage
contract."); Watson, 28 A. at 468 ("[The deserted party must be deprived of... every substantial duty

which the other owes to him or her."); see also BROWNE, supra note 337, at 153 ("Refusal of sexual

intercourse, although not occasioned by considerations of health, does not justify desertion. A refusal to
cohabit implies much more than a refusal of sexual connection.").

Danforth v. Danforth, 33 A. 781 (Me. 1895), represents the flip side of these cases. Here, a court
found desertion where a wife had left her husband's house, but had engaged in sexual intercourse with

him for one brief period during their separation. Just as the cases above held that a refusal of marital

intercourse, standing by itself, was not sufficient to establish desertion, Danforth held that the presence
of marital intercourse, standing by itself, was not sufficient to defeat a desertion claim. See id at 781.

382. Southwick, 97 Mass. at 329; see also THE AmERtCAN AND ENGLISH ENCYCLOREDIA OF LAW,

supra note 32, at 800 ("One of the elements of desertion is that the parties must have separated; there
must be a cessation of cohabitation. Ceasing to cohabit means.., ceasing to have a common home. It
does not mean ceasing to have sexual intercourse." (citing Southwick, Reid, Steele)).

383. Watson, 28 A. at 468.
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recompense."3 4 Phrased another way, then, the courts that denied hus-
bands a divorce for desertion when their wives refused sexual intercourse
made clear that these women were still subject to deep obligations to their
husbands, including obligations that men did not bear in return. They also
explained that a husband retained his sexual prerogatives. The only de-
parture in these cases was their finding that sexual prerogatives were not
the irreducible core of the marital relation.

The courts that rejected husbands' divorce petitions for cruelty pre-
sented a related line of argument.385 They agreed that a wife had the duty
to submit to marital intercourse, a duty that the wives at issue had violated
without just cause?86 But they reasoned that a divorce for cruelty was only
available to a man who could demonstrate that his health or life had been
endangered by his wife's conduct.387 The petitioning husbands had made

384. Id.; see also Segelbaum, 39 N.W. at 493 ("[T]he parties lived together as husband and wife
from the date of their marriage until February 27, 1884, she having the care of their household and
children, except that from the month of January, 1883, until the commencement of this action, she has
refused to occupy his bed.").

385. See Cowles v. Cowles, 112 Mass. 298, 298 (1873); Magill v. Magill, 3 Pittsburgh Rep. 25,
26-27 (Pa. Ct. C.P. Allegheny County 1866); Scott v. Scott, 61 Tex. 119, 120-21 (1884).

During the same period, several wives also unsuccessfully sued for divorce on the ground of
cruelty where their husbands had denied them marital intercourse. See Burton v. Burton, 27 A. 825,
826 (N.J. Ch. 1893); Disborough v. Disborough, 26 A. 852, 853 (N.J. Ch. 1893); Duhme v. Duhme, 3
Ohio Dec. Reprint 95, 97, 100 (Hamilton C.P. Ct. 1859); Schoessow v. Schoessow, 53 N.W. 856, 857
(Wis. 1892); see also Eshbach v. Eshbach, 23 Pa. 343, 343, 345 (1854) (holding that husband's refusal
to "cohabit with respondent as man and wife" did not justify wife's desertion, as "the fact that the
husband lay in a separate bed" was not cruelty).

386. See Magill, 3 Pittsburgh Rep. at 26 ("It cannot be denied that such conduct ["the refusal of a
wife to allow her husband his marital rights"] is a violation of the marital vows, and greatly calculated
to provoke unkind feelings on the part of the husband .... "); see also 1 JOEL PRENTISS BISHOP,
COMMENTARIES ON THE LAw OF MARRIAGE AND DIVORCE 566 (Boston, Little, Brown, & Co. 6th ed.
1881) ("The law gives the husband the right to have his wife occupy the same bed with himself. But, if
she refuses his embraces, it is not cruelty in her toward him [citing Cowles]. On the other hand, if he
forces her, it is not rape.").

387. See Cowles, 112 Mass. at 298 ("[T]he cruelty charged must appear to be such as shall cause
injury to life, limb, or health, or create a danger of such injury, or a reasonable apprehension of such
danger.") (citation and internal quotation marks omitted); Magill, 3 Pittsburgh Rep. at 27 ("Judge King
[has stated that] ... 'In limiting our intervention in matrimonial cases, in which cruelty is charged, to
cases in which life or health are in any way involved, we occupy safe and prudent grounds.' This seems
to me to comprehend the true principle ... ") (citation omitted); Scot4 61 Tex. at 121 ("[U]nless the
excesses charged are such as produce bodily harm or the fear of it, a divorce cannot be granted."); see
also BISHOP, supra note 328, at 612 ("[T]his doctrine [that withholding marital intercourse is not
cruelty], to be sound, as applied to cases where no good reason, such as the health of the party refusing,
prompts the refusal, must proceed on the assumption that the health of the other party is not injured
thereby.").

For similar physiological reasoning in cruelty cases where the wife was the petitioner for divorce,
see Burtorn 27 A. at 826 ("I do not think that such separation from bed and home is 'extreme cruelty,'
as used by the statute, in the absence of evidence that it has had, or tends to have, serious effect upon
the health of the wife. There is no such evidence in this case."); Duhme, 3 Ohio Dec. Reprint at 100
("[Tihe law has defined [extreme cruelty]. It says there must be either personal violence, or the
reasonable apprehension of personal violence; or a systematic course of ill treatment, affecting the
health and endangering the life of the party against whom it is directed."); Schoessow, 53 N.W. at 857
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no showing to that effect, and accordingly lost their divorce suits.388 One
court, moreover, expressed doubts about whether a man would ever be
able to make such a showing. "If non-access to a man or woman's bed has
such startling effects," a Pennsylvania judge remarked, "a great portion of
our race must be in a pitiable condition."389 These decisions carved out a
small space for female resistance in an interesting way. They did not ex-
cuse or express empathy for the wives who denied their husbands marital
intercourse. They argued, in essence, that their husbands had overreacted
to this breach of duty, that the harm caused was not as troubling as the
men suggested. This judgment did not challenge a husband's marital pre-
rogatives, but it helped undercut one possible defense for those preroga-
tives (a defense already fiercely disfavored in the prescriptive
literature): namely, the theory that healthy male physiology necessarily
and always depended on regular sexual outlet.

No notable case law, moreover, disputed this understanding of legal
cruelty.39 Courts granting divorce petitions because a wife refused marital
intercourse relied on desertion rationales. In particular, they adopted the
arguments that a number of treatise writers, including most prominently
Joel Bishop, urged with great force during this period.391 Bishop noted that

("[Tihe bare fact of refusal to permit sexual intercourse .... does not, either in reason or authority,
constitute 'cruel and inhuman treatment.' No injury to the plaintiff, either mental or bodily, is alleged
or proven to have resulted from such refusal; nor is her health claimed to have been impaired.").

388. See Scott, 61 Tex. at 121 ("To put the worst phase upon the conduct of the wife in this case,
there is nothing in what she said or did from which the husband could possibly fear that she would do
him bodily harm ... ").

389. Magill, 3 Pittsburgh Rep. at 26.
Three treatise writers were more confident that some husbands, at least, might potentially be able

to demonstrate the requisite injury to their health. William Nelson suggested an analogy to the
impotency jurisprudence, where medical testimony in one case had established "that if the wife
continued to occupy the same bed with her impotent husband her health would be impaired and her
nervous system so injured that she would be subject to hysteria by her being obliged to occupy his bed
without proper gratification of passions thereby excited. Under similar testimony," he reasoned, "it is
possible that our courts would grant a divorce for persistent refusal of sexual intercourse." NELSON,
supra note 32, at 331. Bishop also relied on the impotency case law to conclude "that a capable person,
whether man or woman, may in this way inflict an injury to the health of the other party to the marriage
on account of which a divorce for the cruelty ought to be granted." BISHOP, supra note 328, at 612-13.
Browne simply asserted that "it [was] undoubtedly the fact that a capable party refusing to cohabit,
may inflict an injury to the health of the other, where they sleep together, which might be cruelty."
BROWNE, supra note 337, at 111.

390. See, e.g., Holyoke v. Holyoke, 6 A. 827, 829 (Me. 1886) (holding that a husband could make
out a claim for cruelty based, inter alia, on his wife's refusal of marital intercourse, but only if he could
establish at trial that his wife's actions had "seriously injure[d] or threaten[ed] to injure and impair [his]
physical health").

391. See Heermance v. James, 47 Barb. 120, 126 (N.Y. App. Div. 1866) ("It is laid down by
Bishop... that the refusal of the husband or wife to dwell with the other party to the marriage; as
husband or wife, is desertion. The same authorities hold that there may be desertion though the parties
continue to occupy the same house."). This case arose in a somewhat unusual posture. TheHeernance
court had to determine whether Rachel Heermance had deserted her husband, in order to resolve an
alienation of affections suit that Mr. Heermance had brought against another man, Mr. James. See id at
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the right to engage in licit sexual intercourse existed only within the
marital relation. He took this to mean that marital intercourse was, in fact,
the defining mark of marriage. 3 2 So that if a wife refused sex without
cause, one could no longer characterize her relationship with her husband
as marital. 93 Bishop also drew analogies to the jurisprudence of
impotency, which held that incapacity at the time of marriage was ground
for dissolution because the impotent party could not perform all of the
obligations of the relation.3 This analogy was not perfect, as impotency

121-23. Heermance found desertion on a demurrer, although Mrs. Heermance had not left her
husband's house, because she had allegedly refused him marital intercourse. See id. at 125-27. For
cases holding that a husband could win a divorce for desertion on the ground that his wife had denied
him intercourse, see Whitfield v. Whitfield, 15 S.E. 543, 543 (Ga. 1892) (per curiam) (quoting
husband's testimony that his wife "'continued to live in the same house in which we had previously
lived .... but would never recognize me as her husband.... [She said] more than once that she would
have her throat cut from ear to ear before she would do so."'); Leach v. Leach, 27 P. 131, 132 (Kan.
1891) ("[T]he refusal of the defendant to cohabit with the plaintiff as his wife for more than five
years ... was sufficient [to authorize a divorce for "gross neglect of duty"]. Probably a much shorter
period of time would be sufficient .... ").

Several cases also granted women divorces for desertion where their husbands had remained in the
same house but ceased having marital intercourse with them. See Stein v. Stein, 5 Colo. 55, 56-57
(1879); Evans v. Evans, 20 S.W. 605, 606 (Ky. 1892).

In addition, Fitts v. Fitts, 46 N.H. 184, 184-85 (1865), and Dyer v. Dyer, 5 N.H. 271, 272-74
(1830), granted divorces under specific New Hampshire statutes that permitted marital dissolution
where the petitioner's spouse had joined a religious society that took marital intercourse to be unlawful
(for example, the Shakers).

392. See BISHOP, supra note 386, at 586 ("[T]here is but the one thing, which is special to
marriage, and is lawful in no other relation. All else pertaining thereto a man and woman may mutually
contract for, and do, without taking the first step toward marriage.").

393. Heernance quoted a key passage from Bishop:

"It may be laid down as a rule, (says Bishop,) that if one party refuse to the other whatever
belongs to marriage alone, from causes resting in the will, and not from physical inability, the
refusing party would thereby voluntarily withdraw from whatever the relation of marriage,
distinguished from any other relation existing between human beings, is understood to imply;
therefore he should be holden to desert thereby the other."

Heermance, 47 Barb. at 126-27. Sisemore v. Sisemore, 21 P. 820 (Or. 1889), approvingly quoted a
similar passage from Bishop, but in that case the wife had both refused marital intercourse and left her
husband's house, see id. at 821-22; see also Stein, 5 Colo. at 56-57 ("Matrimonial cohabitation must
certainly comprehend a living together as husband and wife, embracing relative duties as such.
Otherwise, all the married couples residing in a hotel, boarding or lodging house, might be said to be
cohabiting promiscuously."); NELSON, supra note 32, at 115-16 ("Desertion... means the ceasing to
live together as husband and wife. Marriage is the union of opposite sexes, and sexual intercourse is the
distinguishing feature of that union .... [This] is an undisputed fact of nature recognized in many ways
in our laws. Such intercourse is lawful only in marriage."); SCHOULER, supra note 30, at 63 ("Living in
the same house, but wilfully declining matrimonial intimacy and companionship, is per se a breach of
duty, tending to subvert the true ends of marriage.").

394. See BISHOP, supra note 328, at 649-50 ("[The common law] makes the marriage voidable
where from the time of its solemnization onward there is no power of copula .... [I]f the ends of
marriage are frustrate when there is no power of copula, much more are they so when the same thing is
wilfully and perpetually refused."); see also NELSON, supra note 32, at 117 ("If the impotence of a
party defeats the purpose of marriage, it must be conceded that a wilful, continued and unjustifiable
refusal of sexual intercourse will do so, especially where the party remains in the same house to create
further discord and hatred by her harrowing presence.") (citation and internal quotation marks omitted).
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that developed after the wedding did not provide cause for termination. 95

But Bishop did state that he would exempt women who had physiological
reasons for their refusal from divorce for desertion.396 With that caveat in
place, Bishop-and the minority of courts that followed his line of rea-
soning-positioned a wife's duty to submit to her husband's sexual de-
mands at the center of the marital relation and sought to reinforce a
husband's marital prerogatives through civil judgments for desertion.

The law's treatment of marital rape was not the product of consen-
sual agreement in the nineteenth century. The vision of marital rape as un-
contested terrain until the last quarter of the twentieth century effaces a
vibrant movement in opposition. Feminists, in the first organized
woman's rights movement and on its left-ward periphery, demanded a
woman's right to control her own person in marriage, arguing for both an
enforceable prerogative to refuse marital intercourse and palatable socio-
economic alternatives to submission. This campaign was intense, public,
and remarkably frank. It recognized marriage as a potentially antagonistic
or abusive relation, and strove to provide women with rights and re-
sources they could utilize independent of their husbands' agreement, to
defend themselves from a husband's unwanted sexual demands.

This was a radical agenda, yet criticism of marital rape was neither
unthinkable nor unspeakable in the popular discourse of the latter half of
the nineteenth century. Very soon after the woman's rights movement ini-
tiated its public battle against marital rape, sustained accounts of the harm
that marital rape inflicted on wives began to appear in the mainstream
prescriptive literature on marriage, reproduction, and health. This litera-
ture, however, did not support legal change. Instead, it urged husbands to
practice voluntary restraint, on the ground that the concession would
benefit them at least as much as their wives. In the pages of the prescrip-
tive literature, the feminist rights discourse was recast as a series of sug-
gested strategies for marital harmony, health, and happiness. The popular
prescriptive literature promised that the interests of husbands and wives
were actually and always aligned on the question of marital rape, but left
final control over a wife's person with her husband, to be wielded at his
discretion.

395. See supra note 36 and accompanying text.
396. See BIsHol,, supra note 32, at 407 ("But if, aside from all special or temporary

considerations, as of health, a wife should utterly refuse to dwell with her husband as a wife, why is not
such refusal, upon principle, a desertion, even though she consent to remain with him as a servant, or a
daughter?"); Heermance, 47 Barb. at 126 (quoting Bishop for proposition that only a person who
refused marital intercourse "'from causes resting in the will, and not from physical inability' would be
vulnerable to divorce for desertion); see also SCHOULER, supra note 371, at 559 ("[W]e would suggest
that, by a slight stretch of statute construction, one partner's denial of sexual intercourse,... if
persisted in wilfully, without some proper excuse such as ill health might furnish.... might, upon the
usual lapse of time, be treated as legal desertion .... ").
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Ultimately, the law's treatment of marital rape changed just margin-
ally in the latter half of the nineteenth century. Women never won the
right to control their own persons in marriage that feminists had sought.
Indeed, by century's end, the only legal protection a wife could muster
against an uncooperative husband was the slender solace provided by
tepid liberalization of the divorce law. Social recognition of the harm and
prevalence of marital rape was widely disseminated. Yet authoritative le-
gal sources-like popular prescriptive authors-remained unwilling to
structure women's legal rights around the proposition that spousal nego-
tiations over the terms of marital intercourse might be a site of divergent
interests and danger, where wives needed and justly deserved the ability
to protect themselves from their husbands.

V
THE MODERN DEBATE OVER THE MARITAL RAPE EXEMPTION

As the feminist movement increasingly turned its attention to suf-
frage in the early twentieth century and then lost much of its organiza-
tional spark after suffrage was won,397 debate over marital rape dwindled.
The first sustained contest over marital rape was coterminous with the life
span of the first woman's rights movement in the United States. Begun
almost immediately upon the organization of nineteenth-century femi-
nism, it dissipated when the movement disbanded.39 It was not until the
last quarter of the twentieth century that the legal status of marital rape
was again subject to significant attack, led this time by the second organ-
ized women's movement. Here too, however, the resulting reform has
been partial and uneven.

397. See BUECHLER, supra note 27, at 148-215; FLEXNER, supra note 23, at 222-345; KRADITOR,
supra note 136, at 261-64. As Nancy Cott has observed, many women channeled their energy in the
early twentieth century into voluntary organizations that were predominantly female in membership,
but not feminist. She explains:

What some of the older generation likely missed in modem women's organizations was
the emphasis on womanhood, the proudly sex-defined sentiment that had powered so many
earlier associations.... The newer women's organizations were so more by habit and
expedience than commitment, it might be said .... Where their nineteenth-century
predecessors collectively constituted the woman movement and would have recognized
themselves as such, the twentieth-century women's voluntary associations did not
collectively constitute the feminist movement-nor would most members have recognized
themselves as feminists; indeed, they had varying and ambivalent relations to feminism,
some opposing it directly.

NANCY F. Corr, THE GROUNDING OF MODERN FEMINISM 96-97 (1987).
398. As Rebecca Ryan's history of the marital rape exemption in the period after World War II

notes, authoritative legal sources in this period felt little need to reconsider their commitment to the
exemption before the rise of the modem feminist movement in the 1970s. See Rebecca M. Ryan, The
Sex Right: A Legal History of the Marital Rape Exemption, 20 L. & Soc. INQUIRY 941,942-43 (1995);
see also id. ("[A]lthough the professional culture formally rejected the principle of marital unity during
the early 20th century, the male sex right remained fundamental to postwar legal scholars' conception
of marriage.... [T]he postwar legal elite [accordingly] created hypocritical arguments that left the
exemption open for attack.").
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Divorce is now widely available. Indeed, every state has enacted
some form of no-fault divorce in recent years,399 so that the law of cruelty
and desertion has become far less important and developed. But the possi-
bility of divorce, now as in the nineteenth century, does nothing to alter
the law governing intact marriages.' Moreover, many of the practical ob-
stacles to divorce that women confronted in the nineteenth century remain
in place to a significant extent today. Most notably, divorce is still eco-
nomically disastrous for the average woman, especially if she is raising
children.4°t

As for the law of fault-based divorce, the one site of legal reform in
the nineteenth-century treatment of marital rape, it is difficult to draw
generalizations from the handful of cases published in the last quarter
century in which a wife sought a divorce for cruelty based on her hus-
band's unwanted sexual demands. The few cases that do exist, however,
do not stray far from the nineteenth-century regime, with courts taking
care in the successful suits to note a husband's "excessive"4 or
"persistent" 3  sexual demands and/or the injury that the husband's

399. In 1969, California became the first state to eliminate fault-based divorce entirely. In 1985,
South Dakota became the last state to incorporate some no-fault provision into its divorce laws. See
Henna Hill Kay, Beyond No-Fault: New Directions in Divorce Reform, in DIVORCE REFORM AT THE
CROSSROADS 6, 6 (Stephen D. Sugarman & Henna Hill Kay eds., 1990); see also Henna Hill Kay,
Equality and Difference: A Perspective on No-Fault Divorce and Its Aftermath, 56 U. CIN. L. REv. 1,
5-6 (1987) [hereinafter Kay, Equality and Difference] (classifying and reviewing no-fault divorce
laws).

400. See supra Part IV.A.
401. Lenore Weitzman has published the best-known work on this subject. SeeLENORE J.

VEITZMAN, THE DIVORCE REVOLUTION (1985). Her study, based on evidence from California, found
that divorced women and their children experienced an average 73% drop in their standard of living in
the first year after the divorce, while divorced men saw their standard of living rise by 42%. See id. at
323. Several scholars have challenged Weitzman's methodology and the extremity of her results. See,
e.g., Saul D. Hoffman & Greg J. Duncan, What Are the Economic Consequences of Divorce?, 25
DEMOGRAPHY 641 (1988); Richard R. Peterson, A Re-evaluation of the Economic Consequences of
Divorce, 61 Am. Soc. REv. 528 (1996). But a number of studies confirm the fundamental proposition
that divorce leaves the average woman and her children substantially worse off economically than they
were before. See, e.g., Rosalyn B. Bell, Alimony and the Financially Dependent Spouse in Montgomery
County, Maryland, 22 FAte. L.Q. 225, 284 chart 6 (1988) (reporting that mean per capita income of
women awarded alimony in contested adjudications declined by 37% after divorce and income of their
children declined by 61%, while their former husbands' income rose by 55%); Greg J. Duncan & Saul
D. Hoffman, A Reconsideration of the Economic Consequences of Marital Dissolution, 22
DEMOGRAPHY 485, 488 (1985) (finding that in the first year following divorce or separation "the family
income of women who do not remarry is 70 percent of its previous figure; five years after a divorce or
separation, the ratio for those still unmarried is 71 percent"); Barbara R. Rowe & Jean M. Lown, The
Economics of Divorce and Remarriage for Rural Utah Families, 16 J. CONTEMP. L. 301,324-25 (1990)
(reporting that the divorced women in the study experienced a 32% decrease in their standard of living,
while the men experienced a 73% rise); Heather Ruth Wishik, Economics of Divorce: An Exploratory
Study, 20 FA~t. L.Q. 79, 97 tbl.14 (1986) (calculating per capita income after divorce on the assumption
that all support ordered was paid, and reporting that women's income still declined by 33%, children's
declined by 25%, and men's rose by 120%).

402. Pochop v. Pochop, 233 N.W.2d 806, 808 (S.D. 1975).
403. Lemiey v. Lemley, 649 A.2d 1119, 1128 (Md. Ct. Spec. App. 1994).
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conduct has caused to his wife's health.4" There has been more change in
the sparse modem jurisprudence on whether a husband is entitled to a
fault-based divorce when his wife denies him sexual intercourse, but that
movement has been in favor of accepting the husband's claim. Although
most courts rejected such petitions at the end of the nineteenth century, 05a
majority of the courts that have addressed the question since 1975 have
granted fault-based divorces for refusal to have sex.4

Reform of the criminal exemption has also been fragmentary. A ma-
jority of states still retain some form of the rule exempting a husband from
prosecution for raping his wife.4" Some states require a couple to be sepa-
rated at the time of the injury (and sometimes extend the exemption to
cover unmarried cohabitants).0 8 Some only recognize marital rape if it in-
volves physical force and/or serious physical harm.4" Some provide for

404. See id. (holding that a "coercedsexual performance" is "indeed inconsistent with the health,
self-respect and comfort of the other spouse" and affirming judgment "that it was necessary for [Mrs.
Lemley] to leave the home to protect her physical and emotional health") (citations and internal
quotation marks omitted); Richardson v. Richardson, 589 N.Y.S.2d 624, 625 (App. Div. 1992) (noting
that wife had been subject, inter alia, to "the physical and emotional strain caused by [her husband's]
insistence that [she] conform to his sexual wishes" and citing wife's testimony that her husband
"pressured her to perform sexual acts which were physically painful or humiliating to her and caused
her to vomit").

405. See supra Part IV.B.
406. For cases granting a husband a divorce for cruelty or desertion based on his wife's refusal to

have sexual intercourse, see Wheelahan v. Wheelahan, 557 So. 2d 1046, 1050-52 (La. Ct. App. 1990)
(cruelty); Coleman v. Coleman, 541 So. 2d 1003, 1006 & n.5 (La. Ct. App. 1989) (cruelty); Broussard
v. Broussard, 462 So. 2d 1386, 1389 (La. Ct. App. 1985) (cruelty); Taddonio v. Kinney-Taddonio, 428
So. 2d 486,487-88 (La. Ct. App. 1983) (cruelty); Dickinson v. Dickinson, 399 So. 2d 651, 652 (La. Ct.
App. 1981) (cruelty); Culver v. Culver, 383 So. 2d 817, 817-18 (Miss. 1980) (cruelty); Silver v. Silver,
677 N.Y.S.2d 593, 594-95 (App. Div. 1998) (desertion); Donohue v. Donohue, 636 N.Y.S.2d 104, 105
(App. Div. 1995) (desertion); Chase v. Chase, 618 N.Y.S.2d 94, 95 (App. Div. 1994) (desertion); Caso
v. Caso, 555 N.Y.S.2d 820, 821 (App. Div. 1990) (desertion).

For the same holding where the wife was the plaintiff, see Barr v. Barr, 473 A.2d 1300, 1307 (Md.
Ct. Spec. App. 1984) (desertion); Haymes v. Haymes, 675 N.Y.S.2d 593, 594 (App. Div. 1998)
(desertion); Tissot v. Tissot, 662 N.Y.S.2d 599, 600-01 (App. Div. 1997) (desertion); Pascarella v.
Pascarella, 621 N.Y.S.2d 821, 822 (App. Div. 1994) (desertion); Ostriker v. Ostriker, 609 N.Y.S.2d
922, 923 (App. Div. 1994) (desertion); Benarroch v. Benarroch, 391 N.Y.S.2d 138, 139 (App. Div.
1977) (desertion); Riechers v. Riechers, 679 N.Y.S.2d 233, 234 (Sup. Ct. 1998) (desertion).

For a case holding that a wife's refusal of sexual intercourse does not constitute desertion entitling
the husband to divorce, see Preston v. Preston, Nos. 0071-97-4, 0175-97-4, 1998 WL 15137, at *1-2
(Va. Ct. App. Jan. 20, 1998).

407. See supra notes 1-3 and accompanying text.
408. See, e.g., MINN. STAT. § 609.349 (1987) ("A person does not commit criminal sexual

conduct ... if the actor and complainant were adults cohabiting in an ongoing voluntary sexual
relationship at the time of the alleged offense, or if the complainant is the actor's legal spouse, unless
the couple is living apart and one of them has filed for legal separation or dissolution of the
marriage."); S.C. CODE ANN. § 16-3-658 (Law. Co-op. Supp. 1999) ("A person cannot be guilty of
criminal sexual conduct . . . if the victim is the legal spouse unless the couple is living apart
and the offending spouse's conduct constitutes criminal sexual conduct in the first degree or second
degree ....").

409. See, e.g., NEv. REv. STAT. § 200.373 (1997) ("It is no defense to a charge of sexual assault
that the perpetrator was, at the time of the assault, married to the victim, if the assault was committed
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vastly reduced penalties if a rape occurs in marriage,410 or create special
procedural requirements for marital rape prosecutions.4" Almost all of this
law, moreover, is the product of political advocacy and legislative action,
rather than constitutional adjudication,412 so that the nature and continued
path of change is insecure. Enforcement of the existing statutes recogniz-
ing some forms of marital rape has certainly been very infrequent.4 3

This criminal arena is where modem Americans defending or con-
testing the legal status of marital rape have focused their attention.4 4 The
history of the nineteenth-century campaign against marital rape casts new
light on this modem debate over a husband's conjugal prerogatives and
helps explain its course.

One of the most remarkable characteristics of the modem defense of
the marital rape exemption-apparent when considered in light of the
historical contest over a husband's conjugal prerogatives but generally
unnoticed in contemporary commentary-is that it presupposes the
aligned interests of husband and wife. The two arguments that modem de-
fenders of the exemption have chosen to stress most prominently are that
the law protects marital privacy and promotes marital harmony and recon-
ciliation. These claims are slightly different, but they have a common
project, which is to explain how the exemption advances the shared con-
cers of men and women, benefitting both. Indeed, contemporary sup-
porters of the exemption go beyond that contention. Their assumption of
conjoined interests in marriage is so absolute that proponents do not con-
cede that a marital rape exemption might inflict harm on wives. Their ar-
gument assumes that a wife's interests, like her husband's, are always and
wholly served in a marital relationship where her husband cannot be
prosecuted for raping her. In the exemption's modem defense, the poten-
tial harm of marital rape is rendered invisible.

by force or by the threat of force."); TENN. CODE ANN. § 39-13-507(b)(1) (Supp. 1999) ("'Spousal
rape' means the unlawful sexual penetration of one spouse by the other where: (A) The defendant is
armed with a weapon... ; (B) The defendant causes serious bodily injury to the victim; or (C) The
spouses are living apart and one (1) of them has filed for separate maintenance or divorce.").

410. See statutes cited supra note 2.
411. See statutes cited supra note 3.
412. See infra notes 470-471 and accompanying text.
413. See infra note 423.
414. The recent abrogation of interspousal tort immunity in most states, see Carl Tobias,

Interspousal Tort Immunity in America, 23 GA. L. Rnv. 359, 359 (1989), suggests that wives might be
able to sue their husbands civilly for damages arising out of a marital rape. Thus far, however, few
cases have been brought presenting the issue. For two rare examples, see Henriksen v. Cameron, 622
A.2d 1135, 1137, 1143 (Me. 1993) (permitting suit against former husband for intentional infliction of
emotional distress during marriage, where underlying conduct included marital rape); Lusby v. Lusby,
390 A.2d 77, 77-78 (Md. 1978) (holding that wife could bring damage claim against husband, where
husband threatened her with a rifle, struck her, raped her, and helped his two companions attempt to
rape her).
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This strategy has been very successful, modern feminist efforts
against the exemption notwithstanding. To some extent, the consensual
vision that dominates the contemporary understanding of the history of
marital rape helps account for the influence that the exemption's modem
champions have enjoyed. If one starts with the premise that women have
long accepted husbands' conjugal prerogatives without protest, the notion
that the exemption continues to operate to the shared benefit of a married
couple is likely to seem much more tenable. At the same time, it would be
unrealistic to suppose that the modem commitment to the exemption
would somehow vanish, if the actual record of contest over a husband's
conjugal prerogatives became well-known. As that history makes clear,
the cultural aversion to envisioning marriage (and marital intercourse in
particular) as a potential site of disharmony, antagonism, and danger is
long-lived, widespread, and exceedingly difficult to uproot.

Yet the fact that the exemption's contemporary defenders go so far as
to deny that a marital rape exemption inflicts harm on women provides a
clue as to how modem feminists might proceed. In the nineteenth century,
popular prescriptive writers and authoritative legal sources opposed to
granting married women legal control over their persons felt free, none-
theless, to acknowledge that marital rape caused women serious harm;
they were living in an age that still accepted and endorsed a wide variety
of laws explicitly subordinating women to men. As the exemption's con-
temporary champions have apparently realized, it is much harder to ra-
tionalize the injury that marital rape inflicts, and to then justify the denial
of legal remedies, in a nation that has become formally committed to
women's legal equality. The record of the historical struggle over marital
rape helps reveal this harm, bringing to light what the exemption's mod-
em defenders have tried to obscure. On this base, the modem feminist
campaign against marital rape can build.

A. The Modem Defense of the Marital Rape Exemption

The first prominent modem argument for the marital rape exemption,
the claim from privacy, posits that there is something inherent in the na-
ture of the relationship between husband and wife that makes legal inter-
vention inappropriate, misguided, and ultimately self-defeating. It
contends that the marital relation depends on intimacy protected from out-
side scrutiny, intimacy that could not survive if the law intervened to in-
vestigate and prosecute marital rape charges.

Contemporary defenders of the marital rape exemption do not ar-
ticulate this privacy claim in sex-specific terms, or as a balancing test in
which gains must be set against losses. They do not seek to explain why it
is important to protect men's privacy in marriage through a marital rape
exemption, even if women's interests may suffer. They make no mention
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of the possibility that marital rape or the absence of criminal remediation
might inflict injury on wives. To the contrary, the exemption's modem de-
fenders speak about protecting the privacy of the marital relationship that
husband and wife share, of benefitting both. Consider, for instance, how a
Florida state representative explained his support for a marital rape ex-
emption: "'The State of Florida has absolutely no business intervening
into the sexual relationship between a husband and a wife.... We don't
need Florida invading the sanctity and the intimacy of a relationship.""'4 5

The drafters of the Model Penal Code, who recommend an absolute
marital rape exemption, similarly note that the exemption "avoids [an]
unwarranted intrusion of the penal law into the life of the family."4"' Along
the same lines, the Pennsylvania Superior Court interpreted a recent leg-
islative modification of the exemption narrowly in order to stop the state
from invading "the privacy of the marital bedroom for the purpose of
supervising the manner in which marital relationships are
consummated."4 7 The crucial claim of this privacy defense for the marital
rape exemption is that keeping the judicial system away from disputes
over marital rape serves the interests that a husband and wife both have in
maintaining their joint privacy, that the exemption protects the intimacy
that they have established with each other and from which each benefit
unambiguously. Marriage here is envisioned as a necessarily harmonious
relation, and legal intervention as the first, unwelcome introduction of
antagonism and injury.

The other prominent modem claim articulated in favor of the marital
rape exemption, that it facilitates marital reconciliation, similarly explains
the exemption as promoting the shared interests of wives and husbands.
Building on the proposition that marital intimacy is destroyed by outside
observation, this argument contends that the legal system should not be
able to investigate or prosecute marital rape because such intervention
will make reconciliation between husband and wife significantly less
likely. Once the state appears on the scene, the exemption's supporters
suggest, the delicate shoots of love, trust, and closeness in a marriage will
be trampled in a way unlikely ever to be undone. In contrast, if the ex-
emption remains in place, this argument asserts that many married couples

415. DIANA E.H. RUSSELL, RAPE IN MARRIAGE 18 (rev. ed. 1990) (quoting State Rep. Tom Bush)
(emphasis added); see also id. ("'[T]he Bible doesn't give the state permission... to be in your
bedroom, and that is just exactly what this bill has gone to. It's meddling in your bedroom; the State of
Florida, as an entity, deciding what you can do and what you can't do."' (quoting State Rep. John
Mica)).

416. MODEL PENAL CODE AND COMMENTARIES, supra note 5, at § 213.1 cmt. 8(c), at 345
(emphasis added).

417. Commonwealth v. Mlinarich, 498 A.2d 395, 403 (Pa. Super. Ct. 1985) (emphasis added); see
also Michael Gary Hilf, Marital Privacy and Spousal Rape, 16 NEw ENG. L. REv. 31, 34 (1980) ("[it
is questionable whether the complaining spouse alone has the right to waive the marital privacy right of
the couple by presenting the matter before the courts and the public.") (emphasis added).
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will be able to reconcile after what would otherwise be considered a
marital rape.48

Here again, the central premise of the argument is that private recon-
ciliation and the return to regular married life leave both wife and husband
better off than they would have been if the state had been empowered to
prosecute a marital rape. Supporters do not justify the exemption by ex-
plaining why the advantages to husbands of reconciliation without prose-
cution outweigh the potential costs to wives. They do not suggest that the
interests of husband and wife might diverge like that. Modem defenders
of the marital rape exemption do not even phrase their claim as a conten-
tion that a wife should sacrifice her own interests for the sake of her chil-
dren, who may benefit from their parents' reconciliation, or for the sake of
the broader societal benefits associated with marital stability. Their argu-
ment never acknowledges that the exemption inflicts an injury on wives
that might (potentially) be justified by the benefits conferred on those
around them.

Indeed, supporters go further than that and state that married couples
are able to reconcile so completely after a rape that their relationship be-
comes essentially indistinguishable from other marriages, affirmatively
denying the proposition that marital rape causes any lasting injury at all.
In the view of the Colorado Supreme Court, "the marital exception may
remove a substantial obstacle to the resumption of normal marital
relations. 4 9 The Model Penal Code similarly emphasizes the normality of
the reconciliation process possible after a marital rape. As the Code's
drafters note, "[t]he problem with abandoning the [marital] immunity in
many such situations ['of rape by force or threat'] is that the law of rape,
if applied to spouses, would thrust the prospect of criminal sanctions into
the ongoing process of adjustment in the marital relationship."420

A less prominent contemporary defense of the marital rape exemp-
tion might be called the "vindictive wife" argument. This claim contends
that the exemption should be preserved in order to prevent wives from
pursuing false charges of marital rape, especially to gain leverage in a

418. See Hilf, supra note 417, at 34 ("Allowing access to the criminal justice system for every
type of marital dispute will discourage resolution by the spouses and will make their ultimate
reconciliation more difficult."); id. at 34 n.15 ("There are two possible problems that can arise when
marital disputes become involved with the legal system. First, knowledge by the spouses that the law
can step in may pose impediments to direct resolution of disagreements .... [Second,] interspousal
efforts at reconciliation may well be frustrated by a rape prosecution."); Comment, Rape and Battery
Between Husband and Wife, 6 STAN. L. REv. 719, 725 (1954) ("If reconciliation between married
persons is to be encouraged, it would appear best to allow a husband to be prosecuted for rape only
after absolute and final divorce.... [R]ape is a category ill-suited to marriage.").

419. People v. Brown, 632 P.2d 1025, 1027 (Colo. 1981) (en banc) (emphasis added).
420. MODEL PENAL CODE AND COMMENTARIES, supra note 5, at § 213.1 cmt. 8(c), at 345

(emphasis added).
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divorce suit 42 The line of reasoning openly recognizes the possibility of
marital antagonism (at least at the end of a relationship), placing it in
some tension with the more prominent claims for the exemption from pri-
vacy and reconciliation. But there is a long, distinct tradition in Anglo-
American law, traceable once again to Hale's seminal treatise, advocating
the particular disbelief of rape victims. Hale famously warned that rape
was "an accusation easily to be made and hard to be proved, and harder to
be defended by the party accused, tho never so innocent."4"22 The vindictive
wife argument for preserving the marital rape exemption accords well
with this tradition. There is, after all, no empirical evidence to support the
proposition that wives are prone to make false charges of marital rape. To
the contrary, the evidence available from states that allow marital rape
prosecutions suggests that the incidents that women report to law en-
forcement officials tend to be very brutal, and relatively easy to prove.'

421. See Iowa 'Marital Rape' Measure Is Moving, OMAHA WORLD-HERALD, Mar. 24, 1989, at 16,
16 (quoting State Senator Joe Coleman, arguing that bill to reduce scope of marital rape exemption
"'could cause a person to go to jail for 10 years just because of an argument at breakfast, maybe ....

There are certain people who are always wanting to get even.... I think there are other remedies,
rather than going after something that is natural and making that a criminal offense"'); David
Margolick, Rape in a Marriage Is No Longer Within Law, N.Y. TIMES, Dec. 23, 1984, at 6E, 6E ("'In a
nasty custody fight, where a husband and wife are really playing hardball, a woman could threaten that
unless her husband became more reasonable, she would charge him with a rape she says he committed
six months earlier,' [Professor Yale Kamisar of the University of Michigan Law School] said [arguing
in favor of a limited marital rape exemption]."); George F. Will, When Custom Doesn't Work Anymore,
WASH. POST, Dec. 28, 1978, at A23, A23 ("[T]he potential for abuse of the charge in divorce
proceedings [is 'obvious']. It is less obvious that there are fully compensating social benefits from a

law distinguishing from others this particular category of assault.").
422. HALE, supra note 64, at 635. For a discussion of the history of this argument in American

courts, see supra note 69.
423. For example, the National Clearinghouse on Marital Rape (NCMR) identified 42 instances of

marital rape that came to the attention of California law enforcement officials between January 1980
and December 1981. See DAVID FINKELHOR & KERSTI YLLO, LICENSE TO RAPE: SEXUAL ABUSE OF

WIVES 222-23 (1985). Sociologists David Finkelhor and Kersti Yllo describe the cases this way:

The first thing to note about the cases compiled by the NCMR is that they were, on the
whole, extremely brutal. The cases include one in which a woman was raped with a crowbar
and a sixteen-inch tire iron and then had her breasts slashed with the same
instruments.... The use of knives and guns was a common feature among these cases, and
several included very severe beatings.

Id. at 223-24. The NCMR study found that the husband was convicted in 64% of the cases in which a
charge was lodged, and 89% of the cases that reached prosecution. See id. at 230. These figures
compare favorably with the statistics for nonmarital rape-hardly evidence of a spate of vindictive
wives pursuing false charges. The California State Department of Justice reports that in 1980, for

instance, only 44% of all arrests for forcible rape resulted in conviction, and only 67% of the cases
reaching prosecution resulted in conviction. See id. The high conviction rate in the NCMR study
appears to be a function of the fact that the marital rape cases were disproportionately severe and easily
proved.

The NCMR study constitutes probably the best available empirical evidence on what happens
when a state repeals or limits its marital rape exemption. Social scientists have not focused on the issue,
which is obviously complicated and made especially difficult to study by the fact that states often do
not keep adequate statistics on marital rape. In California, for instance, the NCMR had to identify many
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More fundamentally, the vindictive wife defense of the marital rape
exemption recognizes marital discord in a very particular, and limited,
way. In this vision, the antagonistic and harmful act to be feared in mar-
riage is not the possibility of an actual marital rape. The argument never
suggests that the marital rape exemption may be shielding and facilitating
injurious conduct inflicted by husbands on wives. To the contrary, it envi-
sions the exemption as a check on self-interestedness within marriage, a
legal rule that keeps one spouse from unjustifiably betraying the other (or,
described more precisely, that keeps wives from betraying their hus-
bands). As one state legislator explains the theory, "since society is
already burdened with these kinds of women [vengeful wives] .... the last
thing we need is a law making it illegal for a husband to sexually assault
his wife."424

This mode of argument in defense of the marital rape exemption has
been very successful. Granted, the law of marital rape has changed more
notably in the late twentieth century than in the nineteenth. At the end of a
half-century's effort by the first organized woman's rights movement, the
only alteration apparent in the legal treatment of marital rape consisted of
a marginal liberalization in the divorce law. In contrast, over the past
quarter century, a minority of states have eliminated the exemption and
many more have modified its reach. Yet the marital rape exemption sur-
vives in some substantial form in a majority of states,4" in an era in which
almost every other aspect of women's legal subordination at common law
(including a husband's right to assault his wife nonsexually) has been
formally repudiated.4"6 The modem feminist campaign against marital
rape, like its nineteenth-century predecessor, has encountered tremendous
resistence and had much less of an impact on the law than it aimed for or
achieved in other arenas.

of the marital rape cases on its own and then confirm their character with law enforcement officials.
See id at 222-23.

424. Dick Polman, Sexual Assault in the Home: Is Marriage a License to Rape?, HARTFORD

Anvoc., Feb. 18, 1981, at 2, 2 (reporting comments of Alfred Onorato of the Connecticut General
Assembly).

425. See statutes cited supra notes 1-3, 408-409 and accompanying text.
426. The modem Supreme Court, for instance, has specifically renounced coverture principles on

occasion, noting that a married woman is no longer "regarded as chattel or demeaned by denial of a
separate legal identity and the dignity associated with recognition as a whole human being." Trammel
v. United States, 445 U.S. 40, 52 (1980) (abrogating the common law rule that prevented a wife from
voluntarily testifying against her husband); see also Orr v. Orr, 440 U.S. 268, 283 (1979) (striking
down gender-based alimony laws); Planned Parenthood v. Danforth, 428 U.S. 52, 67-71 (1976)
(striking down spousal consent provisions in abortion statutes); Eisenstadt v. Baird, 405 U.S. 438, 453
(1972) ("[T]he marital couple is not an independent entity with a mind and heart of its own, but an
association of two individuals each with a separate intellectual and emotional makeup.").
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B. The Modem Feminist Campaign Against the Marital Rape Exemption

Although not explicitly phrased this way, the contemporary feminist
argument against the marital rape exemption, like that of the nineteenth-
century woman's rights movement, is an effort to establish that marriage
is a potentially antagonistic and dangerous relation, in which women need
and deserve legal rights to protect themselves from the serious harms
caused by unwanted sex in marriage. Modem feminists, for instance, have
a radically different understanding of what privacy arguments for the
marital rape exemption are safeguarding. In this view, the use of privacy
rationales to justify nonintervention in cases of marital rape protects and
exacerbates the current distribution of power within a marriage.427 Femi-
nists take this distribution to be markedly imbalanced, noting that men are
disproportionately richer, stronger, and bigger than their wives.4  They
contend that privacy arguments for the marital rape exemption keep the
state from acting to equalize relations in the wife's interest and add state
sanction to the power that husbands exercise.429 On this account, the inter-
ests of husband and wife are very much unaligned on the question of legal
remediation for marital rape, and the overriding function of the privacy
defense of the exemption is not to shelter shared intimacy. Instead, the
privacy claim gives husbands safety in committing highly injurious
conduct that the law would otherwise consider felonious, while simulta-
neously disabling wives from summoning state resources for their own
protection.430

427. See MAcKINNON, TOWARD, supra note 8, at 193 ("When the law of privacy restricts
intrusions into intimacy, it bars changes in control over that intimacy through law. The existing
distribution of power and resources within the private sphere are precisely what the law of privacy
exists to protect.... [T]he legal concept of privacy can and has shielded the place of... marital
rape .... ); Frances E. Olsen, The Family and the Market: A Study of Ideology and Legal Reform, 96
HARV. L. REv. 1497, 1510 (1983) ("The argument that nonintervention serves to empower husbands to
dominate their wives and children has been particularly useful in the attack upon the claimed neutrality
of the state with respect to the family."); Katherine M. Schelong, Domestic Violence and the
State: Responses to and Rationales for Spousal Battering, Marital Rape & Stalking, 78 MARQ. L. Rv.
79, 113-14 (1994) ("A refusal to intervene in marital relationships that involve assault, battery and/or
rape preserves the relationship of domination and subordination.... [T]he doctrine of family privacy in
the face of domestic abuse .... is an effective mechanism by which institutional and individual male
power and privilege are maintained and fortified."); West, supra note 9, at 67 ("[T]he... reality
experienced by the raped wife as a daily ritual of violence, abuse, and horror strikes the feminist as
unconscionable state passivity in the face of private subordination . .

428. See, e.g., West, supra note 9, at 68.
429. See sources cited supra note 427.
430. See Thomas K. Clancy, Equal Protection Considerations of the Spousal Sexual Assault

Exclusion, 16 NEw ENG. L. REv. 1, 23 (1980) (arguing that the privacy claim for the marital rape
exemption uses privacy "as a shield to allow one marital partner to force the other into nonconsensual
acts"); Schelong, supra note 427, at 113-14 ("In applying the right of privacy to cases involving marital
rape and domestic violence, the right to privacy is claimed by one spouse over the objection of the
other. In other words, the abuser's right to privacy is more highly valued than the victim's right to
protection, autonomy, and bodily integrity.") (citation and internal quotation marks omitted).
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The feminist response to the marital reconciliation argument simi-
larly stresses the divergent interests of husbands and wives, and the last-
ing harm that marital rape inflicts on married women. Feminists
acknowledge that men who rape their wives will systematically favor a
legal regime that permits them to avoid prosecution so that they can at-
tempt to reconcile with their wives on private terms. But they contend that
the exemption does not serve women's interests equally well. In this vi-
sion, what irreparably destroys marital harmony-from the wife's per-
spective-is not state prosecution, but the marital rape itself. Even with
the exemption from prosecution firmly in place, a wife may have little in-
terest in marital reconciliation after her husband has raped her.43 Marital
rape causes women severe and abiding injury, feminists explain, and there
is good reason for a wife to conclude that she will be better off if she does
not reconcile with a husband who has raped her.432 Feminists argue that if
a wife would be willing to cooperate in her husband's prosecution, the law
should not second-guess her assessment of her own interests, even if that
assessment diverges from her husband's preferred resolution.43 a

431. See MAcKINNON, TOWARD, supra note 8, at 177 ("Disallowing charges of rape in marriage
may, depending upon one's view of normalcy, 'remove a substantial obstacle to the resumption of
normal marital relationships.' Note that the obstacle is not the rape but the law against it." (quoting
People v. Brown, 632 P.2d 1025, 1027 (Colo. 1981) (en banc))); Rene I. Augustine, Marriage: The
Safe Haven for Rapists, 29 J. FAM. L. 559, 570-71 (1990-91) ("[TMo the extent that a man has forcibly
raped his wife, an act of ultimate disrepect and violation, it is unlikely that any marital harmony exists
which needs to be preserved."); Clancy, supra note 430, at 23 ("' [R]econciliation hardly seems an
expected or likely consequence of a relationship that has deteriorated to the point of forcible sexual
advances."' (quoting State v. Smith, 372 A.2d 386, 389 (Essex County Ct. 1977))); Schelong, supra
note 427, at 114 ("One of the most often cited justifications for the marital rape exemption.., is that
the state is fostering marital harmony and intimacy by protecting the privacy of the marital relationship.
However, there is no harmonious relationship when the woman is being beaten and raped by her
husband."); Note, To Have and to Hold: The Marital Rape Exemption and the Fourteenth Amendnent,
99 HARv. L. REV. 1255, 1268 (1986) ("As one court noted, 'it is the violent act of rape and not the
subsequent attempt of the wife to seek protection through the criminal justice system which 'disrupts' a
marriage."' (quoting People v. Liberta, 474 N.E.2d 567, 574 (N.Y. 1984))).

432. See Augustine, supra note 431, at 571 ("[G]iven that the psychological and physical
repercussions of forcible rape are incalculable, the ideal goal should not be toward the reconciliation of
the rapist/husband and the victim/wife."); Schelong, supra note 427, at 115 ("[The reconciliation]
theory posits that even in the face of rape and assault and battery, state intervention into the marital
relationship is inappropriate because it will impede a couple's reconciliation. This necessarily leads to
the conclusion that the family should be kept intact at all costs."); Note, supra note 431, at 1268-69
("The state has no interest in preserving a deteriorated marriage, and marital rape is one of the strongest
signs of such deterioration. Rape itself disintegrates the marriage .... In reality, reconciliation in the
context of marital rape is often a stage in the cycle of psychological dependence upon a violent, abusive
husband.").

433. See Note, The Marital Rape Exemption, 52 N.Y.U. L. REv. 306, 315 (1977) ("[The
reconciliation defense] assumes that in a situation in which a wife is prompted to bring a rape charge
against her husband there is a state of marital harmony left to be disturbed. The assumption that the
wife will be soothed by denying her the protection of the criminal laws is ludicrous on its face."); Note,
supra note 431, at 1268 ("[A] wife's criminal complaint testifies to the absence of marital harmony and
intimacy.").
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In these feminist arguments, the injury ignored or denied by the ex-
emption's modem defenders is presented in stark relief. The modem
feminist rendering of the wound that marital rape inflicts upon women is
somewhat different from the account that the nineteenth-century woman's
rights movement provided, reflecting an evolving set of commitments.
But contemporary feminists, like their nineteenth-century predecessors,
emphasize that marital rape causes women serious harm.

First, modem feminists oppose marital rape on the ground that it de-
prives women of control over their reproductive capacity.4" This argument
is the closest present-day equivalent to the nineteenth-century focus on
control over the work of motherhood. 435 Reproductive concerns, however,
are far less prominent in modem feminist advocacy against marital rape,
perhaps because contemporary feminism accepts contraception and abor-
tion as alternate means of limiting fertility.436 Modem feminists also con-
centrate more on the physiological aspects of motherhood (like conception
and gestation),437 than on the child rearing that occupied the nineteenth-
century movement, a possible manifestation of the contemporary feminist
decision to contest women's disproportionate responsibility for raising
children.

More frequently, modem feminists argue that marital rape denies
women the right to control their sexuality and their chances for sexual
pleasure.438 This claim from sexual self-sovereignty resembles those ar-
ticulated by the free lovers in the nineteenth century,439 although it would
find no equivalent in the organized feminist movement of that period. The
first woman's rights movement, operating in an era that understood
female sexuality to be weaker than its male counterpart, was more occu-
pied by its effort to limit the downside risks of marital intercourse for
women.44 Modern feminists, in contrast, tend (like contemporary
Americans generally) to be more optimistic about and interested in the
possibilities of sexual intercourse, which has implications for their under-
standing of the injury that marital rape inflicts. Their account of harm of-
ten notes that a marital rape victim loses the ability to determine her

434. See sources cited infra note 437.
435. See supra Part II.A.
436. For a discussion of the nineteenth-century feminist movement's opposition to contraceptive

devices and abortion, see supra text accompanying notes 222-225.
437. See Thomas R. Bearrows, Note, Abolishing the Marital Exemption for Rape: A Statutory

Proposal, 1983 U. ILL. L. REv. 201, 218 ("The right to be free from government interference in the

decision to use contraceptives includes the right to decide which contraceptive to use.... Rape statutes
which include the marital exemption impermissibly burden a woman's decision to use sexual
abstinence as a method of contraception."); Note, supra note 431, at 1263 ("[The marital rape
exemption] allows him to impregnate her against her will in denial of her reproductive freedom.").

438. See sources cited infra notes 441-442.
439. See supra text accompanying notes 253-260.
440. See supra text accompanying notes 212-221.
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sexual "actions, pleasures, and desires free from external influence."',
From this perspective, "[tihe damage occasioned by [marital rape
exemptions] is the subordination, and in many cases the annihilation, of
the psychic, physical, emotional, and erotic female self."" 2 On a related
note, modem feminists also attack marital rape as a violation of women's
bodily integrity, never a focus of nineteenth-century feminism. The mari-
tal rape exemption, in these terms, "manifest[s] disregard for women's
bodily integrity and autonomy and, instead, sanction[s] their vulnerability
in marriage. '

The difficulties that the contemporary feminist campaign against
marital rape has encountered are particularly remarkable because the
modem empirical evidence on marital rape supports the feminists' sex-
specific analysis in many ways, delineating how the interests of men and
women differ and revealing the trauma that marital rape inflicts upon
women. All available evidence, for instance, indicates that marital rape is
virtually always committed by husbands on wives.44 Indeed, I have been

441. West, supra note 9, at 69.
442. Id.; see also Note, supra note 433, at 316 ("[Rjape laws protect a woman's sexual integrity

and freedom of choice in an area of utmost intimacy.... The fact that the rape occurs in a marital
context does not affect the interests which are violated."); Note, supra note 431, at 1263 ("And perhaps
most important, the exemption extinguishes a married woman's autonomy in one of the most personal
and intimate of all human interactions.").

443. Linda C. McClain, Inviolability and Privacy: The Castle, the Sanctuary, and the Body, 7
YALE J.L. & HUMAN. 195, 213 (1995); see also SUSAN BROWNMILLER, AGAINST OUR WILL: MEN,
WOMEN AND RAPE 381 (1975) ("A sexual assault is an invasion of bodily integrity and a violation of
freedom and self-determination wherever it happens to take place, in or out of the marriage bed.");
Augustine, supra note 431, at 560 ("A New York court recently explained that '[r]ape is not simply a
sexual act to which one party does not consent. Rather, it is a degrading, violent act which violates the
bodily integrity of the victim and frequently causes severe, long-lasting physical and psychological
harm."' (quoting People v. Liberta, 474 N.E.2d 567, 573 (N.Y. 1984))); Michael D.A. Freeman, "But If
You Can't Rape Your Wife, Wholmi Can You Rape?": The Marital Rape Exemption Re-examined, 15
FAm. L.Q. 1, 9 (1981) ("Rape is the denial of self-determination, the rejection of the victim's physical
autonomy: it symbolizes ultimate disrespect... the exercise of the power of consent over another
person.") (citation and internal quotation marks omitted); Schelong, supra note 427, at 115 ("The
attitude that marital or date rape is a victimless crime, or a lesser crime, is to deny the woman who has
been raped bodily integrity, autonomy, and equal protection before the law."); Bearrows, supra note
437, at 219 ("When a husband forces his wife to engage in sexual relations, he invades her physical
integrity .... "); Note, supra note 431, at 1263 ("The marital rape exemption allows a husband to
violate his wife's bodily integrity.").

444. Contrary to popular assumption, female-on-male rape is physiologically possible. See Philip
M. Sarrel & William H. Masters, Sexual Molestation of Men by Women, 11 ARcHivas SEXUAL BEHAV.
117, 118 (1982) ("It is evident from this report that men or boys have responded sexually to female
assault or abuse even though the males' emotional states during the molestations have been
overwhelmingly negative-embarrassment, humiliation, anxiety, fear, anger, or even terror."); Robert
L. Johnson & Diane Shrier, Past Sexual Victimization by Females of Male Patients in an Adolescent
Medicine Clinic Population, 144 AM. J. PSYCHIATRY 650, 651 (1987) ("Three-quarters of the female
molesters attempted to get their victims to ejaculate, and nearly half succeeded."); see also A.
NICHOLAS GROTH, MEN WHO RAPE: THE PSYCHOLOGY OF THE OFFENDER 123-24 (1979) (study of
male-on-male rape reporting that "there appeared to be a substantial effort made by those offenders
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able to locate just a handful of cases in which women may have come to
the attention of American law enforcement authorities for raping adult
men." 5 Only a few more examples of female-on-male rape have been re-
ported in the psychiatric literature."6 It is possible to predict with almost

who assaulted their victims in the community to get these victims to ejaculate. This occurred in nine
(41%) of the community offenses.").

445. The Justice Department's Bureau of Justice Statistics (BJS) may have uncovered evidence of
a very small number of female-on-male rapes. The BJS has begun to implement "a more
comprehensive and detailed" methodology for compiling data on crime, known as the National
Incident-Based Reporting System (NIBRS). BRIAN A. REAvEs, U.S. DEP'T OF JUSTICE, USING NIBRS
DATA To ANALYZE VIOLENT CRIMa 1 (1993). This system was tested in Alabama, North Dakota, and
South Carolina, using their crime data from 1991. These three states reported a total of 3801 incidents
of forcible rape or forcible sodomy, which included 3172 incidents in which the sex of both the victim
and offender was recorded. Out of these 3172 cases, the states reported that just 6 (or 0.2%) involved a
male victim and a female offender. See id. at 8. That is a very low number to begin with, and the
NIBRS study employed definitions of forcible rape and forcible sodomy that included acts so classified
only because of the youth of the victim. See LAWRENCE A. GREENFELD, U.S. DEP'T OF JUSTICE, SEX
OFFENSES AND OFFENDERS 31 (1997) ("Forcible rape is [defined by NIBRS to mean] the carnal
knowledge of a person forcibly and/or against that person's will; or not forcibly or against the person's
will where the victim is incapable of giving consent because of his/her youth or because of his/her
temporary or permanent mental or physical incapacity."); id. ("Forcible sodomy is [defined by NIBRS
to mean] oral or anal sexual intercourse with another person, forcibly and/or against that person's will;
or not forcibly or against that person's will where the victim is incapable of giving consent because of
his/her youth or because of his/her temporary or permanent mental or physical incapacity."). To my
knowledge, there is no way to discern from any BJS publications whether the reported rapes involved
adult men or male children as victims. The Bureau decided not to analyze the reported female-on-male
rapes because of their small number. See REAVES, supra, at 8 ("Because of the relatively small number
of rape incidents that did not involve a male offender and a female victim, such cases are excluded
from the analyses presented in this report.").

Further evidence of female-on-male rapes coming to the attention of American law enforcement
authorities is elusive. I was able to locate a stray announcement in a law enforcement newsletter
indicating that Dallas police were looking for two women wanted for raping a man at gunpoint. See
Female Rapists Sought in Dallas, CluRm CONTROL DIG., Mar. 28, 1977, at 10, 10. But the Federal
Bureau of Investigation's Uniform Crime Reports; one of the best sources for statistics on crime, does
not even attempt to present data about female-on-male rape. It defines rape as "the carnal knowledge of
a female forcibly and against her will." FEDERAL BUREAU OF INVESTIGATION, U.S. DEP'T OF JUSTICE,
CRIME IN THE UNITED STATES: 1998 UNIFORM CRIM REPORTS 23 (1999) (emphasis added).

446. Philip M. Sarrel and William H. Masters have reported the case histories of seven adult men
(age 17 or older) who were subjected to forced and unwanted intercourse, or lesser sexual assaults, by
adult women. See Sarrel & Masters, supra note 444, at 120-22, 125-26. One of these cases concerned a
husband who had been raped by his wife. See id. at 125; see also William H. Masters, Sexual
Dysfunction as an Aftermath of Sexual Assault of Men by Women, 12 J. SEX & MARITAL THERAPY 35,
37-39 (1986) (describing three of these same cases in greater detail).

In addition, a team of British psychiatrists recently conducted what appears to be the largest
epidemiological study of men's non-consensual sexual experiences to date. The study surveyed 2474
men (age 18 or older) located through 18 general practitioner offices in England. See Adrian Coxell et
al., Lifetime Prevalence, Characteristics, and Associated Problems of Non-Consensual Sex in
Men: Cross Sectional Survey, 318 BRIT. MED. J. 846, 846 (1999). "Almost 3% of [the] men reported
having non-consensual sex as an adult [age 16 or older]," with non-consensual sex defined broadly to
mean sex "'where a person(s) uses force or other means so that they can do sexual things to you that
you did not want them to do' or 'where a person(s) uses force or other means to make you do sexual
things that you did not want to do."' I. at 847 & tbl.2. Of these men, "32 (46%) reported having had
non-consensual sex with women (a man and a woman in two cases)." Id. at 847. Out of these 32, 14
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perfect accuracy that marital rape cases will involve the husband as rapist
and the wife as victim. The more lopsided the factual circumstances, the
easier it is to differentiate the consequences that a marital rape exemption
has for men as opposed to women. Within approximately the past twenty-
five years, almost all state exemptions have been revised in a gender-
neutral idiom, so that they now regulate the rape of one "spouse" by the
other."7 But it is not the case that wives routinely, or even occasionally,
benefit from their immunity from prosecution. Just as a factual matter,
husbands experience the marital rape exemption by enjoying immunity
from prosecution. Wives experience the marital rape exemption as the
person who does not receive the protection of the criminal law for acts
that would otherwise be considered serious crimes.

Contemporary empirical research also casts valuable light on the ex-
tent and nature of the injury that marital rape causes wives, adding support
to the feminist argument that marital rape and the exemption inflict seri-
ous harm on women. The best available evidence suggests that approxi-
mately one out of every seven or eight married women has been subject to
what in the absence of the exemption would be considered to be rape or
attempted rape by their husbands. 8 Sociological studies of marital rape
victims have concluded, moreover, that rape can be more traumatic within
marriage than outside of it. As one research team explained,, these
"victims suffer from many of the same traumas as victims of other rape-
the humiliation, the physical injuries, the guilt and self-reproach. But they

men reported that they had been made to have intercourse with a female perpetrator. See id. at 848
tbl.3.

The sociological literature also estimates that women are responsible for approximately 20% of the
sexual abuse of boys and 5% of the sexual abuse of girls. See David Finkelhor & Diana Russell,
Women as Perpetrators: Review of the Evidence, in DAVID FINKELHOR, CHILD SEXUAL ABUSE: NEW
THEORY AND RESEARCH 171, 177 (1984) (reviewing studies); see also Johnson & Shrier, supra note
444, at 650 ("In an adolescent medicine clinic with more than 1,000 patients during 1982-1984, 11

male adolescents reported a history of sexual molestation by females. This molestation had commonly
involved acquaintances and was unlikely to have been accompanied by threats of violence or physical
coercion.").

447. See infra note 465 and accompanying text.
448. Diana Russell has conducted the largest and most thorough empirical study of marital rape.

See RUSSELL, supra note 415, at 1-2. She interviewed a random sample of 930 women and reports that
84 (13%) of the 644 women who had ever been married revealed that their husbands had raped them or
attempted to rape them. See id. at 57. Russell's definition of rape included "rape by force, rape by
threat of force, and rape when the wife is in no position to consent because she is unconscious,
drugged, asleep, or in some other way helpless." I at 43.

David Finkelhor and Kersti Yllo have conducted a smaller and less precise study based on a
random sample of 323 women living with a child between the ages of six and fourteen. See FINKELHOR

& YLLO,supra note 423, at 204. Rather than interview these women about marital rape, Finkelhor and
Yllo gave them a written questionnaire asking them: "'Has your spouse ever used physical force or
threat to try to have sex with you?' Id. at 203-04. Ten percent of the married or previously married
women answered "yes." See id. at 6-7, 205 tbl.A-1.
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suffer some special traumas, too-betrayal, entrapment, and isolation." 49

"The kind of violation they have experienced is much harder to guard
against [than rape by a stranger], short of a refusal to trust any man. It
touches a woman's basic confidence in forming relationships and trusting
intimates." '450

There is an even more striking set of materials available that supports
the feminist effort to elucidate and condemn the harm of marital rape.
Women's contemporary accounts of their own lived experiences of forced
sex in marriage render the problem of marital rape vivid in ways that
numbers and scholarly findings may not convey. Like perhaps nothing
else, the dramatic effect of the anecdotal makes clear the unreality and the
ritualistic character of the notion that the marital rape exemption serves a
wife's interests as much as her husband's because marital rape causes
women no perceptible injury. The modem defenders of the exemption, for
instance, portray a husband's prosecution (rather than the marital rape) as
the source of conflict and harm in a marriage.45 ' Women who have been
subjected to marital rape tend to understand their situation quite differ-
ently. One woman describes her experience of rape in marriage this way:

"It hurt. It wasn't fun at all and I was very mad .... I really hated
that man-I could have shot him. He didn't care. I've never hated
anybody like that. I hope no one else ever has to go through it. It's
like a pit inside, it hurts so bad. You don't know how to crawl out
of it. You don't know where to turn. 452

"Sybil," also raped in marriage, would agree. For her as well, the
marital rape "'was horrible,"' leaving her angry, disgusted, and nauseous.
Her husband, though, "'felt like he'd won something.... He feels,"' she
explains, "'like I control when we have sex, and this was showing me that
even if I didn't want to, it could happen anyway."'' "Mrs. James," now
divorced, became pregnant with five of her six children through marital
rape.454 Her assessment of married women's status at the end of the
twentieth century echoes Elizabeth Cady Stanton's most radical

449. FINKELHOR & YLLO, supra note 423, at 137-38. In addition to their written questionnaire,
discussed supra note 448, Finkelhor and Yllo also conducted intensive personal interviews with 50
additional marital rape victims, see id. at 9-12. Their conclusions about the trauma that marital rape can
inflict are based on those interviews.

450. David Finkelhor & Kersti Yllo, Rape in Marriage: A Sociological View, in THE DARK SIDE
OF FAMILIEs: CURRENT FAMILY VIOLENCE RESEARCH 119, 126 (David Finkelhor et al. eds., 1983); see
also RUSSELL, supra note 415, at 198 ("[W]ife rape is potentially more traumatic than stranger rape,
usually perceived as the most dreadful form of rape.... [W]ife rape can be as terrifying and life-
threatening to the victim as stranger rape. In addition, it often evokes a powerful sense of betrayal, deep
disillusionment, and total isolation.").

451. See supra text accompanying notes 415-424.
452. FINKELHOR & YLLO, supra note 423, at 117.
453. Id. at 49.
454. See RUSSELL, supra note 415, at 196.
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declarations. "'I vowed I'd never ever marry again,"' she observes. "'I'd
never be in a position where men have authority over me. Marriage is
license to do anything you want. You're not a whole person because no
one respects your rights as a human being."""

Many women's experiences combine marital rape and wife beating,
doubly undercutting the proposition that the exemption is protecting mar-
riages that are otherwise peaceful, harmonious, and mutually supportive.
"Sophia's" husband, for example, beat her while he raped her. In her
words, her "'whole body was being abused.""'4 6 She found the rapes even
more traumatic than the beatings. "'I feel if I'd been raped by a stranger, I
could have dealt with it a whole lot better,"' she says.

"When a stranger does it, he doesn't know me, I don't know him.
He's not doing it to me as a person, personally. With your husband,
it becomes personal. You say, This man knows me. He knows my
feelings. He knows me intimately, and then to do this to me-it's
such a personal abuse. 457

"Jean Michel," just twenty-four-years-old when interviewed, would sec-
ond that conclusion.458 "'There's something worse about being raped than
just being beaten,"' she explains. "'It's the final humiliation, the final
showing you that you're worthless.' 459 After her husband raped her, she
"'felt very dirty', .humiliat[ed],"' "'filthy, used."' 4 As she reports: "'I
haven't begun to deal with it, and I'm not sure that I ever will be able to. I
keep wishing there was some way I could work through this rage that I
have about it, but I don't see any way to do it."' 46

C. The Lessons, and the Promise, of History

Despite the availability of this dramatic record of injury, the modern
feminist attempt to explain the marital rape exemption in terms of the di-
vergent, even antagonistic, interests of husbands and wives has not been
particularly effective. In part, the consensual account of the history of
marital rape, now accepted by supporters and opponents of the exemption
alike, helps explain the success of the exemption's modem defenders. The
proposition that the marital rape exemption serves the shared interests of
husbands and wives is likely to appear more reasonable, even common-
sensical, if one approaches the exemption with the assumption that it has
long been the subject of consensual agreement between men and women.
That proposition would be more difficult to maintain if the historical

455. Id.
456. FINKELHOR & YLLO, supra note 423, at 118.
457. Id.
458. See DIANA E.H. RUSSELL, THE PoLITIcs OF RAPE: THE VICrIM'S PERSPECTIVE 71 (1975).
459. Id. at 77.
460. Id. at 79.
461. Id. at 79-80.
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contest over marital rape, in which feminists vociferously opposed a hus-
band's conjugal prerogatives as the ultimate foundation of women's sub-
ordination in marriage, were widely known. As this Article has revealed,
the marital rape exemption did not survive into the twentieth century be-
cause it lacked opposition or because no organized cohort of women
thought that the exemption operated to the benefit of husbands but the
great detriment of their wives.

Still, it would be implausible to suggest that the present legislative
commitment to preserving some substantial form of the marital rape ex-
emption, and the judicial decision to not intercede under the Equal
Protection Clause, would instantly collapse, if the historical struggle over
marital rape became common knowledge. If the fate of the nineteenth-
century campaign against a husband's conjugal prerogatives illuminates
anything, it is that society's reluctance to acknowledge that marriage is a
potentially antagonistic and dangerous relation by giving women legal
rights against their husbands is long-standing, well-entrenched, and ex-
tremely resistant to feminist opposition, especially where marital sex and
reproduction are directly implicated. Even the nineteenth-century pre-
scriptive authors who expounded at length on the harm that marital rape
was inflicting on wives were unwilling to translate that social recognition
into support for granting women legal entitlements. Where feminists made
a rights claim advancing women's interests as they were distinct from and
defined in opposition to those of men, the prescriptive literature put forth
a series of suggested strategies for marital harmony and happiness.
Authoritative legal sources, in turn, absolutely refused to alter a husband's
exemption from prosecution for raping his wife. After a half-century of
writing and advocacy (feminist and otherwise) exploring sexual abuse in
marriage, the only change in the legal status of marital rape consisted of a
marginal amelioration in the terms on which divorce was available to
(privileged) women.

Phrased another way, then, one reason that people are so attracted to
the consensual account of the history of marital rape in the first place is
that we greatly prefer to envision marital relations as loving, mutually
supportive, and harmonious, rather than loathsome, abusive, and conflict-
ridden--even though, as a practical matter, we encounter evidence all the
time that the latter state of affairs characterizes some relationships. That
cultural denial helps explain, for instance, the studies finding that even
people who know current divorce rates believe that the possibility that
they will divorce is negligible and fail to plan rationally for the contin-
gency.46 The contemporary defense of the marital rape exemption is one

462. In one study, Lynn Baker and Robert Emery surveyed people "who had recently applied for a
marriage license ... and who had not previously been married." Lynn A. Baker & Robert E. Emery,
When Every Relationship Is Above Average: Perceptions and Expectations of Divorce at the Time of
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of the most conspicuous, if bizarre, expressions of this phenomenon.
Modem courts, lawmakers, and commentators are never more anxious to
expound upon the wonders of marital love, trust, intimacy, and respect
than when a husband's freedom from prosecution for raping his wife is at
stake.

The cultural need to understand marital relations as consensual and
harmonious also helps explain another phenomenon of approximately the
last quarter-century.4 63 During this period, dozens of states revisited their
marital rape exemptions, but decided to retain them in substantial form
nonetheless. One result of this review was that states modified the scope
of their exemptions. 6 Another result was that virtually every one of these
states rewrote its marital rape exemption in gender-neutral terms,4 65 in
contrast to the explicit and enthusiastic gender-specificity of the common

Marriage, 17 LAW & HUM. BEHAV. 439, 440 (1993). "[W]hen asked to estimate the percent of couples
in the U.S. who marry today who will get divorced at some time in their lives, the median response
given by the license applicants was 50%, the closest correct approximation." Id. at 442 (citation
omitted). But "the median response of the marriage license applicants was 0% when assessing the
likelihood that they personally would divorce." Id. at 443. The respondents also expressed unrealistic
optimism about the likely consequences if their marriages did end. For instance, "[allthough the median
female respondent estimated (very optimistically) that 40% of divorcing women are awarded alimony,
81% of the female respondents expected that the court would award alimony to them if they requested
it at divorce." Id. "Fully 100% of the respondents who expected to be awarded alimony upon divorce,"
moreover, "predicted that their spouse would completely comply with the court's award." Id.; see also
Neil D. Weinstein, Unrealistic Optimism About Future Life Events, 39 J. PERSONALITY & SOC.
PSYCHOL. 806, 809, 810 tbl.1 (1980) (reporting that college students were nine and one-half times more
likely to estimate their chances of divorcing a few years after marriage as lower than average).

463. See Wallace D. Loh, Q: What Has Reform of Rape Legislation Wrought? A: Truth in
Criminal Labelling, 37 J. Soc. IssuEs 28, 28-29 (1981) ("Since the enactment in 1974 by Michigan of
the first comprehensive reform rape legislation in the nation, some forty states have modified existing
or passed new statutes on rape.") (citations omitted); Cassia C. Spohn, The Rape Reform
Movement: The Traditional Common Law and Rape Law Reforms, 39 JuumETlucs J. 119, 120-21
(1999) ("Rape law reform quickly became a key item on the feminist agenda ['in the early
1970s'].... [Feminists] were joined in their efforts by crime control advocates .... These groups
formed a powerful, although perhaps ill-matched, coalition. By the mid-1980s, nearly all states had
enacted some type of rape reform legislation.").

464. See statutes cited supra notes 1-3, 408-409 and accompanying text.
465. For instance, all of the statutes cited supra notes 1-3, 408-409 are written in gender-neutral

terms. As recently as 1980, in contrast, 18 states and the District of Columbia still had gender-specific
rape statutes, and 3 additional states had switched to gender-neutrality in just the 3 prior years. See
HUBERT S. FEILD & LEIGH B. BIENEN, JURORS AND RAPE: A STUDY IN PSYCHOLOGY AND LAW 207-

458 (1980); see also PANEL ON RESEARCH ON VIOLENCE AGAINST WOMEN, NATIONAL RESEARCH

COUNCIL, UNDERSTANDING VIOLENCE AGAINST WOMEN 125 (Nancy A. Crowell & Ann W. Burgess
eds., 1996) ("Beginning in the mid-1970s and continuing throughout the 190s .... [m]ost states
moved to a gender-neutral definition of rape that includes vaginal, anal, and oral penetration by body
parts or other objects."); Ronald J. Berger et al., The Dimensions of Rape Reform Legislation, 22 L. &
Soc'y REv. 329, 332 (1988); Leigh Bienen, Rape Reform Legislation in the United States: A Look at
Some Practical Effects, 8 VICrSMOLOGY 139, 141 (1983); Anne L. Buckborough, Family Law: Recent
Developments in the Law of Marital Rape, 1989 ANN. SuRv. AM. L. 343, 349; Julie Homey & Cassia
Spohn, Rape Law Reform and Instrumental Change in Six Urban Jurisdictions, 25 L. & Soc'Y REv.
117, 118 (1991); Patricia Searles & Ronald J. Berger, The Current Status of Rape Reform
Legislation: An Examination of State Statutes, 10 WOMEN'S RTs. L. REP. 25,26 (1987).
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law formulation.466 This latter, linguistic change has almost no practical
consequences, given the accuracy with which one can predict that marital
rapes will be committed by husbands on wives.467 But as a matter of mod-
em equal protection doctrine, it is very important. Statutes that explicitly
classify by sex are automatically subject to heightened scrutiny under the
Equal Protection Clause, which relatively few statutes have managed to
survive.4 8 Once a statute has been made formally gender-neutral, how-
ever, it is subject to heightened scrutiny only if a plaintiff can establish the
equivalent of legislative malice: that the gender-neutral statute was en-
acted "at least in part 'because of,' not merely 'in spite of,' its adverse ef-
fects upon" women .4 This is precisely the sort of malignant motivation
that is least likely to be uttered in the constitutionally conscious age in
which we live. So, as a practical matter, modem marital rape exemptions
are subject to rational basis review. Although a small number of state
courts have found exemptions unconstitutional on a rational basis analy-
sis,47° a marital rape exemption is likely to survive this relatively

466. See supra Part I.B.
467. See supra text accompanying notes 444-447.
468. The explicit sex-based classifications that have survived heightened scrutiny in the Supreme

Court tend to fall into a small set of regulatory categories. A number of decisions turned on women's
gestational capacity. In Michael M. v. Superior Court, 450 U.S. 464 (1981) (plurality opinion), a
plurality of the Supreme Court upheld a statutory rape law that punished only male perpetrators, on the
ground that "the risk of pregnancy itself constitute[d] a substantial deterrence to young females.... A
criminal sanction imposed solely on males thus serve[d] to roughly 'equalize' the deterrents on the
sexes." Id. at 473. Lehr v. Robertson, 463 U.S. 248 (1983), involved a New York law that granted all
biological mothers, but only some biological fathers, the right to veto the adoption of an illegitimate
child and the right to prior notice of any adoption proceeding, see id. at 266. The statute conditioned
fathers' rights on requirements designed to indicate that they had established a relationship with their
child. See id. at 250-51. The Court permitted the distinction. See id. at 265-68.

Two other cases upholding explicit sex-based classifications under heightened scrutiny concern
military policy. See Rostker v. Goldberg, 453 U.S. 57, 78-79 (1981) (upholding male-only military
registration on ground that "[mien and women, because of the combat restrictions on women, are
simply not similarly situated for purposes of a draft or registration for a draft"); Schlesinger v. Ballard,
419 U.S. 498, 499-500, 508, 510 (1975) (upholding statutes that granted women more time to secure
promotions in the navy before they were subject to mandatory discharge, on ground that combat
restrictions on women made their advancement more difficult).

Additional cases concern federal benefits. See Heckler v. Mathews, 465 U.S. 728, 730-31, 745-51
(1984) (permitting temporary sex-based classification in spousal benefit provisions of Social Security
Act in order to ease transition to judicially mandated gender-neutral regime); Califano v. Webster, 430
U.S. 313, 314-16, 318 (1977) (per curiam) (permitting a more favorable rubric for calculating women's
earnings for purposes of social security benefits, on ground that distinction "operated directly to
compensate women for past economic discrimination").

469. Personnel Administrator v. Feeney, 442 U.S. 256, 279 (1979) (rejecting equal protection
challenge to the Massachusetts veterans' preference statute because "nothing in the record
demonstrates that this preference for veterans was originally devised or subsequently re-enacted
because it would accomplish the collateral goal of keeping women in a stereotypic and predefined
place in the Massachusetts Civil Service").

470. See Merton v. State, 500 So. 2d 1301, 1303, 1305 (Ala. Crim. App. 1986); Williams v. State,
494 So. 2d 819, 826, 830 (Ala. Crim. App. 1986); People v. M.D., 595 N.E.2d 702, 708, 712-13 (Ill.
App. Ct. 1992); People v. Liberta, 474 N.E.2d 567, 573, 575 (N.Y. 1984); People v. Naylor, 609
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unrigorous level of constitutional scrutiny, which asks only whether the
legislature has articulated one reason for the exemption that the court is
willing to accept as rational.4 71

Modem feminist critics, including most prominently Robin West,
have provided an excellent doctrinal analysis of the status of gender-
neutral laws under contemporary equal protection doctrine, and explained
the difficulties that the modem feminist campaign against the marital rape
exemption has encountered as rooted in the inadequacy of that doctrine.472

But feminists have not devoted nearly as much attention to the question of
why the Supreme Court might have chosen to privilege gender-neutral
laws in the first place, and whether there is something more behind the
states' move to gender-neutral marital rape exemptions than a desire to
survive constitutional scrutiny. The fate of the historical struggle over
marital rape, and the nature of the modem arguments put forth in the ex-
emption's defense, suggest that the focus on gender-neutralization is tap-
ping into a larger cultural story about mutuality in relations between the
sexes, particularly in marriage.

The effect of the current equal protection doctrine on gender-
neutrality is to treat men and women as occupying interchangeable roles,
in all cases except where the text of the statute or explicit legislative
statements of malicious intent force the court to do otherwise. It is a doc-
trinal methodology for disregarding evidence about gender-specific con-
sequences that suggests the possibility that the interests of men and
women may be unaligned, differentially affected, even antagonistically
opposed to one another, and not interchangeable at all. Marital rape

N.Y.S.2d 954, 956 (App. Div. 1994); People v. De Stefano, 467 N.Y.S.2d 506, 516 (Suffolk County
Ct. 1983); Shunn v. State, 742 P.2d 775, 778 (Wyo. 1987).

471. See, e.g., People v. Brown, 632 P.2d 1025, 1027 (Colo. 1981) (en banc) (upholding marital
rape exemption under rational basis review); People v. Flowers, 644 P.2d 916, 917-18 (Colo. 1982) (en
bane) (adhering to earlier decision in Brown); West, supra note 9, at 67-68.

472. See West, supra note 9, at 45-51, 63-71 (describing why it is so difficult to establish the
unconstitutionality of marital rape exemptions under current equal protection doctrine, especially when
those exemptions are linguistically gender-neutral). West explains her argument this way:

My argument will be that the endurance of marital rape exemptions, despite their apparent
unconstitutionality, partly results from the dominant understanding of the meaning of
equality and constitutionally guaranteed equal protection. This understanding, particularly as
elaborated by the present Supreme Court, obfuscates the unconstitutionality of marital rape
exemptions.... In other words, the endurance of marital rape exemptions partly is a function
of the inadequacy of the dominant or mainstream political theory of equality, which informs
dominant legal understandings of the constitutional mandate of equal protection.

... [T]he inadequate theories of equality and equal protection that we have
inherited .... also are a product of the adjudicative institutional context in which those
theories have evolved .... This adjudicative context, I believe, has skewed and limited our
understanding of equal protection and our understanding of how we should make the promise
of equal protection a reality.

Id. at 49-50; see also Note, supra note 431, at 1267-72 (arguing that marital rape exemptions, whether
gender-specific or gender-neutral, violate the Equal Protection Clause's prohibition on sex
discrimination).
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exemptions are not the only statutes with disproportionate consequences
for women to have undergone recent revision into a gender-neutral idiom.
Child custody473 and alimony laws474 are now almost uniformly gender-
neutral, and wife beating statutes now regulate "spousal abuse."475 Indeed,
this impulse substantially predates modem equal protection law: State
interspousal tort immunity doctrines, first developed when married
women gained the right to sue in their own names in the middle of the
nineteenth century, were phrased in gender-neutral terms from the out-
set.476 Yet the strength of the yearning to insist within the law that the in-
terests of men and women always harmoniously coincide is nowhere more
apparent than with the marital rape exemption, where the sex-specificity
of the underlying conduct and injury is extraordinarily pronounced, but
equal protection doctrine nonetheless treats husbands and wives as though
they occupy unassigned positions.

473. See Mary Ann Mason, Motherhood v. Equal Treatment, 29 J. FAM. L. 1, 20-21 (1990-1991)
("In the 1970's and 1980's, on the heels of no-fault divorce legislation, most states rushed to eliminate
the maternal preference presumption. Currently only seven states give mothers an automatic preference
through case law. Many states rewrote their statutes regarding custody to present a gender neutral
standard."); Henry H. Foster & Doris Jonas Freed, Life with Father: 1978, 11 FAM. L.Q. 321, 332
(1978) ("ITihe tender years doctrine [preferring maternal custody] has lost ground so that in 1978 it is
either rejected or relegated to the role of 'tie breaker' in most states.... [lun twenty-two states the
tender years doctrine is rejected by statute or court decision. It has a doubtful status in three states.");
Elizabeth S. Scott, Pluralism, Parental Preference, and Child Custody, 80 CALIF. L. REv. 615, 620
n.10 (1992) ("California led the way in abandoning a maternal preference, moving in 1972 to a
gender-neutral standard.").

474. As late as 1969, twenty-six states and the District of Columbia defined alimony as an award
that could only pass from a man to a woman. See Kay, Equality and Difference, supra note 399, at 12
n.33. The balance soon shifted, however. By 1979, "about forty states had already 'de-sexed' alimony
and had authorized its award, under appropriate circumstances, to either spouse." Doris Jonas Freed &
Timothy B. Walker, Family Law in the Fifty States: An Overview, 21 FAM. L.Q. 417, 474 (1988). That
year, the Supreme Court found gender-specific alimony laws unconstitutional under the Equal
Protection Clause. See Orr v. Orr, 440 U.S. 268, 283 (1979). The decision forced the remaining states
to adopt gender-neutral formulations of their alimony statutes. See, e.g., Lee Hargrave, Louisiana
Constitutional Law, 46 LA. L. REv. 535, 542-43 (1986) (on Louisiana); Isabel Marcus, Reflections on
the Significance of the Sex/Gender System: Divorce Law Reform in New York, 42 U. MIAMI L. REv.
55, 71 (1987) (on New York); Ronald J. Resmini, The Law of Domestic Relations in Rhode Island, 29
SUFFOLK U. L. Rev. 379, 411 (1995) (on Rhode Island); Note, The Significance of Stokes v.
Stokes: An Examination of Property Rights Upon Divorce in Georgia, 16 GA. L. REv. 695, 705 (1982)
(on Georgia).

475. As Reva Siegel has observed:
While general criminal assault statutes were often used to regulate "domestic disturbances,"
it was also commonplace for judicial opinions, statutes, and law enforcement policies to refer
to the conduct as "wife beating" or otherwise to discuss the parties involved in
gender-specific terms. After 1976, when the Court decided in Craig v. Boren that sex-based
state action would be subject to a heightened or intermediate standard of review under the
Equal Protection Clause of the Fourteenth Amendment, all this began to change. Residual
gender-specific references were deleted from the law and replaced with gender-neutral
language, with the result that the conduct is now generally referred to as "spousal assault" or
"domestic violence."

Siegel, "The Rule of Love, " supra note 11, at 2189-90.
476. See id. at 2161-70, 2192.
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All this indicates that there are deep-seated reasons why the course of
the modem effort against marital rape importantly resembles that of its
nineteenth-century predecessor, where feminists campaigning to unseat a
husband's conjugal prerogatives had much less of an impact on the law
than they sought, or won elsewhere. There is no easy path upon which
contemporary feminists might proceed, given the profound and long-lived
societal reluctance-particularly where marital intercourse and reproduc-
tion are at issue-to formulate women's legal rights around the under-
standing that marital relations are potentially antagonistic and dangerous.
There is, however, a very pertinent difference between the arena in which
the first organized woman's rights movement operated and the contempo-
rary environment, which suggests that the future fate of the modem femi-
nist campaign against marital rape need not track the historical record.

In the latter half of the nineteenth century, the proposition that mari-
tal rape inflicted severe harm upon married women was widely
acknowledged. The prescriptive literature described this harm in great
detail. Authoritative legal sources, moreover, never denied the proposi-
tion, and courts occasionally remarked upon it themselves while deciding
divorce cases later in the century. Recall, for instance, that when a New
Jersey court wanted to underscore the weakness of Abby English's di-
vorce petition for sexual cruelty, it cited medical testimony that, "although
there would be pain" whenever English was forced to have intercourse, "a
large proportion of married women assent under exactly those
circumstances." '477 In an age that still accepted and endorsed a vast range
of legal structures explicitly subordinating women to men, this recogni-
tion of injury was not enough to persuade either popular experts on
marriage or lawmakers to repudiate a husband's legal right to rape his
wife.

The modem defenders of the marital rape exemption, in contrast,
submerge and deny the harm that the rule causes women. This has been
good strategy for a reason. It is much more difficult to justify the harm that
marital rape inflicts upon wives, and explain the absence of legal remedia-
tion, in a nation now formally committed to women's legal equality and
the undoing of women's subjection at common law.478 The historical record
helps make this harm concrete, revealing the ways in which it is buried by
the contemporary defense of the marital rape exemption. If the injury that
marital rape inflicts were more systematically put at issue, and arguments
presuming that marital relations never cause women harm were more
systematically resisted, it might be harder for the legal system to continue
to shelter a husband's conjugal prerogatives. Certainly, building on this

477. English v. English, 27 N.J. Eq. 579,582 (1876).
478. See supra note 426 and accompanying text.
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excavation of injury would be a useful place for the modern feminist
opposition to marital rape to begin its work anew.


