








Federalism and the Family Reconstructed

to bar claims by one spouse against the social security entitlement of the
other." As federal family law, the Social Security Act, with its provision
of limited spousal benefits, therefore preempts state property distribution
principles, restructuring the termination of the marital relationship accord-
ing to the federal government's requirements.

This part briefly reviews only a few areas of modem federal regulation,
but it should be sufficient to indicate what the claims from history for
exclusive localism in family law have failed to register. While the federal
laws that I outlined above are not wrongly classified as tax, citizenship,
social welfare, or social security statutes and regulations, they also and
simultaneously are important examples of federal family law. Just as a
factual matter, exclusive localism simply misdescribes family law in modem
America. A clear and appropriate definition of family law quickly uncov-
ers notable federal regulation of the family. Only the continuing power
of arguments from history, and their failure to produce a coherent and
consistent definition of family law, has blinded us to that reality.

Even if one accepts the claim, which localists have uncritically put
forward, that history should control the place of family law in the federal
system, Parts II and III reveal that localism lacks a firm grounding in tradi-
tion. During Reconstruction, the culmination of a multigenerational
debate over federal involvement in family law, there was a broad consensus
that the federal government had jurisdiction over family law, as both we
and nineteenth-century Americans would understand the category. This
agreement extended from the debates on the 1866 Civil Rights Act and
the Fourteenth Amendment, to the anti-polygamy campaign and the liti-
gation over state anti-miscegenation laws. It encompassed most of Recon-
struction's critics as well as Reconstruction's supporters and produced
federal law that concretely improved the family law governing the freed-
men. Moreover, the only significant policy concern that Congressmen
raised against federal intervention into family law, maintaining social seg-
regation between the races and coverture within the marital relationship, is
rooted in antebellum proslavery discourse and now constitutionally
illegitimate. While the argument from tradition for exclusive localism fails
to characterize and identify family law appropriately, a clear definition of
the subject reveals an important body of modern federal family law.

346. In Hisquierdo v. Hisquierdo, 439 U.S. 572 (1979), the Court held that benefits payable
pursuant to the federal Railroad Retirement Act are not community property subject to division
at divorce, see id. at 581-91. In dicta throughout the opinion, the Court indicated that it would
apply the same analysis to social security benefits. See id. at 574-77, 579, 582-83, 585-87.
Subsequent state court decisions have consistently followed this dicta. See Becker, supra note
343, at 288 n.125; Kittinger, supra note 345, at 607.
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In this light, Part IV considers, as current thinking largely does not,
the role that history should assume in federalism debates and the specific
force-and lessons---of the past that this Article has uncovered.

IV. THE PLACE OF HISTORY IN FEDERALISM

The Supreme Court and the judiciary in general have been extremely
unreflective about the place of history in federalism. 7 Lopez, paradigmatic
of the Court's entire localist discourse, never once indicates why it relies on
history to identify family law as uniquely beyond the reach of the federal
commerce power. 48 Scholars, too, have been remarkably silent, given the
Court's clear, if unexplained, assumption that history dictates the resolu-
tion of this debate. But the weight and scope that history can appropriately
exert in disputes over what should be under national jurisdiction and what
under local control remains a profound question, particularly because fed-
eralism in the context of the debate over family law has less to do with tex-
tual interpretation, a fairly familiar proposition, and more with structural
concerns: The claim in Lopez about the inherent localism of family law was
not a quasi-contractual argument about the original intent of particular
constitutional provisions, but an implicit assertion that history, in the
sense of exclusive practice over many years, should control family law's
place in the federal system. 49 This contention about the power of tradition
as an argument demands critical inquiry, whatever one thinks about

347. See supra Part I.
348. See United States v. Lopez, 514 U.S. 549, 564 (1995) ("[Ulnder the Government's

'national productivity' reasoning, Congress could regulate any activity that it found was related
to the economic productivity of individual citizens: family law (including marriage, divorce, and
child custody), for example."); id. at 564-65 ("Justice Breyer posits that there might be some
limitations on Congress' commerce power, such as family law or certain aspects of education.
These suggested limitations, when viewed in light of the dissent's expansive analysis, are devoid
of substance." (citing id. at 624 (Breyer, J., dissenting))); id. at 565 ("This analysis [by the dissent
in support of the Gun-Free School Zones Act] would be equally applicable, if not more so, to
subjects such as family law and direct regulation of education."); id. ("Under the dissent's
rationale, Congress could just as easily look at child rearing as 'fallling] on the commercial side of
the line' because it provides a 'valuable service-namely, to equip [children] with the skills they
need to survive in life and, more specifically, in the workplace."' (quoting id. at 629 (Breyer, J.,
dissenting))).

349. Lawrence Lessig is one of the few scholars who has considered history's role in the
interpretation of federalism. Lessig's work, however, focuses on the constitutional text, the
Founding understanding, and how broadly or narrowly to read the total scope of federal power.
See Lawrence Lessig, Translating Federalism: United States v. Lopez, 1995 SUP. Cr. REV. 125,
127-30 (1995). In contrast, the localist argument about family law more immediately raises the
questions of how history, in the sense of repeated practices over time, should affect what falls on
which side of the national/local divide and why family law should be immune from the dramatic
increases in federal power acknowledged almost everywhere else.
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whether or when family law should be under federal authority.350 In this
part, I offer three standards for judging the force that history should bring
to bear on the federalism debate. Concluding that the actual record of fed-
eralism and family law adds almost no weight to the case for exclusive
localism, I go on to suggest what the history that I have uncovered can
teach.

The first, and perhaps clearest, reason to rely on history when decid-
ing where to draw lines between national and local jurisdiction is the sim-
ple fact of longevity itself. Where it exists, longevity can produce settled
expectations, established institutions, and specialized competence. It
allows both public and private entities to engage in long-range planning
and resource allocation, and also permits individuals to order their lives
based on clearly understood expectations and limitations. Indeed, in some
measure, one must rely on something like longevity-what is and has been
the case-to avoid having to reconsider everything constantly and all at
once. More than that, repeated practices can, over time, become part of
our articulation of national and personal identity. It is this socially expres-
sive aspect of longevity, rather than the arguments for predictability, that
concerned Justice Scalia, for instance, in his dissent from the Supreme
Court's recent decision to open the Virginia Military Institute to women
after over one hundred and fifty years of exclusively male admissions.35'

An argument from longevity could be quite powerful then, although
one might suspect that its usefulness for localism's advocates will be limited
since family law became a symbol of exclusive and inherent localism pre-
cisely because federal involvement was so patent and pervasive everywhere
else. Certainly, the notion that the federal government has stayed far away
from family law is untenable. Reconstruction was the culmination of a

. 350. For an example of a policy argument about family law and federalism that delves into
the virtues of federal versus state control, see Anne C. Dailey, Federalism and Families, 143 U. PA.
L. REV. 1787, 1820 (1995) ("[S]tate sovereignty over family law... promot[es] the development
of civic virtue-and in particular the virtue of situated autonomy-in maturing children. Fed-
eralism in this context destroys the federal government's power to mold the moral character of
future citizens in its own uniform image.").

351. Justice Scalia articulated his position this way:
[The Court] counts for nothing the long tradition, enduring down to the present, of
men's military colleges supported by both States and the Federal Government.

[1 [1n my view the function of this Court is to preserve our society's values regard-
ing (among other things) equal protection, not to revise them .... For that reason it is
my view that, whatever abstract tests we may choose to devise, they cannot supersede-
and indeed ought to be crafted so as to reflect-those constant and unbroken national
traditions that embody the people's understanding of ambiguous constitutional texts.

United States v. Virginia, 518 U.S. 515, 566-68 (1996) (Scalia, J., dissenting).
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multigenerational debate over the federal government's role in family
law-as both present-day and nineteenth-century Americans would define
that category-and the work of Reconstruction's congressional architects
concretely improved the family law governing the emancipated slaves.
Equipped with a coherent and appropriate definition of family law, the far-
reaching scope of modern federal family law also becomes clear. To the
extent that expectations of exclusive localism in family law now exist, they
originate in misguided historical arguments that have masked the reality of
federal involvement and failed to devise a coherent definition of family law
itself. Courts and commentators cannot easily rely on a vision of history
that is simply not correct-on a claimed longevity that does not actually
exist.

Reason-the continuing persuasive power of historical rationales and
the linked recognition that past practice can reflect the best judgment of
intelligent and thoughtful historical actors-constitutes a second ground
for giving weight to history in federalism questions. In fact, a commitment
to reason underlies the very notion of a rule of law, which demands, for
example, that judges explain themselves and record their opinions for pos-
terity so that future decisionmakers can evaluate the merits of the original
thinking as well as the bare precedent of the earlier outcome. Such a
required articulation helps protect the polity from tyranny in the form of
blind commitment to the unregulated passions and predilections of indi-
vidual people, present or past. It means that we should consider why some-
thing was done as well as the fact of its accomplishment.

Reconstruction's supporters involved themselves in family law in
order to abolish slavery and all of its constitutive elements. They extended
federal protection to certain basic family rights because they were con-
vinced that those rights were essential to freedom and -equality. These
motivating principles, it almost goes without saying, survive the test of
time remarkably well. In contrast, the logic that drove arguments for
exclusive localism in family law during Reconstruction reflected concerns
that are now constitutionally illegitimate: maintaining social segregation
between the races and coverture within the marital relation. The reason-
ing that underlies the origins of the domestic relations exception to diver-
sity jurisdiction, where the Supreme Court's localist discourse on family law
first appeared, is similarly unsatisfying. The Court created this exception
in Barber solely to provide jurisdictional support for the marital unity doc-
trine, and Barber makes no sense in a world without coverture.

Moreover, localists' subsequent reliance on claims from history has
suppressed the development of policy explanations for exclusive localism in
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family law that are meant to be fully persuasive. Ankenbrandt, for instance,
acknowledged that the domestic relations exception has no constitutional
basis,35 but assumed that the supposed history of exclusive localism in fam-
ily law was itself sufficient to justify affirming the doctrine.353 Indeed, the
Chief Justice of the United States has argued that reason is actually an
inappropriate guide where family law's place in the federal system is con-
cerned. As Rehnquist has explained, "[ilf ever there were an area in which
federal courts should heed the admonition of Justice Holmes that 'a page of
history is worth a volume of logic,' it is in the area of domestic relations." '354

It should be clear that such thinking neither remains persuasive nor reflects
decisionmaking processes that we can reasonably endorse. The argument
from tradition for exclusive localism in family law fails the test of reason.

As a third consideration, the force of arguments for relying on history
to determine jurisdiction over family law might very well depend on the
frequency with which history is dispositive elsewhere and on the quality of
the rationale advanced for appealing to the past in some cases and not oth-
ers. This standard of consistency relates to the rule of law as well: When
the same grounds for privileging history apply (or do not) in many cases,
then relying on past practice in one analogous situation but not others has
not been explained.

Although localists have implicitly asserted that history should control
family law's position in the federal system, history has not been consistently
used to understand the claims of federalism elsewhere, and has instead
often yielded to the weight of significant, principled exigencies. The com-
mon law, for instance, classified employment, with slavery, marriage, and
parenthood, as part of domestic relations. Blackstone drew no categorical
line between the law of "master and servant," "husband and wife," and "parent
and child." To the contrary, he discussed all three together as "[tihe three
great relations in private life. 355  Keeping in this tradition, nineteenth-

352. See Ankenbrandt v. Richards, 504 U.S. 689, 695-97 (1992).
353. See id. at 694-95 ("[Wle are unwilling to cast aside an understood rule that has been

recognized for nearly a century and a half .... ); id. at 703 ("[Olur conclusion [is] rooted in
respect for this long-held understanding .... "); id. at 715 (Blackmun, J., concurring)
(contending, without explanation, that "the unbroken and unchallenged practice of the federal
courts since before the War Between the States of declining to hear certain domestic relations
cases" justified federal abstention).

354. Santosky v. Kramer, 455 U.S. 745, 770 (1982) (Rehnquist, J., dissenting) (quoting New
York Trust Co. v. Eisner, 256 U.S. 345, 349 (1921)).

355. BLACKSTONE, supra note 35, at *410. Kent's Commentaries, which adapted Blackstone
for an American audience, similarly identified the three domestic relations as "husband and
wife," "parent and child," and "master and servant." 2 JAMES KENT, COMMENTARIES ON
AMERICAN LAW 75, 190, 248 (O.W. Holmes, Jr. ed., Boston, Little, Brown, and Co. 12th ed.
1873); see also ROBERT J. STEINFELD, THE INVENTION OF FREE LABOR: THE EMPLOYMENT
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century legal treatises highlighted the regulatory commonalities between
employment, marriage, and parenthood, examining each alongside the
other. The subtitle of James Schouler's Treatise on the Law of the Domestic
Relations (1882) is typical and telling: Embracing Husband and Wife, Parent
and Child, Guardian and Ward, Infancy, and Master and Servant.356 This
legal regime, however, importantly reflected the economic centrality of
home production in our nation's early history.357  When modes of
production changed and important exigencies calling for national
involvement arose, the federal government massively intervened into
labor-management relations in the late nineteenth and early twentieth
centuries, first in diversity cases granting injunctions to enforce employer
property rights5 and then through federal antitrust prosecutions,359 federal

RELATION IN ENGLISH AND AMERICAN LAW AND CULTURE, 1350-1870, at 56 (1991) ("[In
colonial legal thought,] [rIesident servants were like wives and children because all were members
of the household and all were the legal dependents of the head.... Household dependents
were.., understood to come under the 'government' of the head of household.").

356. SCHOULER, supra note 136; see also TAPPING REEVE, THE LAW OF BARON AND FEMME,
OF PARENT AND CHILD, GUARDIAN AND WARD, MASTER AND SERVANT, AND OF THE POWERS
OF THE COURTS OF CHANCERY (Albany, William Gould & Son 3d ed. 1867); Christopher
Tomlins, Subordination, Authority, Law: Subjects in Labor History, 47 INT'L LABOR & WORKING-
CLASS HIST. 56, 70 (1995) ("The legal commonalities among the domestic relations during the
nineteenth century were commonalities of authorized power: of masters/employers over
slaves/servants/apprentices/employees, of husbands over wives, parents over children. They were
recognized, deplored, and defended as such."); Van Tassel, supra note 169, at 883 ("Dependent
statuses were arranged in a hierarchy under the rule of the husband/father/master. Wives occu-
pied the step under husband, with the other statuses ranging in descending order to children,
wage laborers, indentured servants and apprentices, down finally to slaves .... ).

357. See JEANNE BOYDSTON, HOME AND WORK: HOUSEWORK, WAGES, AND THE
IDEOLOGY OF LABOR IN THE EARLY REPUBLIC 30-98 (1990); NANCY F. COTT, THE BONDS OF
WOMANHOOD: "WOMAN'S SPHERE" IN NEW ENGLAND, 1780-1835, at 19-62 (2d ed. 1997).

358. William Forbath has described how federal courts in the early twentieth century used
injunctions to "repeatedly [tear] critical swaths of government authority over labor protest away
from more sympathetic local officials." "As one labor journalist remarked, the injunction didIaway with local grand juries, local petit juries, local officers [and elected officials] of all kinds."'
William E. Forbath, The Shaping of the American Labor Movement, 102 HARV. L. REV. 1109,
1179-80 (1989) (quoting NAT'L LAB. STANDARD, Aug. 15, 1901, at 1); see also WILLIAM E.
FORBATH, LAW AND THE SHAPING OF THE AMERICAN LABOR MOVEMENT 98-127 (1991); FELIX
FRANKFURTER & NATHAN GREENE, THE LABOR INJUNCTION 5, 15 (1930) ("[Federal courts] are
drawing unto themselves labor controversies with increasing measure .... [Tihe federal courts,
under the Supreme Court's lead, have dealt with labor controversies apart from the authority of
federal legislation and untrammelled by state decisions."); Sylvester Petro, Injunctions and Labor-
Disputes: 1880-1932, 14 WAKE FOREST L. REV. 341, 351-53 (1978) (reporting that federal
courts issued 182 labor injunctions between 1880 and 1932).

359. See, e.g., HERBERT HOVENKAMP, ENTERPRISE AND AMERICAN LAW, 1836-1937, at
207 (1991) ("After 1890 many organized labor activities were declared [by federal courts] unlaw-
ful under section 1 of the Sherman Antitrust Act .... Some strikes in the railroad industry were
additionally condemned under the Interstate Commerce Act of 1887, and a few were enjoined
directly under the commerce clause itself .... "); TONY FREYER, REGULATING BIG BUSINESS:
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administrative agencies and boards,36 and federal statutes setting wages and
hours.16' History was not thought to control the inherent character of
employment in a way that made such a change in jurisdiction impossible,
and now employment (like race) is no longer known as a relation that
history tells us is quintessentially for the states.

A converse phenomenon, where a long tradition of uninterrupted fed-
eral involvement has not been held to make a legal category intrinsically
national, characterizes arguments for restricting or eliminating diversity
jurisdiction. The Founders were convinced that national union depended
on the existence of a judicial forum that could combat prejudice against
out-of-state litigants. 6 Federal courts have heard diversity cases since the

ANTITRUST IN GREAT BRITAIN AND AMERICA, 1880-1990, at 112 (1992) ("After the federal
government used the Sherman Act during the Pullman strike and elsewhere to prosecute unions
for actions courts found to be unlawful interference with trade, [labor leader Samuel] Gompers
denounced [federal antitrust laws as] .... 'the very instruments employed to deprive labor of the
benefit of organized effort .... "').

360. This process culminated in the creation of the National Labor Relations Board. See
National Labor Relations (Wagner) Act of 1935, ch. 372, 49 Stat. 449 (codified as amended
at 29 U.S.C. §§ 151-169 (1994)). For the history of the Wagner Act's origins, see Mark
Barenberg, The Political Economy of the Wagner Act: Power, Symbol, and Workplace Cooperation,
106 HARV. L. REV. 1379 (1993).

361. See Fair Labor Standards Act of 1938, ch. 676, 52 Stat. 1060 (codified as amended at 29
U.S.C. §§ 201-219 (1994)); GEORGE E. PAULSEN, A LIVING WAGE FOR THE FORGOTTEN MAN:
THE QUEST FOR FAIR LABOR STANDARDS, 1933-1941, at 150-51 (1996) ("[Niational wage and
hour regulation became possible because millions of Americans were no longer willing to accept
labor as simply... subject to the iron law of the marketplace.... Since regulation of the
national marketplace was beyond state jurisdiction, the choice seemed to be either national
regulation or continuing industrial disorder.").

362. In the 1780s, there was widespread concern that discrimination against out-of-state
creditors would subvert interstate and international commerce. See Patrick J. Borchers, The Ori-
gins of Diversity Jurisdiction, The Rise of Legal Positivism, and a Brave New World for Erie and
Klaxon, 72 TEX. L. REV. 79, 87-89 (1993); Wythe Holt, "To Establish Justice": Politics, The Judi-
ciary Act of 1789, and the Invention of the Federal Courts, 1989 DUKE L.J. 1421, 1453-58.

In the Federalist Papers, Alexander Hamilton made the unifying purpose of diversity jurisdic-
tion clear:

It may be esteemed the basis of the Union that "the citizens of each State shall be
entitled to all the privileges and immunities of citizens of the several States." And if it
be a just principle that every government ought to possess the means of executing its own
provisions by its own authority it will follow that in order to the inviolable maintenance
of that equality of privileges and immunities to which the citizens of the Union will be
entitled, the national judiciary ought to preside in all cases in which one State or its
citizens are opposed to another State or its citizens. To secure the full effect of so fun-
damental a provision against all evasion and subterfuge, it is necessary that its con-
struction should be committed to that tribunal which, having no local attachments, will
be likely to be impartial between the different States and their citizens and which,
owing its official existence to the Union, will never be likely to feel any bias inauspi-
cious to the principles on which it is founded.

THE FEDERALIST No. 80, at 478 (Alexander Hamilton) (Clinton Rossiter ed., 1961).
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Judiciary Act of 1789.363 They long were the largest category of federal
cases,36 and currently account for approximately one-quarter of the federal

365civil docket. In contrast, Congress did not extend general federal ques-
tion jurisdiction to federal trial courts until 1875.' 6 Nevertheless, the long
tradition of federal diversity jurisdiction, and the fundamentally national
concerns that motivate it, have not emerged as notable obstacles to diver-
sity's critics. 367 They have already succeeded in significantly restricting

Similarly, John Marshall argued at the Virginia ratifying convention that diversity jurisdiction
would "preserve the peace of the Union." Speech of John Marshall (June 20, 1788), in 10 THE
DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION 1434 (John
P. Kaminski & Gaspare J. Saladino eds., 1993). James Madison elaborated, stating that:

It may happen that a strong prejudice may arise in some States, against the citizens
of others, who may have claims against them. We know what tardy, and even defective
administration of justice, has happened in some States. A citizen of another State
might not chance to get justice in a State Court, and at all events he might think him-
self injured.

Speech of James Madison (June 20, 1788), in id. at 1414.
363. See An Act to establish the Judicial Courts of the United States, ch. 20, § 12, 1 Stat.

73, 79-80 (1789) (codified as amended at 28 U.S.C. § 1332(a (1994)).
364. See John P. Frank, Historical Bases of the Federal Judicial System, 13 LAW & CONTEMP.

PROBS. 3, 18 (1948) ("In the lower [federal] courts the business originated predominantly
in diversity and admiralty.... The whole federal judicial system from 1790 to 1815 gave almost
its entire attention to the settlement of the simplest types of commercial and property
disputes."); HENRY J. FRIENDLY, FEDERAL JURISDICTION: A GENERAL VIEW 141 (1973) ("[l]n
1789... diversity of citizenship was one of the major heads of federal judicial busi-
ness .... Without diversity jurisdiction, the circuit courts created by the First Judiciary Act
would have had very little to do.") (citation omitted).

365. See LEONIDAS RALPH MECHAM, ADMINISTRATIVE OFFICE OF THE U.S. COURTS,
JUDICIAL BUSINESS OF THE UNITED STATES COURTS: 1996 REPORT OF THE DIRECTOR 135-37,
tbl.C-2 (1996).

366. See An act to determine the jurisdiction of circuit courts of the United States, and to
regulate the removal of causes from State courts, and for other purposes, ch. 137, § 1, 18 Stat., pt.
3, at 470, 470 (1875) (codified as amended at 28 U.S.C. § 1331 (1994)). In 1801, Congress did
grant federal trial courts jurisdiction over cases arising under the Constitution. See An Act to
provide for the more convenient organization of the Courts of the United States, ch. 4, § 11, 2
Stat. 89, 92 (1801). It withdrew this jurisdiction, however, a year later. See An Act to repeal
certain acts respecting the organization of the Courts of the United States; and for other pur-
poses, ch. 8, § 1, 2 Stat. 132, 132 (1802).

367. Diversity's critics generally dispute the existence of in-state bias, arguing that the
notion is a relic from an age before the development of a national market and a national culture.
See, e.g., FRIENDLY, supra note 364, at 141 (noting that "[tlhere is simply no analogy between
today's situation and that existing in 1789"); Robert J. Pushaw, Jr., Article Ill's Case/Controversy
Distinction and the Dual Functions of Federal Courts, 69 NOTRE DAME L. REV. 447, 522 (1994)
("lA]s the danger of state court prejudice is far less today than it was in 1789, federal judges may
justifiably limit diversity jurisdiction to parties who can show actual bias by the state tribunal.");
Dolores K. Sloviter, A Federal Judge Views Diversity Jurisdiction Through the Lens of Federalism, 78
VA. L. REV. 1671, 1687 (1992) ("[E]vidence of bias is now weak at best, and the nationalizing
role of diversity jurisdiction is no longer needed. It follows that there is no longer any valid basis
to justify the fundamental incompatibility of diversity jurisdiction with the most basic principles
of federalism.").
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diversity jurisdiction by pushing its amount in controversy requirement
ever higher.3 8 Even arguments for diversity's abolition have appeared
within the federal judiciary and the academic literature. 69

To some extent, localists' atypical reliance on history when family law
is discussed may simply reflect the misapprehension that family law's juris-
dictional tradition is somehow less complicated or ambiguous than other
tales from the past. As Judith Resnik has recently observed, almost every
aspect of the federal/state balance has been in flux over the course of
American history, creating many historical records that do not support any
one particular modem allocation to the exclusion of all others.370 Yet the
history of diversity does not control discussion about its continued exis-
tence as part of federal jurisdiction, although it is hard to imagine a clearer
tradition. More fundamentally, it is extremely difficult to find a reason in

Alternatively, critics argue that federal and state courts indistinguishably share whatever
bias exists. See, e.g., SUBCOMMITTEE TO THE FEDERAL COURTS STUDY COMMITTEE, REPORT TO
THE FEDERAL COURTS STUDY COMMITTEE OF THE SUBCOMMITTEE ON THE ROLE OF THE
FEDERAL COURTS AND THEIR RELATION TO THE STATES 453 (1990) (acknowledging that fed-
eral juries are drawn from wider pools than state juries, but dismissing distinction on assumption
that any bias in a state is equally distributed throughout); Carl McGowan, Federal Jurisdiction:
Legislative and Judicial Change, 28 CASE W. RES. L. REV. 517, 531 (1978) (arguing that
"differential federal and state jury bias is not likely" because federal and state juries are drawn
from same state).

368. The Judiciary Act of 1789 limited diversity jurisdiction to cases in which more than
$500 was at issue. See Judiciary Act of 1789, ch. 20, § 11, 1 Stat. 73, 78. Congress has
repeatedly raised this bar, which now limits diversity jurisdiction to cases with more than
$75,000 in dispute. See 28 U.S.C. § 1332(a) (codifying Federal Courts Improvement Act
of 1996, Pub. L. No. 104-317, § 205, 110 Stat. 3847, 3850); see also Act of Mar. 3, 1887, ch. 373,
§ 1, 24 Stat. 552, 552 (raising amount in controversy from more than $500 to more than $2000);
Act of Mar. 3, 1911, ch. 231, § 24, 36 Stat. 1087, 1091 (raising amount in controversy to more
than $3000); Act of July 25, 1958, Pub. L. No. 85-554, § 2, 72 Stat. 415, 415 (more than
$10,000); Judicial Improvements and Access to Justice Act, Pub. L. No. 100-702, § 201, 102
Stat. 4642, 4646 (1988) (more than $50,000). For arguments supporting the further reduction of
diversity jurisdiction, see, e.g., FEDERAL COURTS STUDY COMMITTEE, REPORT OF THE FEDERAL
COURTS STUDY COMMITTEE 38 (1990) (recommending that diversity jurisdiction cover only
"complex multi-state litigation, interpleader, and suits involving aliens"); Louis H. Pollak, Amici
Curiae, 56 U. CHI. L. REV. 811, 823 (1989) (book review) (advocating elimination of diversity
jurisdiction over.cases brought by in-state plaintiffs against out-of-state defendants); William H.
Rehnquist, Address of the Chief Justice, 21 ST. MARY'S L.J. 5, 7-8 (1989) (same); Pushaw, supra
note 367, at 522 (supporting limitation of diversity jurisdiction to parties able to demonstrate
"actual bias by the state tribunal").

369. See FRIENDLY, supra note 364, at 140-42; Richard Allan, D~marche or Destruction of the
Federal Courts--A Response to Judge Friendly's Analysis of Federal Jurisdiction, 40 BROOK. L. REV.
637, 655-56 (1974); Judge Howard C. Bratton, Diversity Jurisdiction-An Idea Whose Time Has
Passed, 51 IND. L.J. 347, 349-51 (1976); Thomas D. Rowe, Abolishing Diversity Jurisdiction: Posi-
tive Side Effects and Potential for Further Reforms, 92 HARV. L. REV. 963, 963-64 (1979).

370. See Resnik, supra note 12, at 472-74, 493-94; Judith Resnik, History, Jurisdiction, and
the Federal Courts: Changing Contexts, Selective Memories, and Limited Imagination, 98 W. VA. L.
REV. 171, 174-75, 217-18, 230 (1995).
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the actual record of family law and federalism for why historical arguments
for exclusive localism should be controlling here, but not elsewhere. This
record, remember, does not satisfy the tests of longevity and reason.

This Article is not a brief for the nationalization of all of family law.
As Lopez made clear, Congress may act where, but only where, it has a
constitutional basis for doing so. 7' The issue is not whether Congress can
constitutionally regulate families; it is how Congress can exercise its
commerce, Fourteenth Amendment, or other enumerated powers. The
localist argument has been that family law's history places some doctrinal
limit on the use of this constitutional authority or, less frequently but
implied in Lopez, that the historically exclusive localism of family law
somehow diminishes the federal government's constitutional power to act
in that sphere."' I have to conclude that the argument from history for
exclusive localism in family law, as presently articulated, has no weight in
either regard. This is not a judgment about the ultimate merit of federal
involvement in family law. It is also not a statement about the weight of
precedent generally, or about the potential value of using history for sup-
port elsewhere. It is a conclusion about what can count as a reason for
exclusive localism in family law and why. The history of family law and
federalism-which has long counted as the primary and controlling reason
explaining why family law is inherently and exclusively local-should not
be considered one.

One might add other criteria to my three means of evaluating the
power of tradition. But longevity, reason, and consistency are clearly
among the foremost grounds for giving deference to the past when one is
deciding what should be under local jurisdiction and what under national
control. The history that this Article brings to light satisfies none of these
standards. Indeed, it reveals that exclusive localism in family law seriously
misdescribes the historical record and that localists have failed to develop a
coherent account of what they mean by "family law" itself. Compare, for
instance, the opposition to the Violence Against Women Act, which
asserted that a bill that never turned on familial status or familial relation-
ships constituted family law, and the volumes of decisions and treatises that
elucidate "commerce." "Commerce" is textual, 7 ' whereas the term "family

371. See United States v. Lopez, 514 U.S. 549, 566-67 (1995).
372. See id. at 609 (Souter, J., dissenting) ("The [majority's] suggestion is either that a con-

nection between commerce and [traditionally state] subjects is remote, or that the commerce
power is simply weaker when it touches subjects on which the States have historically been the
primary legislators.").

373. See U.S. CONST. art. I, § 8, cl. 3 ("[Congress shall have Power] To regulate Commerce
with foreign Nations, and among the several States, and with the Indian Tribes.").
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law" never appears in the Constitution. But the contrast between the time,
energy, and thought that lawyers and judges have spent to define com-
merce and the complete lack of effort devoted to explaining why the
Violence Against Women Act is family law remains striking. Faith, and
not reason, controlled the controversy over the Violence Against Women
Act. If localists hope to defend doctrinal or constitutional limitations on
Congress's authority over family law, they will have to articulate their case
in radically different terms. The analysis that now controls debate over
family law's place in the federal system is grotesquely inadequate, unable
even to clarify the limits of its claims. In order to judge the merits of
exclusive localism in any given case, we would need to know far more than
what the assertions that appear in the VAWA dispute, or in Lopez, will
ever offer. If some cogent reason exists for why family law alone should be
impervious to federal involvement, we need a better understanding of what
"family law" is and why exclusive localism is appropriate, one that can be
reconciled with actual past practice and sustainable constitutional norms.

But does the actual record of federal regulation of the family, and the
historical association of localism with concerns to preserve illicit status
relations, constitute a burden to those arguing that family law is particu-
larly and exclusively local? Do these advocates now have to overcome the
nature of their claim's origins? I would not go that far. After all, the whole
tenor of the modern debate over family law reveals that the past has been
obscured, from everyone concerned. At the same time, the history of fam-
ily law and federalism should leave us with three abiding concerns, linked
to the reasons one might rely on the past. Each suggests how Congress
should exercise its constitutional authority when family law is at issue.

The record this Article has uncovered reveals, first, a time when fam-
ily law's position in the federal system was the product of sustained thought
and careful contemplation, suggesting that it can be so again. The Recon-
struction consensus that the federal government could exercise jurisdiction
over family law was not preordained, but a matter of critical reflection at a
moment when the lines of state and national power were redrawn for mod-
ernity. The legislative history of the 1866 Civil Rights Act and Fourteenth
Amendment contains a profound and wide-ranging debate about the
nature of national citizenship and the familial rights inherent in freedom.
Today, the same claims to tradition that have served to mask the historical
record have frequently also made the place of family law in federalism
a matter of rote recitation, a proposition so certain that it never needs
elaboration or qualification. Localism's advocates now use historical
arguments, and the implicit contention that they should control, to



suppress discussion and analysis, turning all other normative claims into
mere supplements. Although powerful enough to defeat cogent arguments
for national involvement like those presented in VAWA's support,
localists have never articulated a normative justification for their own
position that they expected to be independently persuasive. Localism is
incredibly undertheorized, dominated by incantatory reiteration at the
expense of normative deliberation. For too long, invoking history has
sufficed for invoking reason. The real legacy of family law and federalism
constitutes an invitation to intelligent inquiry, not a reason to avoid the
effort.

Second, this history does place a burden on all courts, Congressmen,
and commentators to avoid replicating, in modem form, the defense of
status relations that drove Reconstruction's critics. The arguments for
localism in family law during Reconstruction explicitly aligned private
control with local control, the preservation of white social supremacy and
coverture with federal noninvolvement and state autonomy. The concerns
of Reconstruction's critics are now constitutionally illegitimate under the
very Fourteenth Amendment that these men opposed, and are unlikely to
be publicly articulated--or understood-in such an obvious and explicit
form ever again. But history illustrates how localist policies keeping the
federal government out of family law can functionally protect racial or sex-
ual hierarchy from public intervention, suggesting how this might be
accomplished in the name of state autonomy without any explicit appeals
to status. This should not preclude all arguments that link private and
local governance, but our past should make us all concerned enough about
the association that we are genuinely vigilant in exposing implicit or func-
tional defenses of status relations and willing to consider the possibility
that they exist.

This is particularly true given the sheer longevity of the historical
connection between localism and substantive arguments for inequality,
which extends far beyond Reconstruction to span the first two centuries
of our nation's existence. Until at least the middle of the twentieth
century, the regional struggle over slavery, abolitionism, and civil rights for
African-Americans importantly shaped federalism traditions and debate.
Although never solely concerned with race, federalism arguments in
America were long entangled in the sectional battles over racial status that
were their most common context, and frequently developed and deployed
to bolster objections to abolition and civil rights.

These links are apparent from the nation's inception. The Founders
never conflated federalism with the status of slavery, and federalist con-
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374
cerns structured debate at the constitutional convention on many issues.
At the same time, the convention's discourse on structural principles and
regional rights also and inextricably reflected the fact, acknowledged then
and stressed consistently thereafter in debates over slavery, that the South
never would have agreed to national union without constitutional protec-
tion for its peculiar institution.375 Building on this tradition, John C.
Calhoun's argument in the early nineteenth century for the independent
sovereignty of each state offered a federalist vision that had implications far
beyond slavery, but was primarily presented, understood, and debated as a
theory permitting Southern states to nullify federal antislavery efforts.376

Only three decades later, Jefferson Davis reiterated Calhoun's claims to
justify the succession effort that Davis led, a cause as inseparable from the
preservation of slavery as it was from regionalism. When President Harry
Truman proposed federal civil rights initiatives in 1948 that were more
substantial than anything seen since Reconstruction,7 the "Dixiecrats"
who left the Democratic Party in response inextricably intertwined their

374. See RAKOVE, supra note 91, at 33, 59-81 (discussing Founders' attempts to address sec-
tional economic differences and myriad jealousies dividing large and small states); GORDON S.
WOOD, THE CREATION OF THE AMERICAN REPUBLIC, 1776-1787, at 524-32 (1969) (discussing
convention debates on role of states in federal government).

375. For an analysis of this understanding at the constitutional convention, see RAKOVE,
supra note 91, at 93 ("It was not a superiority at bluffing that gave the South the edge at
Philadelphia .... No bluff was needed to suggest that a Constitution that struck a serious blow at
slavery would never survive the hurdles of ratification."); id. at 73 ("There was no principled basis
ofl which the three-fifths rule could be fully justified, [James] Wilson [of Pennsylvania] observed
on July 11 .... 'These were difficulties however which he thought must be overruled by the
necessity of compromise."').

The recognition that union in 1789 had been premised on the North's agreement to protect
slavery in the Constitution remained a fundamental tenet of debate a third of a century later,
when Missouri's 1820 petition for admission as a slave state sparked the first major battle over
the extension of slavery to the West. See 35 ANNALS OF CONG. 1097 (1820) (statement of Rep.
Cook) (arguing in favor of Missouri's admission as slave state on ground that constitutional
protection for slavery had secured "the blessings of a union of the States"); id. at 1135 (statement
of Rep. Hemphill) (opposing Missouri's admission because Constitution's "obligatory"
compromise on slavery, then "necessary to save us from domestic discord and foreign ambition,"
was no longer necessary now that America's "national strength bids defiance to any nation").

376. See JOHN NIVEN, JOHN C. CALHOUN AND THE PRICE OF UNION 181-82, 191-92, 196-
99(1988).

377. Like Calhoun, Davis argued that the Constitution made each state, "in the last resort,
the sole judge as well of its wrongs as of the mode and measure of redress." In explaining why the
Confederate states had resumed "all their rights as sovereign and independent States and dis-
solved their connection with the other States of the Union," Davis stressed that the northern-
dominated Congress had "impair[ed] the security of property in African slaves," whose labor had
become "absolutely necessary for the wants of civilized man." 1 JEFFERSON DAVIS, THE
MESSAGES AND PAPERS OF JEFFERSON DAVIS AND THE CONFEDERACY, INCLUDING DIPLOMATIC
CORRESPONDENCE, 1861-1865, at 63-82 (James D. Richardson ed., 1966).

378. See V.0. KEY, JR., SOUTHERN POLITICS IN STATE AND NATION 330 (1949).



substantive objections into the language of federalism, explaining that they
would 'stand firmly for states' rights and therefore against any nominee for
president or vice-president of the United States who refuses to take an
open and positive stand against the 'civil rights' recommendations." 7 9 As
federal efforts to protect African-Americans mounted in the 1950s and
1960s, opponents continued to articulate their protests largely in federalist
terms. While these arguments were never reducible to a simple defense of
racial hierarchy, the voices raising Calhoun's theories to assert that the
Supreme Court lacked constitutional authority to desegregate schools,' s or
contending that Congress's commerce power did not reach the Civil Rights
Act of 1964,' predominately wielded these clai ms, as Calhoun himself had
done over a century before, to defend their substantive objections to civil
rights for African-Americans.

Although only one aspect of federalism's history in America, the
lasting power of this association between federalism and the defense of

379. Id. at 332 (quoting Mississippi Democratic executive committee). Along the same
lines, South Carolina Governor (now Senator) Strom Thurmond declared that "[aIll the laws of
Washington, and all the bayonets of the Army cannot force the negroes into their ([white]
southerners) homes, their schools, their churches and their places of recreation and amusement."'
Id. at 333 (quoting Thurmond). Charles Wallace Collins, the author of an influential treatise
intended to provide the intellectual basis for the Dixiecrat movement, bitterly opposed all
federal civil rights initiatives and defended white supremacy as "a practical doctrine" that
was needed "to enable the white people of the South to live in contact with large numbers of
Negroes without the loss of the identity of their ancient culture and their racial purity."
CHARLES WALLACE COLLINS, WHITHER SOLID SOUTH?: A STUDY IN POLITICS AND RACE
RELATIONS 40 (1947). In explaining why the nation had to respect this view, Collins stressed
that the United States was "a Federal union of States," in which the national government had
"limited delegated powers which have been conferred by written organic law." Id. at ix. He
argued that:

No study of the Negro legislative program [could] be at all adequate unless it [took]
into account the circumstance that it is a movement toward stateism in a broad scheme
for national planning which, if it became the law of the land, would nationalize all civil
rights and thus effectively deprive the States of their republican form of govern-
ment .... IT]he whole Negro program is infected with the deadly virus of stateism.

Id. at x. For an analysis of the reception that Whither Solid South? received from its intended
audience, see Helen Fuller, The New Confederacy, NEW REPUBLIC, Nov. 1, 1948, at 10, 12 ("A
second-rate book by an unknown author became the 'Mein Kampf' of a new movement because
it appeared at the strategic moment.... [In Governor Fielding Wright's inaugural address], the
voice was that of the Governor of Mississippi but the thoughts came from Whither Solid South?").

380. See ROBERT G. MCCLOSKEY, THE AMERICAN SUPREME COURT 146 (2d ed. 1994)
("[TIhe southern foes of the Desegregation doctrine ... mounted a counterattack against the
Court.... [T]he Calhounian slogan of 'interposition' was heard in the land once more, with
states earnestly proclaiming their sovereignty and impeaching the nation's, as if... the Civil
War [had] never [been] fought.").

381. See id. at 151 ("[M]any Southerners, led by Senator Ervin of North Carolina, argued
that Congress lacked the power to pass the Civil Rights Act [of 1964], that it was not the genu-
ine 'regulation of commerce' that its supporters described it as being.").
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status should redouble our efforts to uncover such connections and our
openness to the possibility that they persist. For instance, Judith Resnik
has argued that the federal judiciary's current campaign to locate family law
cases in state court reflects a devaluation of "[w]omen and the families they
sometimes inhabit"-"hostility to seeing women as legitimate participants
in the national world" and the linked assumption that family law does not
raise issues of sufficient import to merit federal attention." 2 Naomi Cahn
has expanded on this critique, finding parallels between the Supreme
Court's "rhetoric confining family law to the states" and "earlier language
that confined women to the private sphere." 3" Like the common law that
inseparably associated women with the family in order to exclude both
from the privileged public realm, the modem Court, she concludes,
"accepts the existence of a just family in a private sphere" and is therefore
eager to relegate "the interdependency issues of family law" to the separate,
lesser world of the states.3s The history presented here does not establish
or disprove these particular interpretations of the modem debate and case
law, but it does add to their a priori plausibility.

As we have seen, gender, like race, can exert a profound imaginative
force, even over a body of thought never reducible to an ahistorical claim
about sexism or racism. Certainly, localists have not yet articulated a
coherent account of either their commitment to federal noninvolvement
in family law or their reliance on tradition. Particularly in light of the
absence of clear historical support for exclusive localism in family law, it
remains to be explained why family law has become the icon of federal
noninvolvement, so symbolically immune from the force of time that
courts and commentators identify it as the sole residuum of an alloca-
tion between state and nation otherwise clearly left in the past. Why, of
all the sites of possible regulatory interest, has family law sole among them
become the lodestar that history will not alter and that reasoned analysis
should not touch? Why does Lopez single out family law as indissolubly,
trans-historically equated with the states? Are we confident that we can
found a modem constitutional regime on the reasons that the Framers and
subsequent partisans had for protecting local control over family law? The
past shows us how the language of federalism can mask a discourse about
status and, as clearly, calls upon all of us to unearth whatever connections
persist.

382. Judith Resnik, "Naturally" Without Gender: Women, Jurisdiction, and the Federal Courts,
66 N.Y.U. L. REV. 1682, 1749-50, 1766 (1991).

383. Cahn, supra note 41, at 1105.
384. Id. at 1103, 1105.
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Finally, the history of Reconstruction cautions us about becoming too
faithful to any past. At a crucial moment, Reconstruction Congressmen
were willing to undertake a massive reorganization of state and national
jurisdiction. Certain that family rights were at the heart of freedom, they
refused to be bound by tradition when core issues of national identity and
principle were at stake. Such a critical and reflective stance toward history
aligns with the Founders' vision of the Constitution as a covenant that
would evolve along with the nation, remaining useful throughout its
course.385 It is emblematic of the entire project of Reconstruction and the
Fourteenth Amendment, which radically and self-consciously departed
from past practice and settled expectations.?86 The legacy of Reconstruc-
tion urges us to always be alive to the implications of law for freedom and
equality, and to be ever ready to revise the course of history once again.

385. See generally H. Jefferson Powell, The Original Understanding of Original Intent, 98 HARV.
L. REv. 885, 948 (1985) (explaining that Framers did not intend for their personal "purposes,
expectations, and intentions" to control Constitution's future meaning).

386. As Cass Sunstein has noted, modem equal protection doctrine under the Fourteenth
Amendment also frequently adopts a critical posture toward the past. See Cass R. Sunstein, Sex-
ual Orientation and the Constitution: A Note on the Relationship Between Due Process and Equal Pro-
tection, 55 U. CHI. L. REV. 1161, 1174 (1988) ("The [equal protection] clause does not safeguard
traditions; it protects against traditions, however long-standing and deeply rooted.").


