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safety and well-being of children.””® The RTB should not be able to decide
what is good for society because reaching a consensus on such ideals and how
they should be furthered is unlikely; and intervening to preserve these ideals is
likely to run afoul of the intended parents’ constitutional rights.>*°

My second concern is the power that would be given to the RTB to grant
or deny licenses to individual clinics.”*! This power should remain with the
licensing authorities that currently exist, based on the requirements of the
applicable state law and professional organizations.

The RTB’s power should be limited to articulating and implementing
broad policies in those areas of this field where there appears to be moral
consensus as to harm; for example, to ban or limit a particular method, such as
PGD, ICSI, or sex selection.””* This authority would be modeled after the
RAC, which articulates policies and recommendations in the field of gene
therapy but does not pass on particular clinical trials.”*’

In the end, entities such as the RTAC and the RTB should be created at
the federal level, but their mission should be limited to the protection of
vulnerable populations from harm. This focused, principled framework for
federal intervention not only furthers public policy, but also is consistent with
parents’ constitutional rights.

IV. NO CONSTITUTIONAL BARRIERS TO DOUBLE-DECKER REGULATION

Procreative liberty is a bounded freedom, not an unbridled right. . . .
The reproductive interests of those who are subfertile must be
weighed against the harm and wrong that fulfilling those interests
might do to the resulting children, to third party participants, to
these persons themselves, and to society.”

Whenever regulation is proposed, particularly in an area that has not been
extensively regulated previously, it is important to determine whether such

2 Reprogenetics Report, supra note 78, at $19-S20.

205ee infra Section IV.A (presenting parents’ rights potentially implicated by regulatory
action).

21 Reprogenetics Report, supra note 78, at S20.

22500 generally Act Respecting Assisted Human Reproduction and Related Research,
House of Commons Bill C-13 § 5.(1)@-() (Oct. 28, 2003), available at
http://www.parl.gc.ca’common/Bills_House_Government.asp?Language=E&Parl=37&Ses=2#C
-13 (pending Canadian legislation prohibiting certain practices, including sex selection); Ethical
Issues in the Creation and Selection of Preimplantation Embryos to Produce Tissue Donors,
Opinion of the Ethics Comm. of the Human Fertilisation and Embryology Auth., 9-13 (Nov. 22,
2001) (English Advisory Opinion) (setting forth guidelines for allowing PGD for sibling tissue
matching).

253 See Recombinant DNA, supra note 208 (discussing the RAC).

24Cohen, supra note 71, at 359-60.
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regulation would be constitutional. Specifically, it is important to analyze
whether the double-decker approach to regulating ART*® would violate the
intended parents’ right to procreate or right to parent. This Part discusses the
scope of these rights in the context of ART and articulates why the double-
decker approach would not violate either right.

A. Constitutional Rights Implicated

Most of the discussion of constitutional rights in this area has focused on
whether a particular intervention or limitation violates the parents’ right to
procreate.”® This Section articulates why this right may not extend to certain
ART decisions, and why the right to parent deserves greater consideration in
this context.

1. The Right to Procreate

The United States Supreme Court has recognized the right to procreate as
a liberty interest protected by the United States Constitution.”*” The Court has
defined a liberty interest fairly broadly: “At the heart of liberty is the right to
define one’s own concept of existence, of meaning, of the universe, and of the
mystery of life. Beliefs about these matters could not define the attributes of
personhood were they formed under compulsion of the State.””>® These matters
include those “so fundamentally affecting a person as the decision whether to
bear or beget a child.”*” Although most cases before the Court have involved
the “constitutional right not to procreate,”® it is understood that the right

23See supra Section 1I1B (describing double-decker approach).

B85¢e Roger H. Taylor, Article, The Fear of Drawing the Line at Cloning, 9 B.U. J. Sc1. &
TecH. L. 379, 393 (2003) (noting lines have been drawn to protect individual right from
statutory sterilization, right to be informed about and use contraception, and right not to carry
fetus to term).

»7See Planned Parenthood v. Casey, 505 U.S. 833, 851 (1992) (recognizing right to be
free from government involvement in decision to bear child); Skinner v. Oklahoma, 316 U.S.
535, 541 (1942) (discussing procreation as “fundamental to the very existence and survival of
the race”); see also Lawrence v. Texas, 123 S. Ct. 2472, 2478 (2003) (recognizing right to
choose to form intimate relationship with another person). Specifically, it is considered an aspect
of substantive due process protected by the Fifth and Fourteenth Amendments. See, e.g., Anne
Lawton, The Frankenstein Controversy.: The Constitutionality of a Federal Ban on Cloning, 87
Ky.L.J. 277, 332-42 (1998-99) (reviewing Supreme Court’s fundamental rights jurisprudence).

*%Lawrence, 123 S. Ct. at 2481 (quoting Casey, 505 U.S. at 851).

*’Eisenstadt v. Baird, 405 U.S. 438, 453 (1972); see also Skinner, 316 U.S. at 541
{*Marriage and procreation are fundamental to the very existence and survival of the race.”).

%03ee Elizabeth Price Foley, The Constitutional Implications of Human Cloning, 42 ARIZ.
L.REvV. 647, 687-97 (2000) [hereinafter Foley, Constitutional Implications].
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extends to situations involving the right to procreate as well.*®' Yet, the Court
has never directly addressed the extent to which this right protects the freedom
of an individual or couple to pursue any technological means of reproduction
they choose.*®?

There are a number of reasons to doubt whether the right to procreate
extends far enough to encompass ART decisions. First, ART does not affect
the right to bodily integrity. The right to procreate is strongest when it involves
invasions of bodily integrity, not simply interference with private decision
making. For example, a woman’s right to obtain an abortion is grounded in a
serious concern that, if this right were denied, a woman would be forced to
carry a child to term against her will.*®® In contrast, most ART decisions are

26150e Carl H. Coleman, Assisted Reproductive Technologies and the Constitution, 30
FORDHAM URB. L.J. 57, 61 (2002) (suggesting most commentators agree that Supreme Court, if
called upon, would recognize constitutional right to reproduce through sexual intercourse);
Judith F. Daar, The Prospect of Human Cloning: Improving Nature or Dooming the Species?, 33
SETON HALL L. REV. 511, 546 (2003) [hereinafter Daar, Species] (noting that it is widely
accepted that traditional coital reproduction is protected against governmental interference);
John Robertson, Procreative Liberty in the Era of Genomics, 29 AM. J.L & MED. 439, 453
(2003) (stating line of Supreme Court cases can be read to establish broad principle of negative
reproductive freedom that encompasses right to avoid and engage in reproduction without State
interference); ¢f. Elizabeth Price Foley, Human Cloning and the Right to Reproduce, 65 ALB. L.
REV. 625, 627 (2002) [hereinafter Foley, Right to Reproduce] (“Whether the Constitution also
provides an affirmative, or positive, right to reproduce is less clear because the government has
rarely acted to prevent individuals from procreating; hence, there has not been much litigation
directly on point.”).

%280e Coleman, supra note 261, at 61 (discussing Court’s precedent relating to right to
procreate); see also Foley, Right to Reproduce, supra note 261, at 630 (positing that whether
right to reproduce extends to IVF and other ARTs “is a matter of conjecture to which one can
only make an educated guess”).

With virtually no regulation in this area, there has been little to challenge in the lower
courts. Some lower court cases support the conclusion that the right to procreate extends to ART
decisions. See Foley, Constitutional Implications, supra note 260, at 631-95. For example, the
district court in Lifchez v. Hartigan appeared to extend the right to procreate to decisions
involving ART. 735 F. Supp. 1361, 1376 (N.D. I11. 1990), aff’d, 914 F.2d 260 (7th Cir. 1990},
cert. denied, 498 U.S. 1069 (1991). The court found a statute limiting embryo experimentation
unconstitutional in part because limiting certain procedures, such as embryo transfer and
chorionic villi sampling, would interfere with the “zone of privacy” that includes “the right to
submit to a medical procedure that may bring about . . . pregnancy.” /d. at 1377. I have serious
reservations as to whether the United States Supreme Court would extend the right to procreate
this broadly. The Lifchez court applied a broader definition of rights that existed before Casey
was decided, and the Court used a definition of harm that is not widely accepted. See infra
Section IV.B.2.(a) (arguing that Professor John Robertson’s definition of harm, cited with
approval in Lifchez, does not sufficiently protect children).

263See Casey, 505 U.S. at 852. This rationale also explains decisions in which courts have
refused to order cesarean sections of pregnant women. See In re A.C., 573 A.2d 1235, 1237
(D.C. 1990) (holding that hospital violated woman’s right to bodily integrity by performing
cesarean section against her will); In re Baby Boy Doe, 632 N.E.2d 326, 326 (Ill. App. Ct. 1994)
(holding that mother’s right to bodily integrity trumped state’s interests even when mother’s
choice would result in harm to her fetus).
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made before the pre-embryo is ever implanted in a woman’s uterus.’®

Second, ART does not involve a right that has been traditionally
protected. ART has existed for only twenty-five years.?** Moreover, ART often
occurs outside the traditional marital unit of husband and wife and frequently
involves third parties, such as gamete donors or surrogates, who are not
members of the family.”*® Therefore, if tradition were considered essential to
recognizing a constitutional right to privacy (which the Court has
suggested),”’ then ART would either not be protected at all, or only protected
in limited circumstances—such as when technology is used to assist a married
couple in doing what they could not do naturally: engage in coital
reproduction.’®®

*%4See Judith F. Daar, Assisted Reproductive Technologies and the Pregnancy Process:
Developing an Equality Model to Protect Reproductive Liberties, 25 AM. J.L. & MED. 455, 466
(1999) (discussing courts’ willingness to override reproductive rights of infertile women whose
embryos are conceived in vitro, because such women lack direct physical relationships with their
developing or cryopreserved embryos); Radhika Rao, Reconceiving Privacy: Relationships and
Reproductive Technology, 45 UCLA L. REv. 1077, 1112 (1998) (stating that “[bJodily integrity
does not guarantee infertile persons the right to conceive with the assistance of reproductive
technologies and reproductive collaborators because such procedures do not prevent any
invasion of the body™); ¢f Thomas Stuart Patterson, Note, The Quter Limits of Human Genetic
Engineering: A Constitutional Examination of Parents’ Procreative Liberty to Genetically
Enhance Their Offspring, 26 HASTINGS CONST. L.Q. 913, 928 (1999) (concluding that bodily
integrity plays no role in genetic engineering and that personal autonomy of women will not be
affected by inability to genetically engineer children).

%5The first baby born using in vitro fertilization was Louise Brown in 1978. See
Duenwald, supra note 5, at F5.

*6Single mothers and gay and lesbian couples have increasingly been resorting to
reproductive technology to have children of their own. See James Arth, Responding to the
Trend: Representing Same Sex Couples and Sperm Donors in Assisted Conception, TEXAS
LAWYER, July 22, 2002, at 23; Eils Lotozo, Gay and Lesbian Parents Fueling a ‘Gayby Boom’,
PHILA. INQUIRER, June 29, 2003, at A01.-

%7Under the Court’s jurisprudence, it is unclear whether tradition is necessary to
recognizing a liberty interest. See Lawrence, 123 S. Ct. at 2480 (stating tradition is only starting
point in substantive due process); Washington v. Glucksberg, 521 U.S. 702, 720-21 (1997)
(stating only fundamental rights “deeply rooted in this Nation’s history and tradition” qualify for
heightened scrutiny) (quoting Moore v. East Cleveland, 431 U.S. 493, 503 (1977)); see also Ann
MacLean Massie, Regulating Choice: A Constitutional Law Response to Professor John A.
Robertson’s Children of Choice, 52 WASH. & LEE L. REv. 135, 161-62 (1995) (discussing rights
protected thus far have been traditional ones); cf. Cass R. Sunstein, Is There a Constitutional
Right to Clone?, 53 HASTINGS L.J. 987, 989-95 (2002) (discussing limitations of traditionalism
approach). See generally Lawton, supra note 257, at 33242 (discussing role of history and
tradition in substantive due process jurisprudence).

8See Massie, supra note 267, at 162 (“[A]ssisted reproduction does not directly implicate
the values—bodily integrity, marital intimacy, or integrity of the family unit—that are central to
the privacy cases.”). But see Coleman, supra note 261, at 65-66 (finding it likely that Court
would extend right to procreate to some forms of ARTSs, particularly those that enable married
couples to reproduce using their own gametes); Robertson, supra note 261, at 454 (asserting
Court would likely grant protection to some reproductive and genetic technologies, if such cases
involving them arose); Sunstein, supra note 267, at 992 (stating good reasons exist to question
whether tradition should be exclusive basis for special protection).
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Notwithstanding these arguments, the Court could conclude that the right
to privacy extends to ART, reasoning that the Constitution protects any
reproductive decision making and recognizes rights that are not traditional .’
Under this reasoning, the Constitution also should protect any couples who are
trying to create a family and are unable to do so on their own.?"

Yet, even if the Court extended the right to procreate to ART, it is unclear
what level of scrutiny would apply. Some commentators have concluded that
the Court would permit the state to regulate ART as long as it did not “unduly
burden” the right to procreate—an approach consistent with Planned
Parenthood v. Casey.r” Others have concluded that the Court would allow the
state to interfere in the parents’ decisions only if the strict scrutiny standard is
satisfied: the state must possess a compelling state interest and only use means
narrowly tailored to further that interest.”’> Under this standard, the
Constitution would probably tolerate some limited regulation of ART.”” Even
if the right to procreate were not a significant barrier to regulating ART—

%9See Daar, Species, supra note 261, at 546 (noting there is some indication that courts
would view certain forms of assisted reproduction on equal footing with traditional
reproduction); see also David Orentlicher, Cloning and the Preservation of Family Integrity, 59
La. L. REV. 1019, 1036-37 (1999) (arguing tradition is not final test because rights, such as
abortion and contraception, which are not deeply rooted in tradition, are protected and
suggesting absence of traditional opposition by state and federal government counteracts
tradition argument of ban on asexual reproduction).

206,60 JOHN ROBERTSON, CHILDREN OF CHOICE: FREEDOM AND THE NEW REPRODUCTIVE
TECHNOLOGIES 3637 (1994) [hereinafter ROBERTSON, CHILDREN OF CHOICE].

271 See Coleman, supra note 261, at 66, 67 (arguing that “the Court’s prior decisions have
emphasized the importance of decisions about having and raising children, not the relationship
between reproduction and sexual intimacy”). The Court has applied the standard of undue
burden in other cases involving abortion rights. See Stenberg v. Carhart, 530 U.S. 914, 938-46
(2000) (applying undue burden standard in finding partial birth abortion statute
unconstitutional).

There is also support for applying an intermediate level of scrutiny to ART decisions. See
Foley, Right to Reproduce, supra note 261, at 645-46 (considering multi-tiered approach that
would permit some regulation of ART); Sunstein, supra note 267, at 995 (noting lower level of
scrutiny warranted for regulation other than ban).”

25,0 ROBERTSON, CHILDREN OF CHOICE, supra note 270, at 36-37; see also Foley,
Constitutional Implications, supra note 260, at 719, 721-26 (explaining why “a law that banned
all human cloning would . . . fail strict scrutiny”); Stephanie J. Hong, And ‘Cloning’ Makes
Three: A Constitutional Comparison Between Cloning and Other Assisted Reproductive
Technologies, 26 HASTINGS CONST. L.Q. 741, 754, 761 (1999) (arguing that ARTs are “likely
constitutionally protected forms of reproduction which may only be infringed upon with a
showing of compelling state interest”).

For a discussion of Professor Robertson’s view of strict scrutiny, see infra Section
IV.B.2(a); see also Sunstein, supra note 267, at 994-95 (suggesting that strict scrutiny should
apply to limits on practices that would resemble ban on assisted reproduction, cutting off all
realistic means to procreate).

3See infra Section [V.A.2 (analyzing parental rights under strict scrutiny standard); see
also Massie, supra note 267, at 159-70 (arguing that any procreative liberty interest that might
exist would be outweighed by child’s best interests, broadly defined).
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either because the right does not exist or because it could be overcome by a
sufficiently strong state interest—the right to parent would impede regulation.
For the reasons that follow, the right to parent actually may be the stronger of
the two rights in this context.

2. The Right to Parent

It is well established that parents possess the constitutionally protected
right to the care, custody, and control of their children.”’* This right allows
parents to make decisions on behalf of their children until they reach the age of
majority, with few exceptions. This fundamental right was recognized even
before the right to procreate—in fact, the right to procreate, first articulated in
Griswold v. Connecticut,*” is derived from the earlier parental rights cases of
Meyer v. Nebraska®™® and Pierce v. Society of Sisters.””" Integral to the strength
of this right is the presumption that parents act in their child’s best interests.2’®
The State can interfere with parental decisions only when it has a compelling
interest and the regulation is narrowly tailored to serve that interest.”

Decisions in the context of ART are as much parental as they are
procreative; perhaps, even more so, as technology gives parents greater control
over their children’s lives before they are born. When children are conceived
through ART—especially when IVF is used together with PGD—the intended
parents are not just making decisions about “whether to bear or beget a
child.”**® Rather, they are making parenting decisions about the kind of family
they will create and the quality of life their children will lead. For example, by
consenting to IVF through implantation of two or more pre-embryos or
consenting to ovulation stimulation where the likelihood of multiples is high,
the intended parents are expressing their willingness to raise multiples,?®' with
the added expense and energy necessary to raise two or more children of the
same age.” The intended parents also are presumed to express a willingness to

>MJennifer L. Rosato, Using Bioethics Discourse to Determine When Parents Should Make
Health Care Decisions for their Children—Is Deference Justified?, 73 TEMPLE L. REV. 1, 6
(2000) [hereinafter Rosato, Using Bioethics).

213381 U.S. 479, 484 (1965).

27262 U.S. 390, 40001 (1923).

277268 U.S. 510, 534-35 (1925).

*"See Parham v. JR., 442 U.S. 584, 602 (1979). See generally Rosato, Using Bioethics,
supra note 274, at 6-10 (explaining parental deference presumption).

PR osato, Using Bioethics, supra note 274, at 7.

208ee supra notes 20 and 247 and accompanying text (discussing preconception gender
selection and noting physical disabilities and health problems that sometimes result from ART).

**'0ut of all live births that resulted from ART in 2001 (as defined by CDC to include IVF
and ICSI), thirty-five percent resulted in multiple-infant live births. CDC REPORT 2001, supra
note 1, at 20 (using fresh, non-donor eggs). See infra notes 311-17 (discussing risk of multiples).

*#2See, e.g., Elster, supra note 137, at 619 (discussing difficulties associated with multiple
births); I. Nisand & F. Shenfield, Multiple Pregnancies and Embryo Reduction: Ethical and
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care for children with special needs, as it is more likely that the children of
ART (whether singletons or multiples) will be born at LBW or with congenital
abnormalities that require treatment.”®

With advancing technology, parents’ pre-birth decisions increasingly
impact the child’s future and quality of life. By using IVF and PGD together,
for example, intended parents can seclect pre-embryos with traits that
inexorably will affect the child’s identity, such as: whether the child will be
born disabled;’® whether the child is likely to develop a debilitating disease
later in life;?** whether the child will be a boy or a girl;*® or whether the child
will be born with a certain eye, hair, or skin color.”®’

Because decisions made in the context of ART are crucial for determining
the quality of life for the children who are ultimately created, it is appropriate
to categorize these decisions as parental. In addition, as the decision making
process becomes less about choosing whether to have a child at all and more
about deciding what kind of child the couple will have, guiding principles will
be needed that are broad enough to apply to all of these decisions and to
evaluate regulations in this area. The parental rights doctrine, a subset of the
family law paradigm, provides these guiding principles.

According to the parental-rights doctrine, parents deserve deference in
decisions made on behalf of their children, and the government (state or
federal) is limited in its ability to interfere with these decisions. Parental rights
are not absolute, as the government can issue narrowly tailored regulations that
further a compelling interest.”®® Preventing harm to children is one of the few
interests recognized as sufficiently compelling.?*’

Legal Issues, in ETHICAL DILEMMAS IN ASSISTED REPRODUCTION 71 (1997) (noting societal and
familial difficulties from multiple births); White & Leuthner, supra note 136, at 226-27
(discussing challenges of families with multiple-birth infants).

23See infra notes 315-18 and accompanying text (discussing studies that demonstrate
harm caused by ART). See generally White & Leuthner, supra note 136, at 226 (“Parents are
faced with the unusual demands of raising a large number of same-age siblings, some of whom
may present special developmental challenges as a result of prematurity.”).

45pe supra notes 9-16 (discussing IVF and PGD technological abilities to determine
genetic diseases in pre-embryos before implantation occurs and thereby avoiding birthing
impaired or disabled children). )

285See supra notes 11-14 and accompanying text (discussing use of ART to screen
embryos for debilitating diseases).

286See generally Claudia Kalb, Brave New Babies, NEWSWEEK, Jan. 26, 2004, at 44
(discussing use of various ARTs for sex selection).

%7See SILVER, supra note 99, at 83 (relating future scenario of parents choosing
appearance of their daughter). See generally supra note 248 (discussing ability to “engineer”
pre-embryos in order to achieve certain traits).

88 See supra notes 27172 and accompanying text (discussing standard).

5ee infra notes 290-93 and accompanying text (discussing state’s justified interference
when safety of children is at stake).
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However, to interfere with parental decision making, it is not enough for
the government simply to recite the mantra of preventing harm to children. The
child must actually be suffering from serious physical or emotional harm—fear
of harm is not enough and neither is minor harm. The State must assess the
harm to each child individually.

It is well-established that the government can interfere with parental rights
when necessary to protect children from serious physical and emotional
harm.””® The State accomplishes this goal primarily through its child abuse and
neglect laws,”' augmented by laws relating to adoption, custody, and child
support.”” In general, the harm must be both serious and imminent before
intervention is permitted: for example, a child may be removed when parents
have physically injured the child and it appears that they are likely to do so
again.”®

However, if the perceived harm is improbable or minor, intervention is
unwarranted. Moreover, the State generally cannot interfere to prevent future
harm.*** For example, even though Christian Science parents do not believe in
giving traditional medical care to their children, the State ordinarily does not
intervene until the child has already become ill, medical care has been denied,
and the child’s condition has become serious (life-threatening).’” Because of
the parental rights doctrine,”® our society is willing to tolerate even fatalities
that the State might have prevented if it had intervened earlier.?”’ Although it is

P0Gee Rosato, Using Bioethics, supra note 274, at 8; see also In re Tara Cabrera, 552 A.2d
1114, 1120 (Pa. Super. Ct. 1989) (holding state’s interest in protecting children from possible
death overrode parents’ religious objections to their child’s blood transfusions). See generally
Prince v. Massachusetts, 321 U.S. 158, 170 (1944) (stating that although parents are given
substantial rights to rear their children, they are not permitted to make “martyrs” out of them).

1 See Rosato, Using Bioethics, supra note 274, at 9 n.44.

2CLARK, supra note 186, §§ 20.1 (adoption), 19.1-.10 (custody), 3.3, 4.5 (child support).

% See id. § 9.4 (discussing child abuse and neglect).

P4See In re Green, 292 A.2d 387, 387 (Pa. 1972) (limiting State intervention to situations
when State action would prevent immediate harm to child); see also Leonard H. Glantz,
Research with Children, 24 AM. J.L. & MED. 213, 219-20 (1998) (arguing that “child is not a
creature of the state,” and State should only interfere with parent-child relationship in
exceptional circumstances).

5 See, e.g., Jennifer L. Rosato, Putting Square Pegs in a Round Hole: Procedural Due
Process and the Effect of Faith Healing Exemptions on the Prosecution of Faith Healing
Parents, 29 U.SF. L. REv. 43, 76-77 (1994) (discussing how State’s compelling interest in
protecting children whose lives are in imminent danger overcomes parent’s fundamental right to
free exercise of religion, guaranteed by First Amendment). :

2 See supra Section IV A 2 (discussing parental rights doctrine).

®Parents have been prosecuted after a sick child’s death. Walker v. Superior Court, 47
Cal. 3d 112, 139-41 (1988) (affirming conviction of involuntary manslaughter and child
endangerment charges resulting from death of four-year-old daughter due to meningitis when
parents substituted modern medicine for spiritual healing due to membership in Church of
Christ, Scientist), cert. denied, 491 U.S. 905 (1989); State v. Hays, 964 P.2d 1042, 1045-47 (Or,
Ct. App. 1998) (affirming conviction of criminal negligent homicide when father failed to treat
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often said that the State protects the “best interests of the child,” that is not true
when the child has parents who speak for him or her. The State can act only to
prevent infliction of serious harm.

The government is even more reluctant to intervene in parental decisions
before the child is born, even though some intervention probably would
improve the child’s welfare. Courts have refused to order cesarean sections
against a pregnant mother’s will, even if needed to protect the future child’s
health.2® Courts also have been reluctant to intervene in cases involving
mothers who take drugs while they are pregnant,299 although courts are less
reluctant to protect the child once she is born.’?’

This reluctance to interfere with pre-birth decisions is attributable to a
number of reasons: even if the fetus is considered viable, it is usually not

his son for leukemia due to his membership in Church of First Born), cert. denied, 527 U.S.
1006 (1999).

28500 In re A.C., 573 A.2d 1235, 1237 (D.C. 1990) (holding that patient who is near death
with viable fetus is entitled to make all medical decisions regarding herself and her baby, unless
patient is incompetent); /n re Baby Boy Doe, 632 N.E.2d 326, 326 (I1l. App. Ct. 1994) (honoring
woman’s choice not to undergo cesarean section, although refusal might resuit in harm to the
fetus). But see Pemberton v. Tallahassee Mem’l Reg’l Med. Ctr., Inc., 66 F. Supp. 2d 1247,
1254 (N.D. Fla. 1999) (holding mother’s constitutional rights not violated when court order
granted hospital petition to perform cesarean section in interest of unborn child).

Recently, a woman was charged with murder for failing to undergo a cesarean section.
Prosecutors argued the cesarean section could have prevented the stillborn death of one of her
twins. Pamela Manson, Mother is Charged in Stillborn Son’s Death, SALT LAKE TRIB., Mar. 12,
2004, at Al. The state agency had determined it lacked jurisdiction before the twins’ birth. /4.

29See In re Unborn Child of Starks, 2001 OK 6, § 19, 18 P.3d 342, 348 (Okla. 2001)
(holding state statute inapplicable to fetus and thus that state could not regulate mother’s prenatal
conduct).

Criminal actions against these mothers generally have failed, even if the child is born with
a positive toxicology. See Reinesto v. Superior Court, 894 P.2d 733, 737 (Ariz. Ct. App. 1995)
(dismissing indictment of substance-abusing mother because fetus not child protected under state
statute). To date, South Carolina remains the only state to allow criminal prosecutions of drug-
addicted mothers. See State v. McKnight, 576 S.E.2d 168, 179 (S8.C. 2003) (affirming decision
to convict mother of homicide for cocaine use during pregnancy that resulted in stillborn child),
cert. denied, 124 S. Ct. 101 (2003); accord Whitner v. State, 492 S.E.2d 777, 777 (S.C. 1995)
(defining child, under state criminal child endangerment statute, to include fetus in third
trimester and holding defendant mother guilty of child endangerment for ingesting cocaine
during third trimester of her pregnancy), cert. denied, 523 U.S. 1145 (1998).

30Gee In re Baby Blackshear, 736 N.E.2d 462, 465 (Ohio 2000) (holding newborn with
toxicology due to prenatal maternal drug use is per se abused child); In re Dependency of
C.R.C., Nos. 48366-8-1, 48367-6-1, 2002 WL 500654, at *4 (Wash. App. Apr. 1, 2002)
(removing child to foster care and terminating parental rights of mother who used drugs pre- and
post-natal and failed to attend rehabilitation). See generally David C. Brody & Heidee McMillin,
Combating Fetal Substance Abuse and Governmental Foolhardiness Through Collaborative
Linkages, Therapeutic Jurisprudence and Common Sense: Helping Women Help Themselves, 12
HASTINGS WOMEN’s L.J. 243, 249 (2001) (reporting court reluctance to convict mothers for
prenatal drug or alcohol exposure).
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considered a “person” under the law;*®' it is difficult to determine how the
pregnant mother’s decisions will affect the child; and, during pregnancy, the
mother’s right to bodily integrity is strong.’®

Although ordinarily the government is not permitted to intervene in
parental decisions unless serious harm actually has occurred or is imminent, in
narrow circumstances it can protect a group of at-risk children from future
harm. One of these circumstances is when parents possess a conflict of interest
that might impair their ability to look out for the child’s best interests. The
rationale behind this categorical conflict exception®® is that the conflicted
parents are unable to put their children’s needs above their own so that the
presumption in favor of parental decisions can no longer apply.® The parents
are essentially disqualified from acting as primary decision makers, and the
State, then, can act to protect this group of at-risk children from harm.

When a categorical conflict exists, courts give greater protection to every
child within the category and do not require the State to consider the individual
child’s circumstances.® For example, parents are limited in their ability to
volunteer their children as organ donors®® or research subjects,’” or to provide
consent for their daughters’ involuntary sterilizations.*®® The overriding
concern in these types of cases is that the parental decision makers may be
concerned about something or someone else besides the subject child; for
example, in donation, parents might prioritize the needs of other children; in
research, they might be lured by compensation; or in sterilization, they might

want to act to lessen their burden of caring for a handicapped or seriously ill
child.**”

0lSee supra notes 124-27 and accompanying text (discussing status of fetus, within
context of abortion debate).

*See supra notes 25764 (discussing strength of right to procreate when it involves
invasions of bodily integrity rather than mere private decision making).

*®I have previously designated categorical conflicts as types of cases where the risk of a
family member’s conflict of interest, when decision making, is so high that court intervention is
necessary. See Rosato, Using Bioethics, supra note 274, at 43-46. A situational conflict, which
is fact-based, arises when the decision maker’s ability to decide the patient’s best interests has
been impaired severely in a particular case. Jd. A situational conflict can be emotional, value-
based, or financial. /d.

zg:See id. at 43 (explaining rationale for conflict of interest exception).

Id.

*%See id. at 57-58, 58 nn.345 & 348-50.

*"’See generally Jennifer L. Rosato, The Ethics of Clinical Trials: A Child's View, 28 J.L.
MED. & ETHICS 362, at Section IV.A (2000) (discussing ethical standards for children in
research, which limit parental decision making).

AV Rosato, Using Bioethics, supra note 274, at 58-60 {(discussing parents’ conflict in
forced sterilization context).

3914 at 59 n.355 (citing cases).
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Where a categorical conflict of interest is identified, the State can limit the
parents’ decision making powers in ways not otherwise tolerated. The State
may disqualify the parent from making the decision at all,’'® or may require the
parent to seek approval of a neutral party before making a decision.>"'

B. Why Constitutional Rights Are Not Violated

The double-decker approach to regulation is crafted carefully to ensure
protection of the parents’ constitutional rights. The proposal is limited in a
variety of ways: a categorical conflict must exist; probability of serious harm
must be shown; and the conduct of third parties, not parents, is circumscribed.
These limitations help to ensure that strict scrutiny is satisfied and that
regulation is focused on protecting vulnerable populations.

1. Limited to Categorical Conflict

One fear of regulation has been that, if the State begins to regulate ART, it
may subject many decisions of future parents to governmental scrutiny. For
example, could carriers of cystic fibrosis be prevented from having a child
because of the risk of having a child afflicted with the disease? Could the State
penalize a mother over fifty years old for having a child, because the risk of
defects is significantly higher when mothers are older? Would the State require
a mother of a severely handicapped child to abort? The answer to these
questions is rno. These parents are not inherently conflicted and no third parties
are involved; thus, the State cannot step in and prevent the children from future
harm.

In contrast, intended parents engaged in the process of ART—whether
IVE, ICSI, or ovulation stimulation—are categorically conflicted. The
“emotional vortex™'? experienced by the parents causes them to obsess about
conceiving, rather than carefully considering the quality of life of the children

3108ee id. at 20-22 (precluding parents from making most treatment decisions for critically
ill newborns). Recently, however, courts increasingly hear cases dealing with a hospital’s refusal
to follow parents’ wishes regarding their critically ill newborns. See Megan Anne Jellinek, Note,
Disease Prevention and the Genetic Revolution: Defining a Parental Right to Protect the Bodily
Integrity of Future Children, 27 HASTINGS CONST. L.Q. 369, 385 n.103 (2000) (noting that there
has been increased judicial support for parental decision making, especially in cases where
hospital’s resuscitation severely compromises bodily integrity of infant); ¢f. HCA, Inc. v. Miller,
36 S.W.3d 187, 187 (Tex. App. 2000) (reasoning that it cannot recognize exception to general
rule imposing liability on physician for treating disabled infant without consent when
determination of health of child not made until after child’s birth or if child born in emergent
circurnstances), aff 'd, 118 S.W.3d 758 (Tex. 2003).

3USee generally Rosato, Using Bioethics, supra note 274, at 58-60 (discussing court
approvals required for involuntary sterilizations).

312yaldman, supra note 96, at 923.
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they are creating.’” “The power of wishful thinking obscures rational

deliberation.”'* This conflict is exacerbated by the fertility doctors, who are
looking out for their own interests rather than those of the children. As a result
of this synergistic “economic and emotional vortex,” the parents inadvertently
may risk the lives of their future children.

Specifically, parents may make high-risk decisions they would not
otherwise have made. They may use ovulation stimulation, which is more
likely to produce super-multiples,*’” agree to implant more than three embryos
in one IVF cycle, proceed with ICSI even when chromosomal abnormalities
are found in the father’s sperm,*'® or refuse to selectively reduce the number of
implanted embryos even though it would enhance the well-being of the
remaining embryos.*"’

The health-care provider likely will not alleviate this parental conflict. As
previously discussed,’® the provider is in a vortex of its own creation,
primarily concerned with the success rates of its program. In this position,
providers are more likely to take unwarranted risks and the industry is likely to
continue resisting regulation of its practices.

Because intended parents possess a categorical conflict when making
ART decisions, the State may justifiably regulate to prevent harm before it
occurs. At the same time, because of the risk of infringing on parental rights,
the State must take care to define “harm” in a manner that adequately protects
the children of ART but also respects the rights of the parents.

2. Limited Definition of Harm

Even when a categorical conflict exists, harm should justify intervention
only when a method or application of a method would result in a sigrificant
risk of serious physical or emotional harm. This definition is satisfied at the
state level by limiting practices that have been shown to harm children or to

*see id. (reporting infertile couples’ experience with ART as “profoundly disorienting
and wrenching”). See generally Council, Reproduction Report, supra note 45, at ch. 2 (pointing
out that interests of parent and future child are not co-extensive, and that existing ASRM
guidelines “make no allowance for any conflict of interest in this regard”).

14, at 923-24.

See supra notes 281-82 and accompanying text (discussing risk of multiples).

Mesee 1.C. Giltay et al., Subfertile Men with Constitutive Chromosome Abnormalities Do
Not Necessarily Refrain from Intracytoplasmic Sperm Injection Treatment: A Follow-Up Study
on 75 Dutch Patients, 14 HuM. REPROD. 318, 319-20 (1999) (reporting that all seventy-five
couples whose ICSI resulted in abnormal children had been counseled about increased risk).

3See supra note 190 (describing technique of selective reduction and parents’ reluctance
to reduce).

S supra note 312 and accompanying text (discussing “emotional vortex” and doctors’
conflicts of interest).
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have a significant probability of harming children seriously, such as causing
them to be born as a clone or as a multiple.

(a) The “Rights-based” View of Harm: Too Narrow

The “rights based” view of harm, articulated by Professor John Robertson,
is insufficiently protective of children’s welfare. Professor Robertson
consistently has expressed the view that the right to procreative liberty is quite
strong (even when assisted reproduction is used), and therefore governmental
intervention in ART decisions should be strictly limited®"” to situations where
there is tangible harm to the interest of others.’®® For harm to children to be
sufficiently tangible, he believes that there must be proof of harm, and it
appears that the harm must be physical.’*' It further appears that merely a
probability of harm (even to a group of children) would not be enough.’*
Therefore, in most instances, the parents’ decisions must be respected—even if
they choose HRC as an ART.®

I consider the tangible harm standard, which Professor Robertson
proposes, to be insufficiently protective of children’s interests. Because of
children’s vulnerability and the State’s important role as parens patriae,
waiting until a track record of harm exists is too late for intervention when a
conflict of interest already exists. As long as there is a significant likelihood of
harm, some intervention should be justified. Moreover, the harm can be
physical or emotional.

319ee supra notes 25868 and accompanying text (discussing strength of right to
procreate); see also John A. Robertson, The Question of Human Cloning, in ETHICAL ISSUES IN
HuMAN CLONING 207, 211, 221-22 (Michael C. Brannigan ed., 2001) [hereinafter Robertson,
Question of Cloning) (arguing that regulation of ART decisions should be subject to strict
scrutiny).

3206, ROBERTSON, CHILDREN OF CHOICE, supra note 270, at 41, 221; John A. Robertson,
Assisted Reproductive Technology and the Family, 47 HasTINGS L.J. 911, 915 (1996);
Robertson, Question of Cloning, supra note 319, at 221-22; John A. Robertson, Two Models of
Human Cloning, 27 HOFSTRA L. REV. 609, 618—19 (1999) [hereinafter Robertson, Two Models).

321Robertson, Question of Cloning, supra note 319, at 220-21. Psychological or social
harm does not rise to the level of harm worthy of government interference, but prenatal alcohol,
drug, E?glzd tobacco abuse does. ROBERTSON, CHILDREN OF CHOICE, supra note 270, at 121-22.

Id.

3professor Robertson’s view is exemplified by his qualified support for HRC. See, e.g.,
Robertson, Two Models, supra note 320, at 618-27 (arguing for procreative freedom to extend to
reproductive cloning absent showing of substantial harm). He views cloning as an infertility
treatment, at least for some couples, and considers the articulated risks to children to be
speculative. Robertson, Question of Cloning, supra note 319, at 217-18. He seems to have faith
that children, once born, will be loved by the families, regardless of how they were conceived.
Id.; Robertson, Two Models, supra note 320, at 623-24. He seems skeptical about the projected
psychological risks to cloned children, including fears of insecurity and confusion over their
identities. Robertson, Question of Cloning, supra note 319, at 217-18; Robertson, Two Models,
supra nete 320, at 622-23.
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(b) The “Open Future” View of Harm: Too Broad
The “open future” view of harm,*** on the other hand, is too broad.
Essentially, to limit a child’s open future is to limit a child’s autonomy by
limiting the paths she can choose before reaching adulthood.”® Under this
theory, parental decision making should be limited whenever it would
“substantially and irrevocably” limit the “child’s right to an open future.”**®

Professor Dena Davis has applied this definition in the context of ART.
She conceptualizes genetic decisions that parents must make (including ART
and the genetic testing of children) as a conflict “between parental autonomy
and the child’s potential autonomy.”*?” When the child’s right to an open future
is threatened by these decisions, parental autonomy must yield to the child’s
autonomy. For example, deaf parents should not be able to choose to have a
deaf child, because it denies the child the ability to function in a hearing world,
and parents should not be able to choose the sex of their child because they are
limiting their child’s choices through gendered expectations.?®

Although well-intentioned and child-centered, Professor Davis’ view is
inconsistent with the realities of parent-child relationships and the existing
family law paradigm. Parents have the right to limit their children’s right to an
open future in a myriad of ways deeply embedded in constitutional and family
law. For example, parents are permitted to raise their children in insular
religious communities—whether Christian Scientist or Amish—even though

3%48ee Dena S. Davis, Genetic Dilemmas and the Child’s Right to an Open Future, 28
RUTGERS L.J. 549, 551 (1997) [hereinafter Davis, Open Future).

*B1d, at 561-67.

3%DENA S. Davis, GENETIC DILEMMAS: REPRODUCTIVE TECHNOLOGY, PARENTAL CHOICES,
AND CHILDREN’S FUTURES 32 (2001) [hereinafter DAVIS, GENETIC DILEMMAS]; see also Davis,
Open Future, supra note 324, at 567.

Professor Lori Andrews seems to use a similar rationale to justify a ban on cloning.
Andrews & Elster, supra note 2, at 63. In her view, cloning would expose the child to “limited
experiences and limited opportunities.” /d. This is a different kind of harm than the tangible,
physical harm that Professor Robertson refers to, because the situations that Professor Andrews
seems concerned about might not cause tangible harm to the child but would lead to “[a]buses of
power” by parents over their children. /4. at 63—-64 (quoting Francis C. Pizzuli, Note, Asexual
Reproduction and Genetic Engineering: A Constitutional Assessment of the T echnology of
Cloning, 47 S. CAL. L. REV. 476, 497 (1974) (internal quotation marks omitted)).

In my view, to allow intervention to prevent an abuse of power is vague and not
sufficiently respectful of the parental interests implicated. There is a risk of abuse of power
inherent in any parent-child relationship, but the risk is usually diminished by the belief that, in
the end, parents will act cut of love for their children and will consistently do what is best for
them. See supra note 278 (citing sources discussing presumption that parents act in their
children’s best interests).

*2’DAviS, GENETIC DILEMMAS, supra note 326, at 23; see also Davis, Open Future, supra
note 324, at 563 (positing that parents can violate children’s rights by cutting off opportunity to
exercise those rights in future).

38Gee Davis, GENETIC DILEMMAS, supra note 326, at 65, 105-06; Davis, Open Future,
supra note 324, at 591,
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such an upbringing is likely to limit their children’s life choices outside those
communities.**® Parents are also permitted to make their children into athletes
and actors (early in life) to the exclusion of all other opportunities.®*°

Limiting choices in this way may be undesirable, but it is not unlawful.
Our legal system is founded on the premise that parents make the best
decisions on behalf of their children, and they must be given a protected zone
of privacy to make those decisions. Recent proposals to regulate ART seem to
be based on a broad view of harm—the Reprogenetics Report includes
proposals to further children’s and societal “well-being,”**' and the Council
has proposed recommendations intended to satisfy broad principles.’** Both
efforts go further than needed to prevent harm to children and, thus, would
result in excessive intrusion into the family.

(c) A “Significant Risk” View of Harm: Just Right

Ultimately, the definition of harm in this context must strike a delicate
balance by protecting children while respecting the parents’ decision making
authority. Existing abuse and neglect laws reflect this balanced approach.
Actual harm usually must be shown, unless the parents possess a conflict of
interest. If a conflict exists, then a lesser showing is permitted: state
intervention is justified if the parental decision would pose a significant risk of
serious physical or emotional harm.

Although the risk of harm need not be imminent, it should be at least
significant and serious. An undefined fear, or one that would not result in
serious injury, is insufficient.”>* Based on the available medical literature, some

3See Wisconsin v. Yoder, 406 U.S. 205, 229-31 (1972) (holding state cannot force
Amish parents to send their children to high school).

30See, e.g., TONY CASTRO, MICKEY MANTLE: AMERICA’S PRODIGAL SON 13-14, 18 (2002)
(stating that after naming him after baseball hall-of-famer, Mantle’s father taught him to switch-
hit as toddler and directed him in his career); Greg Couch, Just Blame Trend on 2 Fanatic
Fathers: Woods and Williams Give New Meaning to Parental Pressure, CHI. SUN-TIMES, June
20, 2002, at 119 (reporting that fathers of Tiger Woods and Serena and Venus Williams had
their children practicing their future professional sport at three and one-half and four years of
age, respectively); Whatever It Takes: In Pursuit of the Perfect 10, at
http://www.cnn.com/CNN/Programs/presents/index.perfect.10.html (last visited Mar. 3, 2004)
(reporting that preparation for competitive gymnastics begins with girls as young as two years
old and becomes focus of young woman’s life); see also Bruce Gierson, Spellbound, N.Y.
TIMES, Sept. 1, 2002, § 6 (Magazine), at 48 (relating story about parents preparing their children
for spelling bee competitions, to exclusion of other experiences).

3 31Reprogeneti‘:'s Report, supra note 78, at S3-S7.

332See supra Section 111.B.2.(a) (discussing Council’s recommendations).

*3Lori B. Andrews, Beyond Doctrinal Boundaries: A Legal Framework for Surrogate
Motherhood, 81 VA. L. REv. 2343, 2374-75 (1995) (arguing speculative risks of surrogate
motherhood do not justify ban).
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children of ART are likely to suffer serious physical harm as a result of their
parents’ decisions.***

3. Regulation Limited to Third Parties

The final limitation to prevent a slippery slope is to focus any regulation
or oversight on third parties. By focusing on the health-care provider’s
methods rather than the parents’ decisions, the risk of infringement is lessened
considerably.

The proposed statewide bans on cloning are intended to prevent providers
from making this method available to parents altogether, and the limitation on
the number of implantations also constrains the doctor’s conduct: doctors will
not be able to give parents the option of implanting more than three pre-
embryos, except in exceptional circumstances. Any federal legislation
proposed by the RTAC or policies articulated by the RTB will focus on
restricting the fertility industry with direct prohibitions on parental choices as
the last resort. .

Also, the double-decker approach is narrowly focused on the harm to
vulnerable populations, thus permitting most infertile couples to take full
opportunity of the available methods. The federal constitution does not give
every couple an unfettered right to procreate. Considered along with the more
balanced definition of harm set forth above, any infringement on parental
rights is unlikely.

V. CONCLUSION

The objective of this Article has not been to make the case that ART
should be banned. Many healthy children have been born to loving families
using these methods. However, these important decisions must be made more
responsibly than in the past to ensure the safety and well-being of future
children. Focused state regulation and federal oversight of developing
technologies are central to remedying the problems created by the lack of
regulation over the last twenty-five years.

¥ See supra Section I11.A (offering evidence of harm caused by ART).
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