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1. INTRODUCTION
China has emerged as a global economic superpower. Its economic growth, since the
reforms of Deng Xiaoping until today, is unique in history. Its development, in many aspects,
is phenomenal. While the Chinese government is building a modern and industrialized state,
questions on social and legal development in China may arise.
One critical challenge of China’s emergence is the modernization of its legal system
and moving toward the rule of law1. In Marc Galanter’s definition of a ‘‘modern legal
system’’, the law should be transactional and people’s rights should not be influenced by
factors like their sex, ethnicity or religion2. In other words, a modern system should recognize
that all are equals and prevent discrimination. According to Galanter, the law should also be
‘‘universal’’ and applied without discrimination3. In pursuing the modernization of its legal
system, China needs to counter discrimination and advance equality for minorities.
Like in nearly all nations, discrimination has always been part of China’s history4. For
instance, Shuping Wang, a 2002 Global Public Service Scholar at NYU School of Law, noted
in a paper on China’s policy toward minorities that ethnic groups were seen and treated as
barbarians in ancient China:
[F]or most of China’s history, the Han in Central China discriminated against
‘backward’ ethnic groups; while in other periods ethnic groups assumed
power, such as in the Yuan and Qing Dynasties. In such periods, the
governing minority ethnic groups discriminated against other ethnic groups,
including the majority Han.5
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The world’s most populous country has over 56 minority ethnic groups (minzu), with the Han
population being the majority group6. Although development is lifting people out of poverty
at a rapid rate, minorities in the country seem to benefit far less from the economic progress in
China: minorities represent 8.2% of the total population but they comprise 40% of the poor 7.
The treatment of minorities and other forms of discrimination documented in China have been
criticized by Western media, NGOs and scholars8.
While the author does not have the requisite expertise to fully and justly analyze
discrimination in China and to judge of how the government is dealing with it through
policies and the law, this paper reviews the relevant literature and provides an overview of the
existing legal framework protecting against discrimination in the workplace9. The four main
questions the author tries to answer are the following:
▫

What are the main forms of discrimination in employment?

▫

Do Chinese citizens have a recognized fundamental right to equality?

▫

Is the legal corpus and system adequately protecting people against illegal
discrimination?

▫

Is China evolving toward less discrimination?

After looking at the possible grounds of discrimination such as gender, ethnicity and religion,
the relevant laws are examined. How non-discrimination provisions are and can be enforced
in Chinese courts is then discussed. It concludes with an assessment of the Chinese
government’s actions to cope with discrimination.
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2. DISCRIMINATION IN THE WORKPLACE
Discrimination in employment is widespread and well documented in China. A study
conducted in ten large cities by a team of academics from Peking University, Tsinghua and
the China University of Political Science & Law in 2006 indicated that about 85.5% of the
3,424 respondents interviewed thought that discrimination in the workplace exists and 58% of
them thought the problem was severe10. Ronald C. Brown, a professor of law and former
Fulbright Distinguished Lecturer at Peking University Law School, had his attention caught
by a job advertisement posted on a wall outside of the Ministry of Labor in Beijing in 1996.
The add read as follows:
Seeking an office clerk. Female, decent height and appearance. All five facial
organs must be in the right place [wu guan duan zheng].11
Discrimination can also go much further than physical attributes. Apparently, in 2005, it was
reported by Chinese media that some employers refused to hire qualified candidates because
they were born as dogs in the Chinese astrological cycle12. Although this can be a somewhat
isolated peculiar case of discrimination, it is fair to say that discrimination in work is quite
common in China.

2.1. Possible grounds of discrimination
Discrimination exists based on many grounds. Gender, health status, physical traits,
ethnicity (residence) and religious beliefs are among the most common factors of
discrimination in employment13.
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Other types of discrimination, based on the name or the age, have been reported as
well. For example, the manager of a store wanted to hire a woman to be a salesperson but
quickly changed his mind when he learned that her family name was ‘‘Pei’’, which in
Mandarin can sound like ‘‘loosing money’’14. Same situation happened when a young man
named ‘‘Jia’’ applied for a customer service position in a company. The manager did not hire
him because Jia is pronounced like the word ‘‘fake’’15. Another department store had
stipulated in its official employment policy that all sales representatives should be below 35
years old and be registered as permanent resident of Beijing16. It is well known in China that
many employers prefer to employ young people and that older candidates, even though
qualified, may struggle more to find a job17.

i) Gender
Women clearly play a very important role in all aspects of the Chinese society. Their
equality to men has long been recognized and is now officialised by the Constitution18. Mao
Zedong, in a speech given in 1955, declared:
Enable every woman who can work to take her place on the labor front under
the principle of equal pay for equal work. This should be done as soon as
possible.19
Nonetheless, many women continue to be victim of gender-based discrimination. The
online China Information Center20 reports that general discrimination against women has
14
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created a severe newborn gender imbalance, mainly caused by selective abortions 21. In an
interview with the Xinhua News Agency, Liu Bohong, vice-director at the All-China
Women's Federation, highlighted the fact that ‘‘gender inequality is everywhere: from
selective abortions to employers' preferences for male graduates’’22. According to Ms. Liu,
gender discrimination is the result of ‘‘male chauvinism that is deep-rooted in Chinese
culture’’23.
Professor Ronald Brown notes that it is ‘‘an open secret in China that female college
graduates suffer discrimination from employers when applying for jobs, with the inequality
known to almost all college students’’24. Brown even reports the fact that some female
graduate students have started to include sexy photos wearing bikinis or short skirts in their
job applications25.
Statistics demonstrate the seriousness of the problem. A recent survey on employment
realized by the Southwest University of Political Science & Law confirmed that ‘‘[n]early 70
percent of Chinese women college graduates face sexual discrimination while job-hunting’’26.
Female executives earn around 58% of what males earn while female doctors earn
approximately 63% of the male doctors’ salary27. The results of another survey realized by the
Ministry of Labor and Social Security showed that ‘‘67% of employers set gender restrictions
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against women or required in employment contracts that female employees don't become
pregnant for a certain number of years’’28.
What is the most troubling however is the resilience that many women tend to show
when they face discrimination. The Southwest University of Political Science & Law’s survey
on employment reveals that most women victim of discrimination often simply choose to
tolerate it29. One survey participant said: ‘‘[w]hen turned down by one employer we just try
another’’, ‘‘it’s a waste of time arguing with employers about the discrimination’’30.
Referring to the laws protecting women against discrimination, Zhang Youyun, vice-president
of the China's Employment Facilitation Association, notes that ‘‘when it comes to gender
inequality, the gap between legal stipulations and reality is wider than in any other area’’31.

ii) Health status
Discrimination based on health conditions is well known. It constitutes an important
problem in China given the large population and the huge number of people infected by
diseases. For example, more than 10% of the population, around 120 million people, is
believed to be infected by hepatitis B32. Studies also report that approximately 840,000 people
are HIV positive33.
A British firm conducted a survey on employment conditions for people living with
hepatitis B in China and found that 52% of the participants, all carriers of the virus, once lost
their job or educational opportunity due to their health condition34. The Beijing University
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Law School found similar results in surveying job seekers. Their results show that 56% of
hepatitis B carriers have not been employed, mostly because they were classified as
‘‘substandard’’ on their physical exam35. Perhaps more disturbing is the fact that 36.6% of the
general public interviewed found that not hiring someone because she is infected by hepatitis
B is not a form of discrimination36.
Hepatitis B discrimination has been at the center of the quest for equality and nondiscrimination37. Many important cases involving hepatitis B carriers have paved the way to
discrimination litigation in China38. Thomas E. Kellogg, Senior Fellow at Yale Law School,
notes that ‘‘a key factor in the rise of hepatitis B discrimination litigation in China has been
the active engagement of civil society groups’’. One of the most mediatized and tragic story of
hepatitis discrimination is the case of Zhou Yichao which caught the attention of NGOs and
the general public39. Zhou Yichao was a graduating student of Zhejiang University, in the
Zhejiang province, who applied for a position with the local government40. He passed the
city’s civil servant qualification test with success but his application was eventually turned
down because of his health condition, being a hepatitis B carrier 41. Desperate and angry, he
killed a government representative responsible for recruitment and seriously injured another
one. Mr. Zhou was arrested and sentenced to death. He was executed in March 200442.
Following the Zhou incident, in November 2003, the first hepatitis B discrimination
lawsuit was brought before the People’s Court in the Xinwu District, in Anhui Province.
Zhang Xianzhu was a young university graduate who received the highest score in the Wuhu
35

Thomas E. Kellogg, supra note 32, at 25-26.
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civil service qualifications examination43. The local Personnel Bureau, however, rejected his
application because it was found after an employment medial exam that he was infected by
hepatitis B44. Zhang filed a lawsuit and alleged discrimination and a violation of his right of
equality guaranteed by the Chinese Constitution45. The Court accepted to hear the case and
delivered a judgment ruling in favour of Zhang. However, the Court decision was not clearly
‘‘anti-discrimination’’ and did not impose any sanction or suggest any measure to redress the
wrongdoing. The Court simply held that ‘‘there was insufficient evidence to demonstrate that
Zhang, although an HBV carrier, belonged to one of the seven HBV groups that Anhui’s
provincial health standards barred from public service’’46. As pointed out by a Chinese
lawyer, Mr. Zhang won purely on technical grounds47.
The Zhou and Zhang cases sparked national and international attention and became
emblematic of the cause of millions of people who are denied job opportunities because of
their health conditions. For instance, a non-profit organization defending hepatitis carriers’
rights has set up an Internet forum for people living with the disease in China. Available at
www.hbvhbv.com, the website’s welcome page states the following:
The hbver (Hepatitis B virus carriers) group has met different degree [of]
discrimination in education, employment and many other aspects of life for
some histor[ic] reason. We offer a communication platform for 120 million
hbver to search medicine, exchange feeling[s] and seek help and make the
hbver never feel lonely and helpless. We made much effort for protecting
hbvers' legal right such as [in] the first HBV discrimination lawsuit of Zhang
Xianzhu, [a] review of constitutionality submitted by 1161 citizens, etc. 48
Until recently, several governmental agencies had, as a policy, bans on employment of
hepatitis B or/and HIV carriers (and people with disabilities or ‘‘non-standard’’ physical
43
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traits). However, in 2005, in the aftermath of the Zhou and Zhang affairs, the Ministries of
Health and Personnel drafted the first health standards for public servants49. A new regulation
was issued, mostly to ease the tensions resulting from the wave of sympathy the Zhou and
Zhang cases caused, called General Standards on Physical Examinations Relating to the
Employment of Civil Servants50. These standards officially allowed people with hepatitis B
and other diseases or disabilities to be hired for a government position51. Nonetheless, it may
be quite possible that some discrimination persists in a number of local governments and
agencies52.

iii) Physical traits
Discrimination based on physical attributes is perhaps the most widespread type of
discrimination in China, like anywhere else. Chinese employers, public and private, are often
known to give importance to factors such as good look, height, weight, body-shape and,
obviously, disabilities53. Many cases physical discrimination have been reported. One
example is a man who could not be hired as teacher because his height was below the required
standard54. The China Daily published an article on discrimination in public service
recruitment revealing that ‘‘many regional governments had regulations disqualifying public
servants with physical disabilities’’ and that ‘‘some regulations limit public servants' height
and some provinces had strange requirements for the appearance of public servants’’55. It
also reported that agencies in the Hunan Province used to refuse women having asymmetrical

49

Hep B carriers allowed to join public service (China Daily, January 1, 2005), available online at

http://www.chinadaily.com.cn/english/doc/2005-01/21/content_411013.htm.
50

Xun Zeng, supra note 10, at 1004.
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Ronald Brown, supra note 11, at 383.
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Charles Chen and Jihong Wu, supra note 14, at 40.
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breasts56. Today, many of the hiring policies setting unnecessary physical requirements have
been abandoned in China, mainly due to public criticism and a growing recognition that
discrimination should be proscribed57. Interestingly, Professor Ronald C. Brown, arguing
against discrimination based of people’s height, remembers the fact that Deng Xiaoping was
only 4 feet 11 inches!
The first case involving the constitutional right to equality was one alleging the
‘‘illegality’’ of a minimum height requirement58. In 2001, a Sichuan University law student
named Jiang Tao could not qualify for a position with the People’s Bank of China because he
did not meet the minimum height requirement, stated in a job advertisement, which was set at
5 feet 6 inches59. Jiang decided to challenge the bank’s hiring policy in courts and sued on the
basis of a violation of his right to equality guaranteed by the Chinese Constitution. He also
argued that the bank should ‘‘assume corresponding legal liabilities’’ and wanted the Court to
conclude that height discrimination was illegal60. Unfortunately, because the bank removed
the advertisement containing the height requirement, Mr. Jiang’s case was dismissed by the
Court who concluded that the case could not be judicially reviewed 61. The Court also
specified that cases like Jiang’s one would fail anyway because ‘‘the Chinese Administrative
Litigation Law only permits review of administrative action taken within the scope of the sued
entity’s formal regulatory responsibilities’’62. In this case, hiring policies were not part of the
People’s Bank of China’s regulatory responsibilities. From a Western point of view, this
narrow interpretation and rigid view of judicial review can appear uncommon. Although the

56

Id.

57

Charles Chen and Jihong Wu, supra note 14, at 40.

58

Xun Zeng, supra note 10, at 991.
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Jiang Tao case was not successful, scholars generally agree that it advanced both antidiscrimination and constitutional litigation63.

iv) Migrants and minorities
The official position in China is that there is no racial discrimination. According to
Dainzhub Ongboin, vice director of the State Ethnic Affairs Commission, ‘‘China's ethnic
groups enjoy equal status and live in harmony’’ and ‘‘there is no discrimination (directed at
any ethnicity)’’64. Mr. Dainzhub also argued that ‘‘[t]he 56 ethnic groups are like brothers
and sisters living in one family’’ 65. Yet, many trivial incidents have been reported where Hans
were preferred over people of other ethnic groups for jobs66.
The target of most criticism from anti-discrimination and human rights groups was the
hukou system established in China – or maybe more the consequences of it for migrant
workers67. Briefly, with the hukou system, all Chinese citizens have a registered permanent
residence at the local Public Security Bureau68. The residence registration normally appears
on their personal identification documents and it led many employers and local governments
to discriminate based on the permanent residence of applicants 69. Discrimination on this
ground, already a big problem for decades, could become a pressing issue. Studies show that
the number of migrant workers, leaving rural areas for the cities, could reach 300 million by
201070. For example, the Beijing Municipal Government had a hiring policy allowing Beijing
63

See Thomas E. Kellogg, supra note 32, at 25, Xun Zeng, supra note 10, at 991 and Ronald Brown, supra note

11, at 400.
64
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non-residents to work in only 12 out of 204 types of jobs71. As a sign of progress and a result
of the central government’s commitment to eliminate discrimination, this policy has been
abandoned in 200472. The government also ratified the International Labour Organization
Discrimination Convention in 2006 that came into force in January 2007 and banned
employment discrimination on the basis of social origin73.
Concrete measures to fight discrimination has been taken but as Amnesty International
put it, ‘‘although the central government has shown increased commitment to addressing
discrimination against internal migrants and denial of their rights, enforcement of new
regulations has not been effective at the local level’’74. Improving enforcement is key to the
reduction of discrimination on all grounds.

v) Religious beliefs
Experts generally agree that minorities of Islamic and Christian faith along with
Tibetans and, more particularly, the followers of the Falun Gong cult are often persecuted and
repressed75. Yet, very few cases of employment discrimination based on religious beliefs are
reported in the literature76. As presented below in sections 3.1 and 3.2, the Chinese
Constitution and the Labor Law respectively guarantee freedom of religion and protect
workers against discrimination based on religious beliefs77.
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3. THE ANTI-DISCRIMINATION LEGAL FRAMEWORK
The Chinese government deals with the issue of discrimination through many legal
instruments. After an overview of the relevant constitutional provisions, the specific laws
addressing discrimination in employment are examined.

3.1. The Chinese Constitution, equality and unity
The Constitution contains several provisions addressing the issue of discrimination.
Given the long history of tensions with minorities, importance is conferred to unity and
equality between the different ethnic groups. The preamble of the Constitution highlights the
‘‘official’’ position of the government on minorities as well as ethnicities’ role and relevance
in the Chinese society:
The People's Republic of China is a unitary multi-ethnic state created jointly
by the people of all its ethnic groups. Socialist relations of equality, unity and
mutual assistance have been established among the ethnic groups and will
continue to be strengthened. In the struggle to safeguard the unity of the
ethnic groups, it is necessary to combat big-ethnic chauvinism, mainly Han
chauvinism, and also to combat local-ethnic chauvinism. The state will do its
utmost to promote the common prosperity of all ethnic groups.78
The real challenge, as stated in this paragraph of the preamble, may well be to reduce
considerably chauvinism. The government may adopt correct laws and policies to fight
discrimination but the outcome of its legislative actions will always depend on social and
cultural change. Eliminating discrimination requires time, public acquiescence, support and
concrete actions. To properly act against discrimination, the government has to provide
citizens with enforceable rights and promote simple procedures to complain and be
compensated.
Equality between all ethnic groups is recognized as a general constitutional principle
in Article 4 of the Constitution. This provision stipulates that ‘‘[a]ll ethnic groups in the
People's Republic of China are equal’’ and that the State shall protect the ‘‘lawful rights and
78

Preamble, Constitution of the People’s Republic of China, supra note 18. Emphasis added.
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interests of the minority ethnic groups’’ in developing a ‘‘relationship of equality, unity and
mutual assistance’’ between all ethnic groups79. It furthermore asserts that any type of
discrimination or oppression against minorities is prohibited and allow for some governance
autonomy for some ethnic communities80.
However, the key constitutional provision sanctioning the principle of equality is
Article 3381. This article confirms equality for all citizens as a fundamental right and is seen
as enabling litigation against discrimination82. It reads as follow:
All persons holding the nationality of the People's Republic of China are
citizens of the People's Republic of China. All citizens of the People's
Republic of China are equal before the law. The state respects and guarantees
human rights. Every citizen is entitled to the rights and at the same time must
perform the duties prescribed by the Constitution and the law.83
It is worth noting that the third paragraph on human rights has been added in the 2004
constitutional amendments to the Constitution at the 2nd Session of the 10th National People’s
Congress84. The Universal Declaration of Human Rights recognizes the right to equality as an
essential human right: ‘‘[a]ll human beings are born free and equal in dignity and rights’’85.
Consequently, equality among Chinese citizens should be seen as a constitutional guarantee
and should be protected by the government.
The broad ‘equal protection clause’ that is Article 33 is reinforced by other more
specific provisions86. For example, Article 34 protects the right of all citizens to vote

79

Article 4, Constitution of the People’s Republic of China, supra note 18.

80

Id.

81

Article 33, Constitution of the People’s Republic of China, supra note 18.
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Thomas E. Kellogg, supra note 32, at 24.
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Article 33, Constitution of the People’s Republic of China, supra note 18. Emphasis added.
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University of Political Science and Law, Beijing, 2005, at 5.
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Amnesty International, supra note 8, at 3.
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Thomas E. Kellogg, supra note 32, at 24.
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regardless of their ethnic status, race, sex, religion, level of education, etc87. Article 36
guarantees freedom of religion and ensures that no citizen should be victim of discrimination
because of its religious belief88.
In contrast, Article 42, where it is stipulated that every citizens have the right and the
duty to work, does not expressly mention discrimination:
Citizens of the People's Republic of China have the right as well as the duty to
work. Using various channels, the state creates conditions for employment,
strengthens labour protection, improves working conditions and, on the basis
of expanded production, increases remuneration for work and social benefits.
Work is the glorious duty of every able-bodied citizen. All working people in
state enterprises and in urban and rural economic collectives should perform
their tasks with an attitude consonant with their status as masters of the
country. The state promotes socialist labour emulation, and commends and
rewards model and advanced workers. The state encourages citizens to take
part in voluntary labour. The state provides necessary vocational training to
citizens before they are employed.89
Similarly, Article 46 stating that Chinese citizens have a duty to and a right to receive
education is relatively quiet on discrimination. It simply says that the State should promote
the moral, intellectual and physical development of young people90.
Article 48 of the Constitution however affirms clearly the equality of women and men
in the Chinese society and provides legal protection against employers tempted to
discriminate based on gender:
Women in the People's Republic of China enjoy equal rights with men in all
spheres of life, in political, economic, cultural, social and family life. The state
protects the rights and interests of women, applies the principle of equal pay

87

Article 34, Constitution of the People’s Republic of China, supra note 18.

88

Article 36, Constitution of the People’s Republic of China, supra note 18. It reads as follow:
Article 36. Citizens of the People's Republic of China enjoy freedom of religious belief. No state organ,
public organization or individual may compel citizens to believe in, or not to believe in, any religion; nor
may they discriminate against citizens who believe in, or do not believe in, any religion. […]
Emphasis added.
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Article 42, Constitution of the People’s Republic of China, supra note 18.
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Article 46, Constitution of the People’s Republic of China, supra note 18.
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for equal work to men and women alike and trains and selects cadres from
among women.91
Article 48 is fundamental, as important as the provisions addressing issues with ethnic groups.
If Chinese minorities and women enjoy equality as a constitutional right, citizens also
have a sacred duty to maintain the nation and all ethnic groups united92. The duty to safeguard
unity in the country is one of the fundamental duties enunciated in the Chapter Two of the
Constitution that includes, among others, the duty to safeguard the security, honor and
interests of the motherland, the duty to defend the country and resist aggression and the duty
to pay taxes93.
Finally, the State Council is the governmental entity in charge of directing and
administering ‘‘affairs concerning the ethnic groups and to safeguard the equal rights of
minority ethnic groups’’94. Section 4 below will analyze the potential role of the courts.

3.2. Specific laws addressing discrimination in employment
In addition to constitutional provisions, the Chinese government has enacted several
specific laws regulating employment and expressly addressing discrimination. Among the
most often cited by scholars are the Labor Law95, the Regulation of Labor Market
Management96, the Rules on the Administration of Human Resources Markets97, the
Regulation of Women’s Work Protection98, the Law on Protection of Women’s Rights and

91

Article 48, Constitution of the People’s Republic of China, supra note 18.
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Article 52, Constitution of the People’s Republic of China, supra note 18.
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Interests99, the Notice on Migrant Worker’s Employment100, the Law on the Prevention and
Control of Infectious Diseases101, the Law on the Protection of Disabled Persons102, the Civil
Service Law103 and the Employment Promotion Law of the People's Republic of China 104. The
most important ones are examined below.
The Labor Law of the People’s Republic of China is the premier legal text governing
labor relations. The Labor Law was adopted on July 5, 1994 and entered into force in January
1, 1995. Article 1 defines the general goals of the law:
This Law is hereby formulated in accordance with the Constitution in order to
protect the legitimate rights and interests of labourers, readjust labour
relationship, establish and safeguard the labour system suiting the socialist
market economy, and promote economic development and social progress.105
Article 2 provides that the Labor Law applies to enterprises, individually-owned economic
organizations, governmental agencies and labourers and Article 3 stipulates workers’ general
rights: to be employed on an equal basis, to choose occupations, to obtain remunerations for
labour, to take rests, to have holidays and leaves, to receive labour safety and sanitation
protection, to get training in professional skills, to enjoy social insurance and welfare
treatment, and finally, to submit applications for settlement of labour disputes106.
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Article 12 is the principal anti-discrimination clause in the Labor Law and reads as
follow: ‘‘[l]abourers shall not be discriminated against in employment due to their
nationality, race, sex, or religious belief’’107. It is worth noting that physical traits and health
status, perhaps the most common grounds of employment discrimination, have not been
included in this provision. Health status discrimination, at least in the public sector, has been
tackled by the government with the General Standards on Physical Examinations Relating to
the Employment of Civil Servants issued jointly by the Ministry of Personnel and the Ministry
of Health on January 20, 2005108. This set of regulations was drafted in 2004 in response to
the hepatitis B litigation cases, especially the Zhang Xianzhu case. The regulation lists many
diseases and allows carriers to be hired if the disease has not manifested severely itself, is not
contagious and doesn’t alter the carrier’s capacities109. However, the difficulty to force and
monitor enforcement at the local level limits the General Standards reach110.
Gender-based discrimination, however, is expressly prohibited by Article 13 of the
Labor Law stating that:
Women shall enjoy equal rights as men in employment. Sex shall not be used
as a pretext for excluding women from employment during recruitment of
workers unless the types of work or posts for which workers are being
recruited are not suitable for women according to State regulations. Nor shall
the standards of recruitment be raised when it comes to women.111
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As noted above, specific regulations reaffirm and complement the protection given to women
in the Labor Law112.
People with disabilities and minorities are also vaguely addressed in the Labor Law
under Article 14: ‘‘[a]ny special stipulations in laws and regulations about the employment of
the disabled, minority people, and demobilized soldiers shall be observed’’113. In fact, it
mainly refers to the provisions included in the Law on the Protection of Disabled Persons that
was amended and adopted at the 2nd Session of the Standing Committee of the 11th National
People’s Congress on April 24, 2008114. With this law, the government made progress on the
ground of protecting vulnerable groups, notably in promulgating special measures or
affirmative actions in favor of them, notes Eric G. Zheng, an expert on social development in
China115. Article 2 of this law provides a description of what should be considered as being a
‘‘disabled person’’: ‘‘a person who suffers from the loss or abnormity of a certain organ or
function, psychologically, physiologically or in human structure, and has lost all or in part
the ability to normally carry out certain activities’’116. Article 3 articulates a general principle
of non-discrimination toward disabled people:
Disabled persons shall enjoy equal rights with other citizens in political,
economic, cultural, social, family life and other aspects. It shall be prohibited to
discriminate against, insult and injure disabled persons and derogate the
personal dignity of disabled persons through mass media or by other means.117
Chapter IV on the Law on the Protection of Disabled Persons deals with employment of
people with disabilities and includes several directives to governmental agencies to promote
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the hiring and assistance of disabled. For instance, Article 33 stipulates that the State should
adopt a ‘‘pro rata employment arrangement system for disabled persons’’ and Article 35
provides that ‘‘the local People’s governments at all levels and the rural organizations at the grassroots
level shall organize and support disabled persons in rural areas being engaged in planting, breeding,
handicraft and other forms of production’’118.

Finally, Article 46 of the Labor Law enacts the principle of ‘‘equal pay for equal work’’
among all workers in China, regardless of their status or origin119.
Another legal instrument of great importance is the Regulation of Labor Market
Management120. This regulation applies to worker’s job application and recruitment activities
by employers121. Article 11 is the key anti-discrimination provision and stipulates:
While hiring a person, the employer shall not refuse to hire or enhance hiring
standard on the basis of gender, nationality, race and religion, except those
provided by state laws concerning unsuitable types of work or positions.122
Once again, discrimination based on physical attributes and health status in not expressly
forbidden under this provision. Also, a major weakness of the Labor Market Regulation is that
although its Chapter VI provides sanctions that can be imposed in some cases when
employers breach their obligations, no sanction is imposed under this law if the employer
violates Article 11 in discriminating among job applicants.
Lastly, in reaction to public pressure and in conformity with the foremost objective of
maintaining stability, the Standing Committee of the Tenth National People’s Congress
adopted the Employment Promotion Law in 2007123. It entered into force on January 1,
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2008124. The Employment Promotion Law is perhaps the most important anti-discrimination
legal instrument ever adopted in China. It is a sort of compendium of all anti-discrimination
provisions examined above and can be seen as a serious attempt to address and eliminate all
forms of discrimination in labor. As Thomas E. Kellogg highlights, this law has been
designed in consultation with the public and NGOs and offers workers equal protection
whether they work in the public or private sectors125.
Article 1 provides that the law is enacted to promote employment, positive interaction
between economic development and increase of employment as well as to promote the
harmony and stability of society126. Article 3 forbids discrimination based on ‘‘on factors
such as ethnicity, race, gender, religious belief etc.’’ for job seekers127. It is interesting to note
that the provision does not limit the grounds of discrimination considered illegal as previous
laws did128.
Chapter III of the Employment Promotion Law entitled ‘‘Fair Employment’’ includes
several provisions that are very protective of the workers and seem to tackle forcefully labor
discrimination. Article 25 stipulates that:
The people’s governments at all levels shall create an environment for fair
employment, eliminate employment discrimination and formulate policies and
take measures to support and aid the people who are difficult to get a job.129
Article 26 provides that:
When an employer recruits employees, or when a job intermediary agency
engages in job intermediary activities, it shall provide workers with equal
employment opportunities and fair employment conditions and shall not have
any employment discrimination.130
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Article 27 reaffirms the equality of women and states that ‘‘[t]he state shall ensure that
women enjoy labor rights equal to those of men’’131. It also provides that no employment
contract should contain clauses restricting women to from getting married or pregnant132.
Article 28 confirms the equal status of all ethnic groups by stating that ‘‘[w]orkers of all
ethnic groups enjoy equal labor rights’’ and even seems to promote employment of
minorities: ‘‘[w]hen an employer recruits employees, it shall give appropriate consideration
to workers of ethnic minorities’’133. Article 29 reinforces the Law on the Protection of
Disabled Persons by stipulating that:
The state shall guarantee the employment rights of disabled persons. The
people’s governments at all levels shall make an overall plan on the
employment of disabled persons so as to create employment conditions for
disabled persons. When an employer recruits employees, it shall not
discriminate disabled persons.134
Article 29, in addition to protect disabled people, promotes affirmative actions for them135.
Article 30 bears great significance and is at the center of the movement against employment
discrimination for people infected by hepatitis B or other diseases. It reads as follow:
When an employer recruits employees, it shall not refuse to recruit any person
under the excuse that he is a carrier of an infectious disease. However, before
a carrier of an infectious disease is confirmed upon medical test that he is
cured or excluded from the possibility of spreading the disease, he shall not
take up the jobs, in which it is likely to spread the disease and which are
prohibited in laws and administrative regulations and by the health
administrative department of the State Council.136
Last pertinent provision of Chapter III is Article 31 that clearly protects migrant workers:
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Rural workers who go to cities in search of employment shall enjoy labor
rights equal to those of urban workers. It is prohibited to set discriminatory
restrictions against rural workers seeking employment in cities137.
One very unique feature of this law is its relatively straightforward ‘‘enforceability’’.
Article 62 stipulates that ‘‘[f]or anyone who violates this Law due to employment
discrimination, workers may lodge a lawsuit in the people’s court’’138. This is an incredible
step forward for workers in China. Finally, Article 60 also provides that the Labor
Administrative Department ‘‘shall supervise and inspect the implementation of the law’’139.
Other laws, regulations, standards and policies exist and may apply to labor
discrimination. However, the pages above surveyed the most referred to and important antidiscrimination legal instruments.

4. ENFORCEMENT OF NON-DISCRIMINATION PROVISIONS IN COURTS
Discrimination litigation is relatively new in China. One factor explaining the
underdevelopment of litigation is the nature and the role of the Constitution in the Chinese
political and legal system. The Constitution has generally widely been seen as a political
document rather than a binding legal text140. The Constitution that enshrines the principle of
equality does not have the same function constitutional texts play in the West. It is normally
viewed as being an enunciation of ideals and the formulation of the government’s
philosophy141. In fact, Chinese courts have a long tradition of not directly applying the
Constitution to a case and not citing it as a source of applicable law142. Courts have
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historically shown an ‘‘extreme reluctance to interpret the Constitution to find a particular
law or government enactment in violation of the Constitution’’143.
In an article on discrimination litigation in China published by the Columbia Human
Rights Law Review, the author provides a harsh description of Chinese courts that
summarizes legal scholars’ general criticism toward the judicial branch:
Chinese courts do not have the power and authority accorded to courts in the
West; this lack of autonomy diminishes their ability to protect the rights of
individuals. They are, in essence, bureaucratic organs performing the types of
tasks other Chinese bureaucracies do, such as helping with tax collection
drives or birth control campaigns. Courts do not, in practice, operate
separately from, nor are they superior to, the rest of the government. They are
not required to hear every case that comes before them, and the concerns of
party leaders often determine whether a trial may go forward. Therefore, a
case involving the rights of [people victim of discrimination] might not be
heard if its outcome could conceivably conflict with Party interests. If it were
heard, the judge would be required to balance the Part’s views on the matter
with the existing law when meting out a decision.144
Professor Upham, in his famous review of Zhu Suli’s book, highlights that the role of judges
is quite different in China and writes that ‘‘Chinese judges operate within a bureaucracy that
significantly constrains their freedom of action’’145. Professor Rendall Peerenboom further
notes that according to Article 128 of the Constitution, courts are administratively and
institutionally accountable to the corresponding level of people’s congresses that created
them146. Yet, Peerenboom also points to some slight attempts to reinforce the judiciary’s
independence (or latitude), notably through the Judges Law enacted in 1995147. Professor Xin
provides a nuanced view in ‘‘The Judiciary Pushes Back: Law, Power and Politics in Chinese
Courts’’ where he acknowledges the perceived influence of the government on the judiciary:
143
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‘‘the courts are often portrayed as little more than a loyal subordinate of the party-state that
carefully carries out assigned tasks; they have virtually no will or capacity to resist the partystate’s interference’’148. However, he also argues that the judiciary is not simply and purely a
marionette of the government:
The courts are not simply a passive instrument of the governments and the
Party, yielding to various external forces which have been imposed on them.
Under the seemingly peaceful surface of iron control exist dynamic
turbulences of conflict, repression, resistance, competition, compromise, and
cooperation in which law, power, and politics interact.149
Generally speaking, it is fair to say that the non-recourse to litigation when faced with
discrimination comes largely from the perceived inefficiency of the courts combined with the
technical difficulties related to arguing and enforcing constitutional rights in China – the
Constitution having been for long one of the sole texts providing general anti-discrimination
clauses.
Some scholars, however, have alleged that the role of the courts in ensuring
constitutional rights is gradually changing150. Thomas E. Kellogg underlines that scholars,
activists, lawyers and judges are challenging the status quo and push for courts to take a more
active role in interpreting and applying the Constitution. The relevant jurisprudence, although
relatively limited, evidences a ‘‘subtle shift’’151 in the behaviour of the courts and the
beginning of what could be called the ‘‘judicialization of the Constitution’’152.
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As highlighted above, the first lawsuit in which the constitutional right to equality in
labor was argued is the Jiang Tao case in 2001153. Even if Mr. Jiang did not have full
satisfaction and was not indemnify, it prompted a movement154. The famous Qi Yuling case
was also historic and had an important impact on the development of constitutional
litigation155. It marked, in some ways, the beginning of a steady push for broader judicial
review and enforcement of constitutional rights by courts156. Qi Yuling v. Chen Xiaoqi et al. is
the story of a 28-year-old woman living in the province of Shandong, working in a factory,
who sued Chen Xiaoqi, also 28 years old, Chen’s father, the Jining Business School, the
Eighth Middle School of Tengzhou and the Education Committee of Tengzhou for violation
of her rights to her name and education157. The plaintiff, Qi Yuling, accused Chen to have
stolen her identity by intercepting and using a letter informing her of her success in a
qualification examination and also formulated a request for compensation:
After taking the unified entrance exam, the plaintiff was accepted by Jining
Business School (a defendant) as a new student in finance and accounting (to be
trained by the school on behalf of another agency, weipei) in 1990 according to
her own preference. Because of the fraudulent act committed by all the
defendants named in this case, Chen Xiaoqi was able to get into Jining Business
School using the plaintiff’s name. It violated the plaintiff’s right to her own name
and her right to education. The plaintiff requests that such infringement be
stopped immediately. She also demands an apology from all defendants. In
addition, she also demands 160,000 yuan for economic losses.158

As point out Thomas E. Kellogg and Keith Hand, what was significant in this case is that the
Supreme People's Court indicated that ‘‘the constitution could be directly applied in ordinary
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civil litigation’’159. In the end, the courts decided in favour of Qi. On August 23 of 2001, the
Higher People’s Court of Shandong, based on Article 46 of the Constitution, ruled against the
defendants and concluded the following:
In conclusion, the lower court was correct in ruling against appellees Chen
Xiaoqi et al. for violating the right to her name of the appellant Qi Yuling and
held them civilly liable for such damages. However, in the lower court
decision it was ruled that Qi Yuling gave up her right to education. This was
found to be lacking any factual evidence. Qi Yuling’s claim that various
appellees are liable for violating her right to education is upheld by this
court.160
Kellogg and Hand note that even if the court has been criticized for the outcome of this case,
legal actors generally saw the Qi decision as ‘‘the first step in a process of bringing
meaningful judicial review to China’’ and it provoked a horde of commentaries and
discussions on constitutional rights enforcement161. It is important to know however that in
late 2008, the Supreme People’s Court has withdrawn, and therefore cancelled, its Qi Yuling
interpretation162. This renders the case ‘‘ineffective’’ and inapplicable in future judicial
decisions. Donald C. Clarke, professor at George Washington University School of Law says
that ‘‘this notice really just confirms what was already pretty obvious - that Qi Yuling was an
outlier, not a trendsetter’’163.
After the Jiang Tao and Qi Yuling cases came the Zhou and Zhang cases that gained
hepatitis B discrimination the national spotlight164. The Zhou and Zhang affairs rallied public
opinion and, as the NGO Human Rights in China puts it, really exerted pressure on the
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government to bring legal and administrative changes – changes that resulted from the
adoption of new laws and standards165. As reported by Professor Kellogg, more litigation
cases followed and more than twenty hepatitis B discrimination lawsuits have been filed since
2002, with some of the plaintiffs finding compensation such as being reinstated in their job166.
Keith Hand, senior fellow at Yale’s China Law Center, talks about ‘‘significant steps
in China’s constitutional development’’, the gradual legitimatization of the concept of
constitutional compliance and the acknowledgement of the citizens’ right to challenge legal
provisions on constitutional ground167. But force is to recognize that even today,
constitutional litigation is far from being the utmost protection against discrimination citizens
can rely on.
While constitutional enforcement is evolving and developing, victims of illegal
discrimination might have a chance to succeed in bringing litigation based on antidiscrimination clauses provided in specific laws, supported by constitutional principles. For
example, in addition to banning most forms of discrimination, the Employment Promotion
Law examined above provides that workers can file a lawsuit in the People’s court168.
Litigation based on specific laws should be considered as the best means to fight
discrimination, mainly because it appears to be more easily enforceable and because the
constitutional right of equality is also enshrined in laws like the Labor Law and the
Employment Promotion Law. Nonetheless, three key remaining issues create a significant
barrier for discrimination litigation: the limited scope of possible judicial review169, the lack
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of any clear definition of discrimination170 and the troubles of enforceability at the local
level171.

5. CONCLUSION
Undoubtedly, discrimination is widespread in China and exists in all spheres of the
society, not only in labor but also in education172. Yet, it is important to underline the progress
made by the government in advancing the interests of millions of victims of discrimination in
the workplace – whether they are not hired because they carry a non-contagious virus,
because they are females and not males, because they are coming from the countryside or
simply because they are not tall enough. The progress is slow, very slow, but the process of
change has manifestly begun in the early 2000s.
Theorically, the government has provided adequate legal protection to protect
minorities and others from employment discrimination. However, in practice, the reforms
undertook will not have an immediate effect and will not easily eliminate discrimination. The
new laws and the apparent openness shown by the courts are only one half of the equation.
What is important now is not really to expand the protective legal framework already existent
but to work on ensuring enforcement at the national, regional and local level. What is also
crucial is to empower citizens and incite them to assert and defend their rights through
complaints, mediation and litigation. The Jiang, Qi and Zhang cases also emphasized the
important role media can play in defending people’s right to equality. Finally, if China is to
become the great superpower it is supposed to be, one might expect the government to
progressively develop a more responsive mechanism for judicial review along with, arguably,
a needed judicialization of the Constitution.
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Political goals and ambitions for China suggest that the government may gradually
further encourage enforcement of non-discrimination provisions and give more latitude to
courts and more weight to the Constitution. The primary concern of the Party and the
government is stability. Maintaining a peaceful and stable growth will increasingly push the
government to move toward the rule of law and address the issue of enforcement. It seems
clear that every actors of the Chinese society can benefit from eliminating discrimination –
from political, legal and economic perspectives. To paraphrase professor Barry Sautman’s
paper on affirmative action and ethnic minorities in China, minorities and the State have a
common interest in the enforcement of anti-discrimination provisions and in the improvement
of minorities’ economic situation: for minorities, it means a better life and a stake in the
country’s fantastic economic growth; for the State, it means the bulwark of stability173.
In the long march toward the rule of law, enacting appropriate laws and tackling
discrimination represent a big step forward174. However, in the pursuit of a modern legal
system as defined by Marc Gallanter175, China still have to seriously address the constitutional
and institutional deficiencies highlighted by the difficulties related to the enforcement of
constitutional rights.
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