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A Primer on Judgment
and Pre-Judgment
Interest in Arkansas

Howard W. Brill Professor

Interest is the compensation fixed by the parties

or allowed by the law for the use or detention of

money.!

Interest may be prohibited, or regulated, by the
Conslitution or statutes. Within such boundaries,
the parties are free to contract. The rationale be-
hind a judicial award of interest is obvious: an in-
dividual who has had the use of another’s money
should be obligated to pay interest {from the time it
lawfully should have been paid.? The initial diffi-
culty, obviously, is in deciding when interest should

lawfully have been paid. Interest is divided into two

categories: interest awarded lor the period prior to
the date of judgment and interest awarded {rom the
date of judgment to the date of satisfaction. The
latter is little-disputed and rarely litigated; the for-
mer has presented numerous and conflicting rules.

A decade ago the Arkansas Supreme Court ad-
mitted the inconsistencies that had developed in
the area ol pre-judgment interest and purported
to adopt a new standard. In Lovell v. Marianna
Federal Savings and Loan Association,” the court
adopted the rule that pre-judgment interest should
be awarded when the damages were ascertainable
at the time of the injury. If the damages were im-

Who shall dwell on thy holy hill?
... he who does not put out his money as interest.

—Psalm 15: 1, 5

1 don't believe in principle,
But oh I du in inferest.

—Epodes (c. 29B.C.) st. 9

mediately ascertainable, with reasonable certainty,
at the time of the injury, the trial court must as
a matter of law award pre-judgment interest. De-
pending upon the size of the judgment and the
time prior to judgment, such interest may obvi-
ously amount to a sizable sum. But despite a decade
of case law, not all the questions concerning inter-
est in Arkansas have been answered.* This note is
intended to review the status of interest in Arkan-
sas and point practitioners and the courts 1o the
next decade of litigation.

A. The Prior Law on Pre-judgment
Interest

The approach of the common law was to dis-
tinguish between liquidated and unliquidated de-
mands. Pre-judgment interest was not recoverable
on unliquidated demands. A party was under no ob-
ligation to pay interest on a sum that was disputed
as to both liability and amount.

A century ago the Arkansas Supreme Court re-
jected this rule.” The plaintiff, having lost the use
of his property or money from the time of the in-
jury, should be entitled to recover interest as sub-
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stitutionary compensation for that loss. The elimi-
niation of the common law rule became firmly
established in Arkansas case law. For example, in-
terest was allowed on the market value of animals
from the date of the killing® and on damage to a
growing cotton crop caused by negligent applica-
tion of chemicals.” In the latter case the interest
was caleulated from the date of the spraying, even

though the jury’s verdict was less than one-third of

the sum sought. The rationale was that the com-
pensation for the damage to property could be mea-
sured by market value or some other definite stan-
dard, even though a jury was required to determine
the precise amournt.

Further the courts did not require that the party
secking interest be able in every instance to estab-
lish before the trial the exact amount of liability
In contract actions pre-judgiment interest was fre-
quently, indeed almost automatically, awarded. One
guideline was whether the complaint sought sums
certain. 1 so, pre-judgment interest was avail-
able, even though the jury did not award the spe-
cific sums requested. For example, the Supreme
Court affirmed an award of pre-judgment interest
on modifications on a construction contract, find-
ing that the claims were “capable of ascertainment
with a reasonable degree of certainty.” Interest
from the dale of contract completion was awarded
to compensate the plaintiff for the monies wrong-
fully detained.

In quantum meruit actions, despite some au-
thority that pre-judgment interest was not avail-
able,' the courts generally awarded interest. For
example, when the contract did not provide for a
specilic sum, but instead called for services to be
provided, the plaintiff was held entitled to recover

on a quantum meruit basis the reasonable value of

those services, with interest from the date the ser-
vices were completed and payment was due.'” Qn
the other hand, in an action for the reasonable
value of an attorney’s services, the plaintifl' was en-
titled to interest, even though the recovery was less
than the demand. but only from the time he made
his demand for payment.'*

Early authority held that pre-judgment interest
did not depend on whether the action is in contract
or tort." Following that authority Arkansas courts
awarded pre-judgment interest in a variety of tort
cases: the killing of a horse,' destruction of crops
by flood or chemicals," conversion,'” and wrongful
detention of money." But then the tort-contract
distinction was adopted in a series of cases by an

ha

insured party against an insurer for negligently
failing to settle. Although involving statutory au-
thority, the court characterized them as tort actions
and curtly refused to allow pre-judgment interest.'?
Likewise, despite earlier precedent and despite the
liquidated nature of the plaintifl's loss, the court de-
nied pre-judgment interest in a legal malpractice
case, finding the action was based in tort.2

B. The Current Law

The facts of Lovell v. Marianna Federal Sav-
ings und Loan Association were simple, perhaps
even too simple for the court to adopt a new rule.
Mr. Lovell deposited $36,000 with Marianna Fed-
eral Savings and Loan in a joint account with his
wile. Subsequently, during a marital dispute with
his wife (from whom he had been twice divorced
and to whom he had been thrice married), he in-
structed Marianna Federal to change the account
and substitute his son for his wile on the joint ac-
count. Upon his death, Marianna Federal com-
menced an interpleader action, naming the wife
and the son as the defendant-claimants. The court
{ound that the wife was entitled to the funds, be-
cause the attempt to alter the account was ineffec-
tive. However, the son asserted a claim in the alter-
native, alleging negligence by the savings and loan
association in failing to carry out the express inten-
tions of Mr. Lovell. The Supreme Court agreed and
held Marianna Federal Savings and Loan liable,!

The next question was whether Marianna Fed-
eral was liable for interest {rom the time of the at-
tempted transfer.! The trial court denied interest
on the funds to be paid to the son.?* In discussing
the briefs filed before it, the Arkansas Supreme
Court commented on the earlier Arkansas cases
cited: “We cannot say either the court or counsel
misunderstand or misquote the law or cases, We
must admit the error of the cases on this subject.
They are simply irreconcilable and we must decide
which rule to follow i this case and in the fu-
ture."* Rejecting the line of cases that predicated
the availability of pre-judgment interest on the na-
ture of the cause of action, whether tort or contract,
the court emphasized the test of "whether there
is a method of determination of the value of the
property at the time of the injury.”*> And again, “if
the damages are not by their nature capable of ex-
act determination, both in time and amount, pre-
judgment interest is not an item of recovery.”*
Given that standard, the decision was easy: on the




JUDGMENT AND PRE-JUDGMENT INTEREST

day Marianna Federal relused to turn the funds
over to the son, the funds had an “exact determi-
nation, both as to time and amount.” Pre-judgment
interest was awarded from that day.

In a subsequent case, the Court clarified Lovell
by indicating that what had to be ascertainable
was “the initial measure of damages.”* This initial
measure is to be distinguished from the precise
amount that the plaintiff would claim in his com-
plaint, and further to be distinguished {rom the
amount that the fact finder would ultimately award.
But that clarifving opinion did not deviate at all
from the requirement of the damages being “deter-
minable immediately alter the loss.” But the Court
has, in another instance, used perhaps somewhat
stricter language by stating that the test lor pre-
judgment interest is “whether a method exists for
fixing an exact value on the cause of action at the
time of the occurrence of the event which gives rise
to the cause ol action.”?*

C. In What Situations Is Pre-Judgment
Interest Available?

The justification for pre-judgment interest is ob-
vious. An injured party was entitled to have the use
of his money (or property) from a particular day.
Deprived of that use, he has suffered a loss. Since
specific relief in the form of restitution is not avail-
able, only substitutionary reliet in the form of inter-
est can be granted, Since the Lovell decision, the
Arkansas courts have awarded pre-judgment inter-
est in a variety ol situations: the refund ol pay-
ments made on a land contract;* breach of con-
tract for a real estate commission; ™ lost profits
resulting from the breach of a fiduciary duty; ™ un-
written contracts for landscape work,™ surveying
services, ¥ and land clearing; ' an open account for
bowling equipment; ™ a bank’s letter of credit; ™ an
implied contract for contribution; " and property
damage to an automobile.™ In each case the court
concluded that the amount of the loss could be de-
termined at the time of the loss.

The requirement that the damage be ascertain-
able at the time of injury is illustrated by a com-
parison of two cases involving crop damages. In
Dickerson Construction Co. v. Dozier,™ a pre-Lou-
ell case, “knee-high” soybeans were destroyed by a
heavy rain within a forty-eight hour period. Be-
cause a value could be placed on the soybeans and
because the time of the loss was determinable, pre-
judgment interest was appropriate. In contrast, in

Berkeley Pump Co. v. Reed-Joseph Land Co., % irri-
gation pumps were defective and their inadequa-
cies caused damage to rice crops. With evidence
comparing crops on adjacent tracts, the owners
were able to demonstrate with reasonable certainty
the amount of the loss. However, because the loss
occurred over an entire growing season, the time
of the loss was not capable of exact determination
and pre-judgment interest was not awarded. That
case demonstrates the shortcoming ol the Lovell
requirement. Certainly at the end of the growing
season, the damages were also determinable. Pre-
judgment interest should logically commence at
that point, rather than be denied entirely.

Another recent case further illustrates the ap-
proach taken and its limitation. In an action by a
homeowner against his insurance company for fail-
ure to pay on the policy covering the destruction of
the house by fire, the jury awarded $90,000 for the
value of the house, $45,000 for the value of the con-
tents and $1,000 in additional living expenses un-
der the homeowners’ insurance policy. The court
awarded pre-judgment interest on the award for the
house and its contents, for these sums were readily
calcutable. On the other hand, the additional liv-
ing expenses were not capable of determination at
the time of the fire, and pre-judgment interest was
1ol appropriate.

To the outsider, while the value of a house may
have an ascertainable market value, the contents of
the house (used clothes, {urniture, appliances) do
not. Actually, given the available markets, {com-
modity markets or Saturday morning garage sales),
the damages to a soybean crop may be much more
ascertainable than used household contents, espe-
cially when tested against the Lovell requirement
ol “exact determination.”

Despite the language of Lovell, recent cases have
sometimes referred back to the underlying cavse of
action as the basis to decide whether pre-judgment
interest should be awarded. In Prudential Ins. Co.
v. Stratton,* the Court of Appeals remanded for a
new trial a complaint by a logging contractor who
had not finished clearing the land. The court stated
that if the jury's finding when manifested in a spe-
cial verdict gave the contractor the contract price
minus the saving {rom not completing the contract,
pre-judgment interest should be awarded. But if
the contractor was not found to have substantially
performed, the contractor could recover only on a
quantum meruit basis for his time and labor, based
on the benefit conferred on the landowner. In that
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instance, pre-judgment interest would not be ap-
propriate. In support of that proposition the court
cited a pre-Lovell case disallowing interest in a
quantum meruit action.” Lovell and its progeny do
not make the legat theory controlling. The issue is
whether the amount was determinable at the time
of the loss. Regardless of whether the theory is sub-
stantial performance of the contract or quantum
meruit, the exact amount due to the plaintift was
not known on the day the plaintiff stopped work.
One theory requires that the savings be determined
and deducted; the other requires that the time and
labor of the plaintiff be determined, and the benefit
to the defendant be calculated. Pre-judgment inter-
est should be awarded or denied in both instances.
The question should be whether, at the time the
plaintiff stopped waork, the “initial measure of dam-
ages” could have been determined, even if the pre-
cise amount could not be determined until after
trial.

Another approach to this case would have been
to avoid any discussion of pre-judgment interest.
The law of contracts provides that in the case of a
contract for service, payment is due within a rea-
sonable time after completion of the services. Upon
the debtor's failure to make that payment, the sup-
plier of services may then begin to charge interest,
even if not previously agreed to or discussed.’® Al-
though interest would commence at a later date, its
availability would not be suspect.

A further aspect on the issue of when pre-judg-
ment interest is available is presented by personal
injury cases. Pre-judgment interest in personal in-
jury cases has been rejected, virtually uniformly.
Such actions involve damages that are unliquidated
at the commencement of the action, unascertain-
able at the time of the injury, and tortious in na-
ture. Earlier Arkansas case law contains language
rejecting such pre-judgment interest.? On the other
hand, the court had expressly aflirmed pre-judg-
ment interest in wrongful death cases. "

The court in Lowvell, in dicta, adopted the restric-
tive approach to pre-judgment interest in personal
injury cases. Without reference to the prior cases,
the court emphasized that the amount of money
damages cannot be measured at the time of the in-
jury. Since the damages are not capable of exact
determination, pre-judgment interest is not an ele-
ment of recovery. Subsequently the court, while
awarding pre-judgment interest on property dam-
ages to a vehicle, commented that “in most per-
sonal injury cases the amount of meney damages

is not measurable until some {uture time.”"" The
court in that case further added the requirement
that, for an award of pre-judgment interest, the
“initial measure of danages” must be determinable
immediately after the injury.

But suppose an injured plaintiff’ incurs the loss
ol wages, medical expenses, and out-of-pocket ex-
penses. While perhaps not ascertainable at the time
of the injury, these damages are known at the
time actually lost or incurred. By establishing the
amount and time of the ascertainable damages,
counsel can argue that pre-judgment interest
should be allowed to provide full compensation for
the injured party. A court that previously approved
interest on damage awards from the instant of
death should at least allow interest on ascertainable
amounts when incurred. A more appropriate and
fairer rule would be o authorize interest {rom the
time of actual loss, even if unascertainable at the
time of injury.

Another distinction that logically could be drawn
is whether the injured party has suffered an actual
loss. A victim who has medical bills but does not
pay them has not suffered any loss beyond the bill
itselll A victim who receives and pays the bills out
of his pocket has lost the use of his funds while
awaiting reimbursement from the tort-feasor.

The Arkansas stalutes provide that if an insured
is compelled to sue his insurance company on a
policy that the company refuses to honor, the suc-
cessful plaintifl is entitled as well to a 12% statu-
tory penalty and reasonable attorney's fee.®® In ad-
dition, the insured is entitled o pre-judgment
interest on the award under the policy.™ At first
glance such a decision appears to be double recov-
ery in that the insured receives 129 statutory inter-
est and 6% pre-judgment interest. However, the
awards accomplish different objectives: namely a
statutory penalty to punish this insurer and encour-
age others to pay in a timely fashion, and compen-
sation for the delay in payment.® This difference is
further pointed out because the statutory penalty
commences when the judge adds the penalty to the
verdict amount; whereas the pre-judgment interest
commences from the filing of the proof of loss
claim. Even if the insured is not entitled to the 12%
because the jury did not award the full amount in
the complaint, the insured may still qualify for pre-
judgment interest because the insurance company
has deprived him of the use of his funds.®

Unlike the requirement for statutory penalty in-
terest in the insurance statute, the controlling fac-
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tor for pre-judgment interest is not whether the
plaintiff receives the exact sum sought in the com-
plaint. If a sum certain is sought and a lesser
amount awarded, pre-judgment interest is still ap-
propriate. In Brown v. Summerlin Associates,
Inc.,* a surveyor claimed over $16,000 for the
value of his services, but the court awarded only
$11,000 on a quantum meruit basis. Pre-judgment
interest was appropriate, although the opinion does
not clarify whether the interest was from the time
the bill was submitted. It is unclear how the dam-
ages were “ascertainable as to amount and time.” If
this case satisfies the test by having “the initial
measure of damages” known, most cases certainly
will. The court determined that at some prior point,
the defendant knew how much was 1o be paid and
when it was to be paid. Thus pre-judgment interest
was appropriate.

A different situation is presented by the occur-
rence of an undisputed wrong, but with the amount
of damages uncertain. At some subsequent point,
prior to judgment and perhaps prior to litigation,
the exact amount does become known with a rea-
sonable degree of certainty. The rationale behind
pre-judgment interest suggests that it begin at that
point. However, the language in Wooten indicated
that the “initial measure of damages” must be de-
terminable immediately after the loss. For example,
in City of Moro v. Cline-Fruzier,” the defendant de-
fectively designed a sewer system. Although the de-
fects were capable of exact determination by engi-
neering principles at the time of completion, the
court denied pre-judgment interest because at the
time any defects were not only immediately ascer-
tainable, but were indeed entirely speculative.

Occasionally defendants have argued that pre-
judgment interest should not be awarded because,

even though the amount of the loss and the time of

the loss were certain, a trial was essential to deter-
mine whether they were liable, and that they there-
fore never knew whether they had an obligation to
pay. It is not essential that ultimate liability be es-
tablished at the time of the injury. The test is
whether the damages were essentially liquidated at
the time of the injury.” The homeowner who ob-
jected to the bill from the landscape developer was
willing to pay a portion of it, but the court’s award
of pre-judgment interest covered both the disputed
and undisputed portions.®

Pre-judgment interest does not need to be spe-
cifically sought in the pleadings. A prayer lor gen-
eral relief is sulficient.” In the instance of a verdict

1

-

that covers both property damage and personal
injuries, an award of pre-judgment interest is in-
appropriate.5® A special verdict must clarify what
portion of the award is for property damages, and
pre-judgment interest can then be added to that
portion.

An award of compensatory damages measured
by interest is to be distinguished from pre-judg-
ment interest. For example, in Taylor v. Green Me-
morial Baptist Church " the contractor was several
months late in finishing remodeling and expanding
a church. The jury awarded damages for breach of
contract, along with a specific award of $2,500 for
the interest damages the church incurred by rea-
son of the delay. The evidence demonstrated that
the construction delays had postponed the shift
from construction financing to permanent financ-
ing and thus had resulted in financial fosses. Un-
like pre-judgment interest, the award was made by
the jury; the damages were not limited to 6%; and
the plaintiff had no right to an award.

It is certainly conceivable that on top of interest
damages could come pre-judgment interest. For ex-
ample, the jury could have found that the church
was to be finished August 1, but was not completed
until January 4. The $2,500 represents the losses
caused by that four months’ delay. Pre-judgment
interest would reflect the further losses suffered by
the contractor's failure to make that award of inter-
est payment on January 4, when the amount was
established.

D. What Is the Rate for Pre-Judgment
Interest?

The Lovell opinion created similar difficulties
in setting forth the standards for the rate of pre-
judgment interest. The opinion stated that the rate
of pre-judgment interest should be “the rate of in-
terest . . . currently in use by those lending money.”
Presumably, this rate would be limited by the Ar-
kansas constitutional limit,* though arguably, if
characterized as damages in the nature of interest,
the constitutional limit could be avoided. The opin-
ion was unclear as to whether “currently” means at
the time of the injury, at the time of commence-
ment of the action, or at the time of judgment. It
was unclear whether “those lending money” means
banks, savings and loan associations, or other fi-
nancial institutions. It was unclear as to the nature
of proof required to establish the current rate of in-
terest. I the purpose of pre-judgment interest is to
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compensate the victim for the loss of the use of his
money, it is essential to ask what could the victim
have reasonably earned at the time of the loss. On
the other hand, though it may lack a neat theoreti-
cal basis, the selection of the lending rate has a sig-
nificant practical aspect, in that the lending rate
will be higher than the savings rate, and thus the
award to the victim higher.

However, despite the language about the rate at
which money is borrowed and lent, and despite
the policy reasons for interest, the Lovell court
awarded 6% interest, “as required by Article 19,
Section 13 of the Arkansas Constitution.” But the
problem is that provision does not apply. That usury
provision sets lorth the maximum interest rate to
which parties can contract, It provides that in the
absence of an agreement by the parties, the court
shall grant six percent. The Constitutional provi-
sions do not apply to judgment interest or pre-
judgment interest.

This initial confusing reference to the Arkan-
sas Constitution has been followed. The court has
uniformly awarded 6% pre-judgment interest in
contract disputes. For example, in Wilson v. Lester
Hurst Nursery, Inc. %' a landscape contractor was
awarded judgment for the work done, plus inter-
est of 6% because the obligation was contractual
and there was no agreed rate of interest. That
court’s strict adherence to 6% pre-judgment inter-
est had continued in other cases.’ When a trial
court did award more than 6% pre-judgment in-
terest, the appellate court relying on precedent
quickly reversed.®

While the Constitution does give some guidance
in cases involving contracts, it gives no guidance in
tort cases. But the court, without constitutional or
statutery compulsion, has there set pre-judgment
interest at 6%.% Such an arbitrary rule ignores
the language of Lovell as to the “rate for lending
money” and further ignores the reasons for pre-
judgment interest in the first place. Indeed even to
focus upon whether there is a contract or tort claim
undermines Lovell, which asks whether the loss
was ascertainable at the time.

On the other hand, the court has relerred to
the failure of the legislature to set a rate for pre-
judgment interest, thus by default leaving it at
6%.% Perhaps the rate for pre-judgment interest is
not locked into the granite of the Arkansas Consti-
tution after all. Recent attempts to enact legislation
have not been successiul

The court in Lovell and Wooten emphasized that
the interest is the compensation for the loss of use
of money and the rate should be that rate which is
currently in use by those lending money. However,
with the one exception of highway condemnatior,
the courts have not taken testimony and entered a
judgment based upon what the plaintitfs have lost.
Instead they have simply awarded 6% as the price
set by the Constitution for the use of money. It
makes little sense to apply that artificial figure to
pre-judgment interest for tort claims, as in Wooten.
It makes some sense to apply that constitutional
limit of 6% to contract claims, as in Lester Hurst
Nursery. But doing so still does not assure the
plaintifi’ recovery for what he has lost.

This shortcoming is further emphasized if the
court examines what the defendant may have
gained. For example, in Toney v. Haskins,®® the
plaintifi’ was entitled to pre-judgment interest on
the secret profits that his agent had withheld for
himself in violation of his fiduciary duty to the prin-
cipal. The profits had an exact value, based on the
selling price per acre, on the date of the real estate
closing, and the plaintifl' was wrongfully deprived
of the use of those funds from that date.

Suppose the agent had taken those funds and
invested them at 11% interest. It would be foolish
in that instance to limit the plaintilf to the 6% pre-

judgment interest or even the 8% that the plaintiff

might have earned. Instead, relying on principles
of unjust enrichment and tracing, the agent should
be compelied to disgorge his earnings. I necessary,
such an order could be enforced through the con-
structive trust mechanism of equity.

The plaintifl’ is further short-changed because
the case law limits him to 6% simple interest, not
compounded in any way.® If the plaintiff had not
been deprived ol the use of the money and had in-
vested it himself, some compounding, even il only
on an annual basis, seems certain.

E. When Does Pre-Judgment Interest
Begin?

The pre-Lovell cases conflicted on the begin-
ning point for pre-judgment interest. For example,
the court allowed pre-judgment interest on modi-
fication of a construction contract from the date
of contract completion.”™ But in another construc-
tion contract, the court permitted an award of pre-
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judgment interest, but commenced the running of
the interest from the date of filing the complaint,
rather than the completion of the contract, without
clearly indicating a reason for the different com-
mencement date.” In both instances the appellate
court affirmed the trial court on this point.

In another pre-Lovell case, the court required in-
terest on the damage caused to a cotton crop from
the date of the application of the chemicals.™ But
in contrast, the court permitted pre-judgment in-
terest on delinquent child support payments only
trom the date of the commencement of the action
for support payments.™ Allowing interest on the
delinquent child support payments only from the
date of the commencement of the action seems un-
duly restrictive in comparison to other awards. The
amount of child support payments was known by
the delendant from the outset; the value of growing
cotton was not and could not have been.

Similarly, in an action upon an open account the
court in dicta would have authorized interest from
the date of the filing of the complaint to the date of
judgment.”™ But in a quantum meruit action for
the reasonable value of an attorney’s services, the
plaintiff was entitled to interest from the time he
made his demand for payment.™

The Lovell case does not assist in determining
whether the interest is to commence at the time of
injury, the time of loss, or the time of litigation.
The court there allowed interest from the date of
demand for the certificates of deposit.™ The spe-
cific test announced was an ascertainable value
at the time of the injury, suggesting that il the
value could be so determined, pre-judgment inter-
est would commence from the time of the injury.
But if the ascertainable value can be determined
only after the injury, but prior to litigation, can pre-
judgment interest commence from the date of an
ascertainable value, regardiess of when it is? Logic
and [airness compel an alfirmative answer.

The issue ol when pre-judgment interest com-
mences is confusing, For example, in an action by
a broker for a real estate commission, the court
awarded pre-judgment interest from the date the
complaint was filed. Certainly the amount of the
commission would be determined at the time of
the closing. Further it was the real estate closing
that was the event that gave rise to the cause of
action. From the time of the closing the broker lost
her commission and the use of that commission.™
In a similar decision, & materialman on enforcing

his lien was entitled to pre-judgment interest trom
the time the complaint was filed.™ From a policy
perspective, a rule based on the filing of a com-
plaint may be undesirable. It may serve primarily
to hasten the race to the courthouse.

Although Lovell speaks of the time of the loss as
the appropriate time to determine the value of the
property, other decisions have refined that by fo-
cusing on the time the amount should have been
paid. For example, the landscape developer was
awarded pre-judgment interest from the date his
bill was submitted, not from the date the work was
completed (for event he had not set a price then),
and not [rom the date his complaint was filed.™
Such an approach is more logical and more consis-
tent with the objectives of Lovell.

Subsequently, the court awarded interest in
a quantum meruit case from the time it determined
the amount due should have been paid.® The
language suggests some {lexibility in the determi-
nation of the date and the commencement of pre-
judgment interest. The court also awarded pre-
judgment interest on property damage to a vehicle
from the date of the accident® and on the secret
profits arising from an agent’s breach of his fidu-
ciary duty from the date of the closing of the
transaction.*

As a general rule, interest on an improperly dis-
allowed insurance claim accrues as a matter of law
from the date the amount due should have been
paid under the policy.®* When the policy prohibits
the bringing of a lawsuit until 60 days after prool
of loss has been turnished, interest commences af-
ter the passage of this reasonable time for pay-
ment, ' not at the time of the fire itself, not the time
the insurer is aware of and notified of the claim.®
The rationale is that the insurance company should
have time to evaluate the claim and decide whether
it is appropriate and necessary for the insurer to
pav. In effect the court has recognized the insur-
ance policy, the statute and the mandatory proof of
claim form as a modification of Lovell. Any defen-
dant would like to pay pre-judgment interest, not
from the date of the loss, but from a date 60 days
after the plaintift files a proof of loss.® But only the
defendant insurance company can claim that ad-
vartage. That advantage may be unjustified. Even
in insurance cases, if the common law permits pre-
judgment interest, it should commence at the time
of the luss. The rationale for the beginning point for
pre-judgment interest comes from a case involving
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the 12% statutory penalty, which has the policy ob-
jective of punishment, not compensation.

F. Who Decides Whether to Award Pre-
Judgment Interest?

Unless authorized by statute or express judicial
decision, pre-judgment interest was traditionally
not allowed as a matter of right or law. %7 Earlier case
law suggested that pre-judgment interest rested
within the discretion of the jury.® The court ap-
proved a jury instruction authorizing the jury to in-
clude pre-judgment interest in its calculation of
damages.® When pre-judgment interest was not al-
lowed, the court had in some instances permitted
the jury to consider the delay in compensating the
plaintifl as an element of the damages.® On the
other hand, the court affirmed the action of a trial
Judge in adding interest to a verdict when the jury
had not done so."

The language of Lovell and its progeny indi-
cates that discretion has been reduced, if not re-
moved: “Where pre-judgment interest is collect-
ible at all, the injured party is always entitled to it
as a matter ot law. Nothing is left for the jury’s
consideration.”®

An award of pre-judgment interest is a question
of law, to be decided without a jury.?* Pre-judgment
interest may be added in a post-judgment niotion,™
The appellate courts have reversed trial courts for
failing to award pre-judgment interest.*> The basis
for, and calculation of, pre-judgment interest must
be demonstrable. A trial court judgment that in-
cluded a large amount for pre-judgment interest
without any showing as to the rate of interest ap-
plied, the period of time, or the principal amount
was remanded for clarification and modification.®

On the other hand, the trial court must deter-
mine whether the damages were sufficiently ascer-
tainable as to amount and time so as to permit
pre-judgment interest.* Likewise, in an action in-
volving judgments on both a complaint and coun-
terclaim, the trial judge may have some discretion
in determining whether to award pre-judgment in-
terest on the net difference between the judgment
or on the entire claim.™ Pre-judgment interest may
be available on one claim and not the other, or if
available on both, the interest may commence at
different times,

Other factors may militate against the award of
pre-judgment interest. If the equivalent of pre-
judgment interest has been awarded to or made
available to the successful party, an additional sum

for interest is unlikely. For example the Court of
Appeals, in permitting rescission of a real estate
contract, refused to award pre-judgment interest
on the amount that the buyer had paid, finding
that the buyer could have been in possession of
the land during the dispute.” Likewise, courts
have been reluctant to award pre-judgment inter-
ests when punitive damages are, and justly so, also
awarded. A windfall is acceptable, but a double
windftali is not.

Further, when the action is equitable in na-
ture, the chancellor may have some additional dis-
cretion, lsolated pre-Lovell authority suggests the
court of equity has discretion to allow or refuse in-
terest.'™ The cases following Lovell do not speak of
any discretion, but do not distinguish equity ac-
tions. In deciding whether to award pre-judgment
interest, courts in other jurisdictions have evalu-
ated such factors as the use of delaying tactics by
the defendant, the presence of multiple defendants
whose proportionate liability may be unclear ini-
tially, the available records on the computation of
damages and the parties’ relative responsibility for
incomplete records, and the concurrence of an
economy with spiraling inflation. '

On the other hand, if interest is one element of
damages, rather than damages in the nature of in-
terest as compensation for the delay in reimbursing
the plaintifl, then the jury may consider evidence
as to that element of damages in the same man-
ner as any other element. For example, when a
construction contract was breached, requiring the
owner to pay interest on its interim loan at a higher
rate because it was unable to convert to permanent
financing, the jury could properly determine the
date of project completion, the periodic withdraw-
als on the interim principal, and the extra interest
due from the evidence presented. o

G. Is Interest Available against a
Governmental Defendant?

The State of Arkansas is not liable for interest in
any instance unless by express agreement she con-
sents.’” Interest may be authorized by the legisla-
ture or by a lawful contract of the State’s executive
officers acting within the scope of their authority. !
The authority to bind the State to the payment of
interest must be plainly expressed and not im-
plied.' For reasons explicable only by a legislator,
a judgment against a city bears interest,'® while a
Jjudgment against a county does not.'9?

The constitutional requirement of just compen-
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sation {or the governmental condemnation of pri-
vate lands requires the payment of interest on the
value of the land from the date of the taking '™
Upon the State’s exercise of its constitutional right
of taking under the eminent domain power, it must
deposit the estimated compensation in the court
registry. If the landowners withdraw a sum that ex-
ceeds the actual compensation as subsequently de-
termined by a jury, they must return to the State
not only the excess, but also interest on the ex-
cess.'™ Despite the lack of a constitutional require-
ment and the unliquidated nature of just compen-
sation for the taking of land, the landowners may
not profit by having had the use of an excessive de-
posit, at least when they took the initiative and
sought the higher deposit.'"*

The taking of land by the State Highway Com-
mission is governed by a specific statute, which
provides for interest at 6% from the date of sur-
render of possession to the date of payment.!"
Flowever, the landowner is entitled to just com-
pensation for his property. Constitutional principle
provides that if he does not receive the full compen-
sation at the time of the surrender, he has lost the
use of that portion of the compensation. That loss
is to be compensated by interest. If the statutory
interest is not sufficient, the constitutional require-
ment must override and interest must be granted
at a proper rate.''*

The first case that accepted the principle that
just compensation means interest “at a proper rate”
awarded 10%, the sume as the statute on judgment
interests.'"” But a subsequent case went even fur-
ther. The landowner offered evidence that from the
time of the taking to the time of judgment the in-
terest payable on a 12-month certificate of deposit
at a local savings and loan was 11.77%. The High-
way Commission’s evidence was that a risk-free
United States Treasury bill paid approximately 7%
to 9% during the period in question. The appellate
court affirmed the trial court’s finding that the
proper rate of interest on the unpaid portion of the
condemnation award was 11.77%.1!!

H. Is There Interest on the Judgment?

In contrast to the preceding sections, the law
governing interest on judgment is much simpler.
By statute, a judgment on a contract is to bear in-
terest at the contractual rate or ten percent per an-
num, whichever is greater,'” subject of course to
constitutional limits.'" On any other type of judg-
ment, the law was changed in 1985. Prior to 1585

the interest rate was ten percent, but the trial court
could affirmatively exercise discretion and reduce
the rate to not less than 6%."" The 1985 amend-
ment removed the discretion and set the interest
rate at 10% per annum.""?

The post-judgment interest statute was intended
by the legislature to apply to all judgments, except
those expressly excluded.'” Accordingly, it applies
to accumulated child support obligations,'™ other
domestic relations judgments,'** and judgments
against municipalities for tax refunds.'** Post-judg-
ment interest should be awarded as well on the
amount of pre-judgment interest to provide total
compensation for the loss of the use of money
prior to, as well as subsequent to, the date of the
judgment.'™

I. What about Interest in the Federal
Courts?

In cases arising under diversity jurisdiction,
federal courts are compelled by the Erie doctrine
to follow state law.'?* Accordingly, federal courts
in Arkansas have awarded pre-judgment interest
for services performed under a construction con-
tract,'® on workers' compensation premiums that
had not been paid,'* for the amount due on an
insurance policy,'” and for the debit amount bal-
ances in a commodity trading account.'* But the
courts have denied interest to a teacher wrong-
(ully discharged,'® and to a property owner recov-
ering lost profits from a title insurer," because the
amount of damages could not be ascertained in a
timely fashion.

In cases involving federal question jurisdiction,
where they are not bound by state law, federal
courts in Arkansas have denied pre-judgment in-
terest in cases alleging racial discrimination in the
Arkansas National Guard, because the amount and
nature of defendant’s liability was not established
until trial.'"" They have granted pre-judgment in-
terest at the rate of 10% on back pay awarded on an
employment discrimination claim.** Such a result
is easily justified by concluding that the amount of
back pay was easily ascertainable at the time of the
discriminatory act and what interest was necessary
to make the plaintiffs whole.'*

Under some federal statutes, the availability of
pre-judgment interest depends upon the objectives
to be satisfied. For example under the Age Dis-
crimination Employment Act, pre-judgment inter-
est is to provide compensation for losses that can-
not be calculated with certainty. If the jury in such




HOWARD W. BRILL

a case awards both actual damages and statutory
liquidated damages to compensate for such uncer-
tain losses, the court should not then award pre-
judgment interest on either sum because the objec-
tive of pre-judgment interest was satisfied with the
liquidated damages.'™

Federal courts {ollow a different rule than state
courts in judgment interest.'* Under a 1982 fed-
cral statute, interest on most judgments in federal
courts js based on the rate of 52-week treasury bills
at the time the judgment is rendered.'* Unlike
Arkansas law, interest will be compounded annu-

ally, Under the Erie doctrine, the determination of

when post-judgment interest commences is @ mat-
ter of federal procedural law. "7

J. Conclusion

Unless the Arkansas legislature passes a pre-
judgment interest statute that parallels the statute
on judgment interest, the case law developed over
the past decade will continue to apply. A successful
plaintiff' is entitled, as a matter of law, to interest on
the loss if the loss had an “exact determination,
both as to time and place.” But the cases leave it
unclear whether the loss has to be determinable
immediately after the loss and whether only “the
initial measure ol damages” needs to be certain.

Similarly, although the leading cases stress the
ascertainability of the time and amount of the loss,
other cases have continued to consider the under-
lying legal theory. Although the court’s rationale
is to inquire of the plaintifl’s loss by being de-
prived of this property, the interest awarded is a
standard G%. Sometimes pre-judgment interest has
been awarded from the filing of the complaint,
sometimes from the time of the underlying wrong.
Perhaps the next decade of cases will bring the

decisions into line with the underlying policy of

fully compensating a party deprived of property or
money from the time of deprivation.
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114. Arkansas State Highway Commission v. Secu-
rity Savings Association, 19 Ark. App. 133, 718 S.w.2d
456 (1986).

115. Ark. CobE ANN. §16-65-~114.

116. Amendment 60 set the maximum rate of inter-
est chargeable as 5% above the Federal Reserve Discount
Rate at the time of the contract, with consumer loans
subject to a second limitation of 179, regardless ol the
discount rate.

117. ARrg. STAT. §29-124 (superseded). That statute
had permitted the judge to consider economic conditions
and prevailing interest rates. Hopper v. Denham, 281
Ark. 84, 661 5.\W.2d 379 (1983).

118. Arx. Cope ANN. §16-65-114,

119. Shofner v. Jones, 201 Ark. 540, 145 §.W.2d 350
{1940). Specific statutes cover some claims. For example,
ARk. CobE ANN. §11-9-809 provides that interest at the
legal rate shall be paid on workers’ compensation claims,
commencing on the day the administrative law judge
makes an award.

120. Sharum v. Dodson, 264 Ark. 57, 568 §.W.2d 503
(1978).

121. Potter v. Easley, 288 Ark. 133, 703 S.W.2d 442
(1986).

122. City of Little Rock v. Cash, 277 Ark. 494, 514,
644 S.\W.2d 259 (1982).

123. Hopper v. Denham, 281 Ark. 84, 661 S.W.2d
379 (1983).

124. Jennings v. Dumas Public Schaol Dist., 763 F.2d
28 (8th Cir. 1985). Conversely, in Federal Employers’ Li-
ability Act actions, state courts are compelled to follow
federal law, which does not authorize pre-judgment in-
terest in FELA actions. Monessen Southwestern Railway
Company v. Morgan, 108 5.Ct. 1837 (1988).

125. United States v. United States Fidelity and Guar-
anty Company, 644 F.2d 747 (8th Cir. 1981) (6% interest
from the date when all payments were due).

126. Wal-Mart Stores, Inc. v. Crist, 664 F. Supp.
1242 (W.D. Ark. 1987) (interest from the date on which
the premiums could have been calculated).

127. Bank of Mulberry v. Fireman's Fund Ins. Co.,
720 F.2d 501 (8th Cir. 1983) (interest from a date sixty
days after filing of a proof of loss claim),

128. Bone v. Refco, Inc.,, 774 F.2d 235 (8ih Cir.
1985).

129. Jennings v. Dumas Public School Dist.,, 763
F.2d 28 (8th Cir. 1985) (amount of damages depended
on the extent of mitigation, which was not known until
trial).

130. Red Lobster Inns of America, Inc. v. Lawyers
Title Insurance Corp., 656 F.2d 381 (8th Cir, 1981) (neg-
ligent title opinion delayed restaurant's opening for four
months).

131. Taylor v. Jones, 495 F. Supp. 1285 (E.D. Ark.
1980), aff’d, 653 F.2d 1204 (8th Cir. 1981).

132. Parker v. Siemen-Allis, Inc., 601 F. Supp. 1377
(E.D. Ark. 1985).

133. Behlar v. Smith, 719 F.2d 950 (8th Cir. 1983).

134. Gibson v. Mohawk Rubber Co., 695 F.2d 1093
(8th Cir. 1982),

135. Jennings v. Dumas Public Schoeol Dist,, 763
F.2d 28 (8th Cir. 1985) (12.08% judgment interest).

136. 28 USC §1961. Prior to this amendment, the
statute had provided that judgment interest would be cal-
culated “from the date of the entry of the judgment, at
the rate allowed by state law. . .. " Although the statute
covers money judgments, federal courts have power to
grant judgment interest in equity cases by analogy. Don-
ovan v. Sovereign Sec., Ltd., 726 F.2d 55 (2nd Cir. 1984)
(injunction and order for back pay).

137. Bailey v. Chattem, Inc., 838 F.2d 149 (6th Cir.
1988). In this case a federal jury in 1980 awarded
$400,000 as compensatory damages for fraud; the Sixth
Circuit reversed and remanded. Upon re-trial the jury
in 1983 awarded compensatory damages of $627,000.
Recognizing a conilict within the circuits, the Sixth Cir-
cuit held that under the “equity of the statute” ap-
proach, judgment interest on the lesser included amount
of $400,000 should commence from the 1980 verdict.
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