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Service of Process and Traverse Hearings in

Landlord-Tenant Actions and Proceedings
By Gerald Lebovits and Matthias W. Li

l. Introduction

Service-of-process requirements
in summary proceedings are more
technical than in plenary actions.!
Practitioners who do not understand
the often seemingly arbitrary rules
can lose cases they should win. This
article untangles the law on service
under the New York Real Property
Actions and Proceedings Law
(RPAPL) and the New York Civil
Practice Law and Rules (CPLR) and
discusses how practitioners can get
or oppose traverse hearings and
have them sustained or overruled.

Il. Service of Process

A. Service Generally

A landlord must effect proper
service of process for the court to
obtain personal jurisdiction over a
tenant. Service of process in landlord
and tenant actions and proceedings
in New York is governed by RPAPL
735, which covers service of process
in summary proceedings, and by
CPLR Article 3, which covers service
of process in plenary actions.2

RPAPL 735 is a statutory remedy.
The right to maintain a summary
proceeding does not exist at common
law. RPAPL 735 is strictly construed,
as is CPLR Article 3. A departure
from the requirements of RPAPL 735
or CPLR Article 3 for service of
process is not curable and mandates
that the proceeding be dismissed.3
That a tenant has actual notice of the
proceeding is not what confers juris-
diction on the court, even though
constitutional due process requires
simply that service be reasonably
calculated under the circumstances
to appraise the litigants about the
case and to give them a chance to
object.* What counts is not notice or
receipt but whether service complies
with the RPAPL or the CPLR.5

Service of process effected under
the RPAPL sometimes conforms to
the CPLR’s dictates, but not always.

The terms of residential lease
obligations about service, place of
service, or other manner of notice
may not modify or restrict RPAPL
735. If a conflict arises about service
between a residential lease and
RPAPL 735, the conflict must be
resolved in favor of the statutory
requirements,® although a lease may
require notice in addition to what the
RPAPL requires.” In commercial
cases, courts are more likely than in
residential cases to accept lease
terms that limit statutory require-
ments.8

The respondent in a summary
proceeding must be served with a
notice of petition and a petition.?
Each named respondent must be
served individually,10 even if each
named respondent is part of the
same family.ll Additionally, each
lease signatory must be made a
respondent and served separately.12

In Friedlander v. Ramos, the court
held that “[t]he object of the RPAPL
733 (1) service requirement is to
ensure that respondents receive ade-
quate notice and an opportunity to
prepare defenses that they may
have.”13 Under RPAPL 733, the
process server should serve the peti-
tion and notice of petition on each
respondent “at least five and not
more than twelve days before the
time at which the petition is noticed
to be heard.”14 If a petition and
notice of petition, served pursuant to
RPAPL 735, are served fewer than
five days before the return date,
service is defective and the court will
lack jurisdiction over the
proceeding.1> Similarly, a petition
served more than 12 days before it is
noticed to be heard is defective.l6

The question sometimes arises
whether a court may grant nunc pro
tunc relief and retroactively permit
short filing under RPAPL 733(1)
when a tenant has received less than
the required five-day notice. In 445
East 85th Street v. Phillips, the land-
lord, which had not timely sought
nunc pro tunc relief, argued that its
filing short was excusable and not a
jurisdictional defect.l” The court dis-
agreed and stated that “[s]hort filing
denies a tenant adequate time to pre-
pare for court. It is not a simple,
ministerial indiscretion.”18 In K.N.W.
Assocs. v. Parish, however, the court
held that the short filing did not prej-
udice the respondent and thus grant-
ed the petitioner’s motion for nunc
pro tunc relief.1?

B. Service Methods

RPAPL 735 permits a process
server to effect service in three differ-
ent ways: personal delivery, a form
of personal service; substituted serv-
ice to a person of suitable age and
discretion who lives or is employed
at the premises sought to be recov-
ered, the other form of personal serv-
ice; or conspicuous-place service,
sometimes referred to as “nail and
mail” or “affix and mail.”20

1.  Personal Delivery

RPAPL 735(1) provides that
“service of the notice of petition and
petition shall be made by personally
delivering them to the respondent.”
Similarly, CPLR 308(1) provides that
personal delivery on a natural per-
son is effected “by delivering the
summons within the state to the per-
son to be served.” Personal service
can be in-hand delivery or substitut-
ed service. Personal delivery is
effected when the petition and notice
of petition are hand-delivered to the
named respondent under RPAPL
735.21 Personal service is the optimal
method of service for a landlord
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because it always satisfies the service
requirements for money judgments
under CPLR Article 3 and decreases
the possibility that traverse will be
raised and sustained;?? it is also the
optimal method for a tenant because
it most assures that the tenant is
apprised of the action or proceeding
and has an opportunity to defend.

Personal delivery of the petition
and notice of petition may be made
wherever the tenant, or an author-
ized representative, may be found.?
RPAPL 735(1)(a) forbids a default to
be entered against tenants not served
at their last residence address, even
if the landlord learns about the ten-
ant’s other residence through
attempts to serve. This rule prevents
landlords from accidentally evicting
people who are in hospitals or nurs-
ing homes, or temporarily living
with relatives or friends.2*

Personal delivery is complete
immediately on the delivery of a
copy of the papers to the intended
recipient.?> The original petition and
notice of petition, or order to show
cause, should be filed with the court
clerk, along with proof of service,
within three days after personal
service has been effected.

When effecting service on a cor-
porate respondent, personal delivery
must be made pursuant to RPAPL
735(1) and comply with CPLR 311(1),
which permits personal delivery to
be made on an officer, director, man-
aging, general agent, cashier or assis-
tant cashier, or any other agent
authorized by appointment or law to
receive service on the entity’s
behalf.26 Delivery of papers to a
mere employee, without any inquiry
about the employee’s status in the
corporate hierarchy or any effort to
determine whether the employee is
authorized to accept service, is insuf-
ficient to effect personal delivery on
the corporation, unless the employee
is an authorized agent or enumerat-
ed corporate official.2”

Unlike service under CPLR Arti-
cle 3, RPAPL 735 forbids service on a
corporate tenant through the Secre-

tary of State. When effecting service
under RPAPL 735 to a corporate
respondent, and when a corporate
officer, director, agent, or cashier can-
not be found, substituted or conspic-
uous-place service should be used.?8

Unlike the CPLR, the RPAPL
does not specify how personal deliv-
ery is effected on a partnership.
When serving a partnership, refer-
ence should be made to CPLR Arti-
cle 3.2 CPLR 310, which governs
personal service on a partnership in
civil actions, authorizes delivery of
papers to any partner of the partner-
ship, the managing or general agent
of the partnership within the state,
the person in charge of the office
within the state of the partnership,
or any agent or employee of the
partnership authorized by appoint-
ment to receive service.30

2. Substituted Service

If personal delivery cannot be
made on the named respondent, the
petitioner may effect service under
RPAPL 735(1) “by delivering to and
leaving personally with a person of
suitable age and discretion who
resides or is employed at the proper-
ty sought to be recovered, a copy of
the notice of petition and petition, if
upon reasonable application admit-
tance can be obtained and such per-
son found who will receive it. . . .”31
CPLR 308(2) provides that service on
a natural person is effected “by
delivering the summons within the
state to a person of suitable age and
discretion at the actual place of busi-
ness, dwelling place or usual place of
abode of the person to be served.”

To determine whether the person
served is of suitable age and discre-
tion under RPAPL 735, courts look to
whether that individual was likely to
transmit the papers to the actual ten-
ant.32 When effecting substituted
service of process, the recipient must
reside or be employed at the premis-
es and have the kind of relationship
to the tenant from which it can rea-
sonably be expected that the recipi-
ent will deliver the papers to the ten-
ant.33 A process server should

ascertain the individual’s identity
and nexus to the tenant.34

When delivery is made to a
minor, courts will inquire about the
minor’s discretion and authority.3?
The age of the person receiving
process is a relevant factor, and the
statute does not set a fixed minimum
age for that person. Courts have
therefore been reluctant to establish a
benchmark under which service is
defective. In Village of Nyack Housing
Authority v. Scott, the court found
that “[w]hile the adoption of the
‘suitable age’ language in RPAPL 735
implies that ‘at some point a person
should be deemed by the court, as a
matter of law, to be too young to
have a valid status as deliveree” we
cannot say that a 13-year-old is inca-
pable of accepting service as a matter
of law, under RPAPL 735.”36 Other
courts have held in the context of
service or process that minors as
young as age 12 are persons of suit-
able age and discretion.3”

Delivery of process to a commer-
cial tenant’s employee at the premis-
es sought to be recovered is suffi-
cient to establish jurisdiction over
the tenant, regardless of the individ-
ual’s status in the business organiza-
tion. In a commercial holdover pro-
ceeding, Manhattan Embassy Co. v.
Embassy Parking Corp., the court
found that the process server proper-
ly effected substituted service on the
corporate respondent by delivering
papers to a garage attendant, who
was tenant’s employee, who was
employed at the premises sought to
be recovered, whose job involved
performing responsible functions,
and who was served only after he
told the process server that no man-
ager was on the site.38

When effecting service of process
on a landlord’s employee, a person
will be considered of suitable age
and discretion if the nature of the
relationship with the person to be
served makes it more likely than not
that the employee will deliver
process to the named party.? If
building personnel like a security
guard, doorman, or concierge unrea-
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sonably impede a process server’s
efforts, these individuals should not
be served or accept service on the
respondent’s behalf.40 If repeated
attempts to secure access are unsuc-
cessful, an ex parte application
authorizing an alternate means of
service under CPLR 308(5) is a wise
procedural course.4!

When delivery is made on a
commercial tenant’s subtenant, serv-
ice of process may be insufficient,
absent a “unity of interest,” to confer
jurisdiction over the tenant, if the
tenant was not also served with
process.*2 In Ilfin Co., Inc. v. Benec
Industries, Inc., the court held that
service on an employee of the
respondent’s co-tenant failed to com-
ply with RPAPL 735. According to
the court, the individual was not a
person of suitable age and discretion,
and the process server unreasonably
believed that the employee was an
appropriate person to accept service
for this co-tenant.*> When several
companies are under one person’s
control at the same premises, howev-
er, acceptance of process by an
employee of one is effective as to
all.44

Because RPAPL 735 requires that
the person accepting service reside
or work in the actual premises
sought to be recovered, delivery to a
tenant’s temporary visitor or neigh-
bor might prove insufficient to con-
fer jurisdiction.#> By contrast, a per-
son living in the subject premises
with the respondent’s permission
and having no other place to live is a
person who “resides” at the premis-
es. The Legislature has not provided
a specific time period in which a per-
son must remain in the premises to
be said to reside there. Determining
a sufficient length of time for an
individual to be a “resident” is a
question of fact.46

Unlike personal delivery, which
may be effected wherever the
respondent or appropriate agent
may be found, substituted service
requires the delivery to be made at
the premises sought to be recov-
ered.¥” Additionally, when substitut-

ed service is used, a copy of the
papers must be mailed to each
respondent both by registered or cer-
tified mail and by regular first-class
mail within one day of the delivery.48

Proof of substituted service
should be filed with the court clerk
within three days after completing
the mailings.4? Service is complete on
filing proof of service.0

3. Conspicuous-Place Service

The third method of service of
process is conspicuous-place service,
or nail-and-mail or affix-and-mail.
RPAPL 735(1) provides that conspic-
uous-place service of the petition
and notice of petition may be effect-
ed “if admittance cannot be obtained
... by affixing a copy of the notice
and petition upon a conspicuous
part of the property sought to be
recovered or placing a copy under
the entrance door of such premises.”

Similarly, CPLR 308(4) provides
that nail-and-mail service may be
effected on a natural person when
“service under paragraphs one and
two cannot be made with due dili-
gence, by affixing the summons to
the door of either the actual place of
business, dwelling place or usual
place of abode.”

Conspicuous-place service may
not be effected under RPAPL 735
until a reasonable application has
been made to obtain admittance and
find a person who will receive
process. It is thus the least desirable
of the three RPAPL service meth-
ods.5! An allegation of conspicuous-
place service is the most easily con-
troverted at a traverse hearing. It is
the service method most likely to
raise an inference of improper serv-
ice.

With affix-and-mail service, the
pleadings may be affixed to a con-
spicuous part of the premises.
“Affixing” means that the pleadings
should be affixed to the front
entrance or doorway of the tenant’s
unit or space, if possible, or “placed”
under that entrance door.52 The
papers should be affixed in a place

where, in the process server’s rea-
sonable opinion, it will be sufficient-
ly obvious that the tenant will see
them.53 Service must not be unlikely
to succeed, or predestined to failure,
or the court may find it equivalent to
no attempt at all.>* If the papers are
inappropriately affixed, the action or
proceeding will be dismissed.

In Citibank, N.A. v. Mendelsohn, 56
after affixing the petition and notice
of petition to the door of the build-
ing rather than to the door of the
apartment sought to be recovered,
the petitioner argued that the outer
bounds of the premises extended to
the outside of the building because
unidentified occupants did not allow
its process server in. The court found
that the tenants had no control over
access to the building and that the
process server, who was working on
the buildings owner’s behalf, could
have easily gained access to the
building. The court concluded that
the pleadings were not affixed to a
conspicuous part of the premises.

In Pentecost v. Santorelli, however,
the court held that the “conspicuous
part” of the premises may “extend to
the location at which the process
server’s progress is arrested.”> Simi-
larly, in F. I. duPont, Glore Forgan &
Co. v. Chen, the court found that “if a
process server is not permitted to
proceed to the actual apartment by
the doorman or some other employ-
ee, the outer bounds of the actual
dwelling place must be deemed to
extend to the location at which the
process server’s progress is arrest-
ed.”8

4. "Reasonable Application”
Standard

Before engaging in conspicuous-
place service, a process server must
make reasonable application to effect
personal service on a tenant. The
process server may make either per-
sonal delivery or substituted service.
Legally, neither method of personal
service is preferred to the other,>
although in-hand service is the safest
mode of service for both landlord
and tenant. Courts will determine

34
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the meaning of “reasonable applica-
tion” by assessing whether the
process server’s efforts were calcu-
lated to succeed.® If landlords have
information about a tenant that
would make service easier to effectu-
ate, and therefore more likely that
the tenant is notified of the action or
proceeding, the reasonable-applica-
tion standard requires the landlords
to pass the information along to their
attorneys, who in turn should notify
their process server.t! A landlord’s
knowledge is imputed to a process
server.62

In Elizabeth Broome Realty Corp. v.
Sakas, the process server, at her first
attempt at personal service, accepted
the concierge’s word that the tenant
was not at home and therefore did
not visit the tenant’s apartment. On
her second attempt at personal serv-
ice, the process server affixed the
pleadings to the apartment’s
entrance door. The court held that
the first attempt was a nullity
because the process server did not
attempt to gain admittance to the
apartment. The court explained that
to perfect a reasonable attempt at
personal delivery or substituted
service, a process server must use a
method with some expectation of
success.o4

Absent information about when
the respondent may be expected to
be at home, and to adhere to the rea-
sonable-application requirement, a
process server should make at least
two attempts to deliver the papers:
one during regular business hours,
the other before or after regular busi-
ness hours.6

The reasonable-application stan-
dard under RPAPL 735 is not as
stringent as the due-diligence
requirement under CPLR Article 3.
Although no rigid rule determines
whether due diligence has been exer-
cised in attempting to effect service
so as to permit substituted service
under CPLR 308, several courts, like
the Lara v. 1010 E. Tremont Realty
Corp.t6 court, have held that three
attempts to serve on three different
days and at different times during

the day constitutes “due diligence”
under CPLR 308(4).

The differences in service
requirements under the RPAPL and
CPLR have been cause for controver-
sy over the years. One controversy is
whether a court must award a
money judgment against a tenant
who defaults after receiving a peti-
tion and notice of petition by substi-
tuted or duly diligent conspicuous-
place service.®” One line of cases,
following In re McDonald 8 holds
that only personal jurisdiction is
gained and therefore that a monetary
judgment can be awarded only when
a tenant is served in hand or has
appeared. McDonald requires land-
lords in nonpayment proceedings
and in holdovers seeking use and
occupancy to institute two cases
against a defaulting tenant: one, a
summary proceeding for possession;
the other, a plenary action for rent.

On the other hand, the Appellate
Term, First Department, in Oppen-
heim v. Spike stated, albeit in dictum,
that duly diligent conspicuous serv-
ice entitles a landlord to a default
money judgment.®® The Oppenheim
court found that the only reason the
Civil Court’s “money judgment for
rent was a nullity” was that “there is
no indication that the process server
had used due diligence before resort-
ing to conspicuous service.””0 This
issue was examined in Dolan v. Lin-
nen, in which the court wrote that
McDonald should not apply to mod-
ern-day residential nonpayment or
holdover proceedings and that “no
constitutional, statutory, or practical
reason prevents duly diligent plena-
ry action CPLR 308 (4) conspicuous
service from conferring personal
jurisdiction in RPAPL summary pro-
ceedings”7! if the landlord complies
in effecting service with both the
RPAPL and the CPLR.

Even when the process server
has reason to believe that the tenant
will be at home during normal busi-
ness hours, a single service attempt
made at that time is insufficient.”2
Courts will require that a second
attempt be made before or after nor-

mal work hours.” In Eight Associates
v. Hynes, for example, the process
server effected conspicuous-place
service after making only one
attempt at personal service shortly
after 12 p.m. on a Friday.” The court
found that one attempt to serve
process during normal working
hours before effecting conspicuous-
place service did not satisfy the
RPAPL 735 reasonable-application
standard.

In Metropolitan Life Ins. Co. v.
Sharpf, the court asked, “What then
are normal working hours? The
court finds that such hours are 9:00
a.m. to 5:00 p.m. (Monday through
Friday) with one hour subtracted at
the beginning and added at the end
of the day for transportation.””> Fol-
lowing that case, service should not
be attempted when it would be rea-
sonable to expect the recipient to be
resting or asleep.”®

Similarly, attempts at service of
process on Sundays are prohibited,
as are efforts on other days that the
landlord knows are days of religious
observance for the tenant, if service
is maliciously designed to harass.””
Attempts at service on Saturdays or
before normal work hours will not
be rejected if the process server’s
inquiry reveals that it is a time when
a residential respondent could rea-
sonably be expected to be home.”8 In
some cases, reasonable application
might require that a delivery attempt
be made at all other known locations
before conspicuous-place service
may be effected at the premises
sought to be recovered.”

If finding out the tenant’s where-
abouts proves impractical, or if serv-
ice cannot be made at the tenant’s
home or business, a landlord may
move ex parte under CPLR 308(5) for
leave to use an alternate service
method.80 In BHNJ Realty Corp. v.
Rivera, 8! for example, the petitioner
used conspicuous-place service and
respondent defaulted. After discov-
ering that respondent was incarcerat-
ed, petitioner moved to withdraw
the original proceeding and pur-
suant to CPLR 308(5) serve the
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Riker’s Island Detention Center
office designated to receive legal
documents on its inmates’ behalf.
The court granted the petitioner’s
motion, stating that “[i]f a petitioner
has knowledge of the whereabouts
of respondent and that service of
process at the premises in the man-
ner prescribed by statute will not
give notice to respondent then the
attempt to serve respondent by the
statutory modes of service will not
meet constitutional due process stan-
dards since it is not reasonably calcu-
lated to apprise respondent of the
proceeding.”82

When a process server effects
conspicuous-place service, a copy of
the petition and notice of petition
must be mailed to each respondent
by certified mail or registered mail
and by regular mail within one day
of the papers” affixation.83 Proof of
service should be filed with the court
clerk within three days after com-
pleting the mailings.8* Service is
complete on filing of the petition
(outside New York City), the notice
of petition, or order to show cause,
and proof of service with the court
clerk.8

C. Commercial Tenants

Service on a commercial respon-
dent should be attempted when that
party normally conducts its business.
Otherwise, service might be deemed
unreasonable, and the case will be
dismissed.86

As with service on a residential
tenant, service on a commercial ten-
ant must comply with CPLR Article
3 to obtain a monetary judgment
unless the tenant appears and
waives its objections to personal
jurisdiction.8” Service under Business
Corporation Law (BCL), allowing
service on the Secretary of State as
agent of a domestic or authorized
foreign corporation, may not be used
to commence a summary proceed-
ing.88 In Puteoli Realty Corp. v. Mr. D’s
Fontana di Trevi Restaurant, Inc.,3° the
landlord began a proceeding under
the RPAPL and served the tenant
under BCL 306. The court noted that

summary proceedings under the
RPAPL are statutory devices by
which jurisdiction may be acquired
quickly and that because the peti-
tioner failed to follow the RPAPL 735
service requirements, the tenant’s
motion to dismiss for lack of person-
al jurisdiction had to be granted.

To comply with the reasonable-
application requirements, a process
server may be required to make
delivery attempts at all other known
locations before conspicuous-place
service may be effected at the prem-
ises sought to be recovered. Doing so
assures that the tenant is afforded
actual notice of the proceeding’s
pendency.?0 If finding out the ten-
ant’s whereabouts proves impracti-
cal, a landlord may move the court
ex parte for leave to use an alternate
service method.?1

D. Mailing Requirements

A petitioner that effects substi-
tuted or conspicuous-place service
must comply with RPAPL 735(1)(a)
or (b), which require the petitioner to
mail a complete copy of the petition
and notice of petition to the respon-
dent both by regular mail and by
registered mail or certified mail
within one day after the substituted
or conspicuous-place service. The
process server must be able to
demonstrate that the mailings car-
ried the correct postage and were
deposited with the post office.2
RPAPL 735(1)(a) and (b) require
mailings to locations other than the
subject premises if the respondent
does not reside at the subject premis-
es or, if a business, its principal place
of business is elsewhere.?3

Mailings to a natural person
should be addressed to the tenant at
the property sought to be recovered.
If the premises are not the tenant’s
current place of residence, or if other
addresses are known to the landlord,
the landlord must make additional
mailings to those alternate
addresses.?* If the respondent does
not appear to reside at the premises
sought to be recovered, and the peti-
tioner has no knowledge of the

respondent’s actual residence
address, the papers may be sent to
the respondent’s last known place of
business or employment.?

If the tenant is a corporation,
joint-stock, or other unincorporated
association, the mailings should be
sent by registered or certified mail
and by regular first-class mail to the
premises sought to be recovered. If
the premises are not the tenant’s
principal place of business or princi-
pal office, then an additional mailing
should be made to the respondent’s
principal office or place of business
in the state, if the landlord has writ-
ten information of that address. If
the landlord has only actual or con-
structive notice of another office or
business address for the tenant, other
than the premises sought to be
recovered, a copy of the papers
should be sent to the other known
addresses.? Although RPAPL 735
requires mailings only to business
addresses in the state, it is advisable
to send the mailings to principal
offices outside the state, if those
addresses are available.?”

When effecting substituted or
conspicuous-place service, which
require a mailing, the failure proper-
ly to address envelopes that contain
the predicate notice and pleadings
might result in the proceeding’s dis-
missal.9 In Avakian v. De Los Santos,
the court held that it lacked personal
jurisdiction over the defendant
because the zip code in the defen-
dant’s summons and complaint was
incorrect. Later, in New York City
Housing Authority v. Fountain, the
court, citing Avakian, found under
the RPAPL that “[a]ny delay in
receipt may result in an unjustified
default. Therefore, zip codes are sig-
nificant and particularly necessary in
summary proceedings.”100 The rule
is different in plenary actions. CPLR
308(2) service is valid even if the
mailing following substituted service
contains the wrong zip code.!0! To
avoid the possibility of dismissal, all
mailings should include at least the
recipient’s name; street number or
name; unit designator; city and state

36
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or authorized two letter abbrevia-
tion, and correct five digit ZIP+4
Code.102

E. Filing Requirements

RPAPL Article 7 is strictly con-
strued. Cases are often dismissed for
lack of adherence to filing require-
ments. It is important that practition-
ers are aware of the fine points con-
cerning the filing requirements.

When a court clerk or a judge of
the New York City Civil Court, a
City Court outside New York City, or
a District Court issues a notice of
petition, a copy of the notice should
be filed with the court clerk, when
an index number is usually
assigned.103 In the New York City
Civil Court, the original petition
should be filed with the court clerk
upon issuance of the notice of peti-
tion.104 Once service is complete, the
notice of petition or order to show
cause (and the petition in courts out-
side the New York City Civil Court),
together with proof of service, which
is typically in the form of a notarized
affidavit, should be filed with the
court clerk within three days after
personal delivery to the respondent
or the completion of the mailings
when service has been effected by
substituted or conspicuous-place
service.105

Defects in the content of an affi-
davit of service are treated as minor
or amendable. They will not lead to
dismissal if service was properly
effected.106 Proof of service not time-
ly filed is a jurisdictional defect. The
court may issue a nunc pro tunc order
authorizing a late filing, which will
allow the tenant time to answer the
petition to run anew upon service of
the order permitting the late filing,
with notice of entry.197 On the other
hand, because RPAPL 735(2) directs
that proof of service be filed with
“the clerk of the court,” technical
noncompliance with the RPAPL,
such as filing proof of service with
the judge instead of the clerk, has
sometimes resulted in dismissal.108

When filing a notice of petition
with proof of service in the New

York City Civil Court in a residential
Housing Part proceeding, the peti-
tioner must also submit stamped
postcards addressed to all respon-
dents at the premises sought to be
recovered and to the other
address(es) at which process was
served.1% No default judgment for
failure to answer may be entered
against a tenant unless the petitioner
has complied with the postcard
requirement.!0 This postcard should
state the respondent’s name, address,
and ZIP Code. The postcard’s return
address should reflect the appropri-
ate address of the court clerk’s office
to which the respondent is being
directed.!!! The reverse side of the
postcard must contain the following
notice in English and Spanish:

Papers have been sent to you
and filed in court asking this
court to evict you from your
residence. You must appear
in court and file an answer
to the landlord’s claim. If
you have not received the
papers, go to the housing
part of the civil court imme-
diately and bring this card
with you. If you do not
appear in court, you may be
evicted. You may also wish
to contact an attorney.

lll. Traverse Hearings

Service of process that violates
the strict requirements of RPAPL 735
will make the landlord vulnerable to
attack based on lack of in personam
jurisdiction.!2 The objection may be
made by a motion or pre-answer
motion to dismiss or as an affirma-
tive defense in the tenant’s answer.113

The hearing held on the issue of
service is known as a “traverse”
hearing. When no answer or motion
to dismiss for lack of personal juris-
diction is made, an objection to juris-
diction is waived, and the court has
full jurisdiction for in personam and
in rem judgments.!4 Additionally, in
Textile Technology Exchange, Inc. v.
Davis, 115 the court held that “inter-
posing a counterclaim related to
plaintiff’s claims will not waive the

defense of lack of personal jurisdic-
tion, but that asserting an unrelated
counterclaim does waive such
defense because defendant is taking
affirmative advantage of the court’s
jurisdiction.” And in Washington v.
Palanzo,116 the court held that exten-
sive participation in litigation causes
the party to waive objections to per-
sonal jurisdiction. However, merely
filing a notice of appearance and
procuring an extension of time to
answer does not waive personal-
jurisdiction objections.11”

Although some trial courts have
characterized notice-related irregu-
larities as impinging on the court’s
subject-matter jurisdiction, this char-
acterization has not met with appel-
late concurrence.!8 It is a defense of
personal jurisdiction.

A. Obtaining a Traverse Hearing

When material issues of fact
regarding personal jurisdiction arise,
a traverse hearing is required.!? It is
necessary to have a sworn affidavit
denying proper service to be entitled
to a traverse hearing.120 An affidavit
from a person with personal knowl-
edge—not an attorney—is
required.1?!

The affidavit creates only a pre-
sumption of service. For a tenant to
merit a hearing on whether service
was done according to RPAPL or the
CPLR, the tenant’s answer or motion
must set forth specific factual allega-
tions that raise genuine issues of fact
about the propriety of the process
server’s efforts. Conclusory state-
ments that the service of process was
defective because it was not served
in accordance with RPAPL 735 are
insufficient.122 Instead, the process
server’s affidavit must be credibly
and specifically refuted.1?3 Other-
wise, the objection or affirmative
defense may be stricken, or the pre-
answer motion or motion to dismiss
denied, without a hearing.’?* Courts
have applied these rules to objec-
tions to service of predicate notices,
petitions, notice of petitions, and HP
proceedings.125> An affidavit of serv-
ice may be insufficient to give the
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court jurisdiction if it fails to show
that service could not be made per-
sonally.126 Additionally, an affidavit
of service, on its own, is inadequate
when the tenant disputes not only
the service but also what was
attached to the petition.127

The facts of 230 Equity Inc. v.
Kahn128 illustrate what a tenant may
allege to secure a traverse hearing.
One of the respondents averred that
she was in her studio apartment
when the process server claimed to
have effectuated conspicuous service
and that it was impossible for the
server to have attempted personal
service before he resorted to conspic-
uous service. According to that
respondent, if the process server had
attempted to serve the petition and
notice of petition personally, she
would have heard him knock, given
that she was then on the telephone
in her studio apartment. Petitioner
argued that the respondents present-
ed a conclusory denial of a knock on
the door and that they did not deny
any relevant fact in the server’s affi-
davit of service. Granting the respon-
dents” motion for a traverse hearing,
the court wrote that “[a]lthough [the
process server’s] affidavit notes
[that] he effected service when [the
respondent] would have been dial-
ing the telephone, respondents have
created an issue of fact about
whether [the process server]
engaged in a reasonable attempt to
serve personally before resorting to
conspicuous service.”129

B. The Process Server

A petition and notice of petition
may be served by anyone who is not
a named party to the action or pro-
ceeding and who is at least 18 years
0ld.130 A licensed process server
under the New York General Busi-
ness Law is defined as person, other
than attorneys to an action acting on
their own behalf, who (1) derives
income from the service of papers in
an action; or (2) has effected service
of process in five or more actions or
proceedings in the 12 month period
immediately preceding the service in
question.13! Unlicensed persons who

serve process must state by affidavit
that they have not served process
more than five times in that year.132
The New York City Administrative
Code requires that process servers be
licensed.133 But an otherwise-valid
service of process is not rendered
invalid, and the court is not
deprived of jurisdiction, solely
because the process server violated
the New York City Administrative
Code.134 In that case, the process
server should be punished,
however.135

People who serve process are
regulated by legislative enactments
because improper service of process
causes those who might have insuffi-
cient knowledge or legal assistance
to suffer the most. To this end,
process servers who testify at tra-
verse hearings conducted in New
York City must bring their license
and all records in their possession
relating to their service efforts.136

C. The Logbook

The General Business Law
requires process servers to keep legi-
ble records of all service effected.
The record is referred to as a process
server’s “logbook.” The logbook
should include the action’s or pro-
ceeding’s title; physical description
and name of the person served, if
known; date and time all service
attempts were made and completed;
address where service was affected;
nature of the papers served; court
where the papers are returnable; and
action’s or proceeding’s index num-
ber, if one has been assigned. If con-
spicuous-place service was effected
in New York City, the logbook
should also note the color of the
door on which any papers were
affixed. 137 These entries should be
kept chronologically in a bound vol-
ume and maintained for two
years.138

If the propriety of service of
process is challenged, the process
server will be required to present the
logbook containing these records.
Strict compliance with a process
server’s record-keeping rules is

required when a tenant questions the
propriety of service.13

D. The Traverse Hearing

At a traverse hearing, the peti-
tioner or plaintiff bears the burden of
proving the propriety of service of
process.140 That burden is usually
met by introducing the process serv-
er’s testimony and records. If the
landlord is successful, the traverse is
overruled and the case may proceed
to trial. Otherwise, the tenant’s chal-
lenge is sustained and the proceed-
ing is dismissed.!4!

The court will determine
whether service was properly effect-
ed based on the prima facie evidence
and the witnesses’ credibility.142
Although some courts excuse the
process server’s failure to present a
license during traverse hearings, the
absence of other relevant records
might result in dismissal.1#3 This
combats the persisting problem of
process servers who fail to use
appropriate efforts to effectuate serv-
ice, a scourge called “sewer
service.”144

CPLR 4531 permits an affidavit
of service to be admitted as prima
facie evidence of the delivery, post-
ing, or affixing of a document when
the process server is dead, mentally
ill, or cannot be compelled with due
diligence to attend the hearing. An
affidavit of service that omits a
process server’s license number is
“unlawful.”145

Once a case is referred to a hear-
ing judge for traverse, the judge is
advised to wait a reasonable time for
the process server to appear, and to
appear with the necessary license
and records. Several impatient
judges who have dismissed cases
have been reversed.146

IV. Conclusion

Before delivery of service of
process is effected, or when the time
might come to attack or defend a
case on personal jurisdiction, the
wary practitioner, whether for the
landlord or the tenant, should

38

NYSBA N.Y. Real Property Law Journal | Spring 2006 | Vol. 34 | No. 1



become familiar with the technical
requirements of RPAPL 735 and
CPLR Article 3. The requirements are
technical, to be sure, but one per-
son’s technicality is another’s due
process.
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