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A highlight
of the luncheon
following the
program was
the presentation
of the Section’s
Professionalism
Award to
Harold A.
Lubell, Past
Chair of our Section. In his accept-
ance speech, Harold stated that he
defines himself as a lawyer, he likes
being a lawyer and he is proud of
being a lawyer. These qualities have
been readily apparent in Harold’s
many contributions to our Section
and the legal profession throughout
his career. To those who know him, it
is obvious that he enjoys what he
does. Congratulations, Harold!

Greetings! With over 5,000 mem-
bers, the Real Property Law Section
is now the largest Section of the New
York State Bar Association! We are
very pleased to have reached this
milestone and are committed to con-
tinued growth and outstanding serv-
ice to each Section member.

Over 360 members attended the
Annual Meeting of the Real Property
Law Section in January. Program
Chair Joshua Stein offered an
informative program including
updates on NYS mortgage recording
and transfer taxes, lease security
issues, lease exit transactions, loan
enforcement issues, lease litigation
and mortgage loan issues including
the release and substitution of collat-
eral. The ethics portion of the pro-
gram offered practical guidance on
ethical issues in a transactional real
estate practice, and engendered live-
ly debate among the participants.
Joshua also presented an overview of
the numerous projects underway by
the Section’s Committees. If you are
not yet a member of a Committee,
we encourage you to contact any
Section officer or Committee Chair
for further information.

A Message from the Section Chair
We are now gearing up for our

Section’s Summer Meeting, sched-
uled for July 14–17 at the Lake Placid
Resort Hotel & Golf Club. Harry
Meyer, Program Chair, is planning a
fascinating meeting, including pre-
sentations on smart growth and new
urbanism practices in land use and
zoning, brownfields, electronic title
registration and its impact on the
legal profession, Adirondack archi-
tecture and the NYS “forever wild”
requirements as they impact devel-
opment and redevelopment. In addi-
tion to the CLE offerings, Harry is
planning numerous social events to
take full advantage of the range of
amenities offered by the Resort and
the natural beauty of the region.
Please mark your calendars now for
this event!
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Nuisance Holdovers in New York
By Gerald Lebovits and Daniel J. Curtin, Jr.

To constitute a nuisance the use
of property must interfere with a
person’s interest in the use and
enjoyment of land. The term “use
and enjoyment” encompasses the
pleasure and comfort derived from
the occupancy of land and the free-
dom from annoyance. However, not
every annoyance will constitute a
nuisance.1

As in life, few things are more
annoying in the landlord-tenant con-
text than a nuisance. Life’s solutions
vary. One solution in the landlord-
tenant context is for a landlord to
commence a holdover proceeding
against the allegedly objectionable
tenant. Many questions arise in the
unsettled area of nuisance-based
holdovers. They include how to
define a nuisance, what conduct con-
stitutes a nuisance, how to settle a
nuisance holdover, and what stay
may be awarded to an unsuccessful
tenant after a judgment of posses-
sion. This article offers some answers
to the murky questions presented in
nuisance holdovers.

Nuisance as a Basis for
Holdover Proceedings

A landlord may bring a holdover
proceeding against a tenant who
commits a nuisance. The underlying
concept is that tenants should not be
permitted to engage in conduct that
threatens other tenants, occupants,
or the premises itself. Those who
engage in nuisance do so under the
threat of losing their tenancy. 

The authority for nuisance-based
holdover proceedings comes from
statutes and lease provisions. In the
rent-regulated context, a series of
statutes provides that regulated ten-
ancies may be terminated for nui-
sance conduct. In New York City, the
Rent Stabilization Code (RSC) pro-
vides that a nuisance-based holdover

to recover premises may be main-
tained when

[t]he tenant is committing or
permitting a nuisance in
such housing accommoda-
tion or the building contain-
ing such housing accommo-
dation; or the tenant engages
in a persistent and continu-
ing course of conduct evi-
dencing an unwarrantable,
unreasonable or unlawful
use of the property to the
annoyance, inconvenience,
discomfort or damage of
others, the primary purpose
of which is intended to
harass the owner or other
tenants or occupants of the
same or an adjacent building
or structure by interfering
substantially with their com-
fort or safety.2

The same basic wording is found in
the Emergency Tenant Protection
Regulations (ETPR), the statutory
scheme governing rent-stabilized
tenancies outside New York City.3

For rent-controlled tenancies in
New York City, the New York City
Rent and Eviction Regulations pro-
vide that an action or proceeding to
recover possession of residential
property may be maintained when

[t]he tenant is committing or
permitting a nuisance in
such housing accommoda-
tions . . . or his conduct is
such as to interfere substan-
tially with the comfort and
safety of the landlord or of
other tenants or occupants of
the same or another adjacent
building or structure.4

The State Rent and Eviction Regula-
tions, which govern rent-controlled
tenancies outside New York City,

have the same language providing
for a nuisance-based holdover.5

For non-regulated, or free-mar-
ket, housing accommodations, most
leases allow landlords to terminate a
tenancy if the tenant is committing
or permitting a nuisance.6 Absent
that lease provision, the courts have
no jurisdiction under Real Property
Actions & Proceedings Law (RPAPL)
711(1) to entertain a nuisance-based
holdover.7 In Dass-Gonzalez v. Peter-
son, for example, the tenant had a
lease that did not contain a provision
allowing the landlord to terminate
the tenancy for objectionable con-
duct.8 Civil Court granted the land-
lord a judgment of possession, but
the Appellate Term, First Depart-
ment, reversed.9 The Appellate Term
held that a nuisance-based holdover
may not be maintained absent an
express provision in the lease giving
the landlord the right to terminate a
tenancy on that ground.10 Thus, even
though the tenant did not raise the
defect in Civil Court, the Appellate
Term found no jurisdictional basis
for a possessory proceeding under
RPAPL Article 7.11 The Appellate
Division, First Department, affirmed
the Appellate Term’s ruling and re-
articulated that the defect may be
raised for the first time on appeal.12

Nuisance Defined
A nuisance is a condition that

threatens the health, safety, and com-
fort of a building’s occupants.13 The
conduct complained of must be of a
continuing or recurring pattern.14

This stands to reason, at least for
rent-stabilized apartments, for which
the governing statutory language
provides that the conduct must be
“persistent and [a] continuing
course.”15
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A single incident of problematic
conduct will typically be insufficient
to establish a nuisance,16 although
some cases say otherwise. Thus, a
landlord’s allegation that a tenant or
subtenants had once plugged multi-
ple extension cords into electrical
sockets, causing a fire—conduct that
obviously threatened the premises’
occupants, not to mention the prem-
ises itself—was insufficient to sup-
port a nuisance holdover.17 More
typical of nuisance cases is when a
pattern of problematic conduct
occurs over a period of time. When a
tenant engages in a course of offend-
ing behavior, like continually allow-
ing offensive and excessive odors
and water leaks to emanate from the
subject premises, the tenant has
engaged in “conduct [that]
threaten[s] the comfort and safety of
building tenants or occupants.”18

The most recent Court of
Appeals pronouncement regarding
nuisance holdovers may be said to
require for eviction a course of con-
duct, as opposed to a single incident
of objectionable behavior. The Court
of Appeals in Domen Holding Compa-
ny v. Aranovich stated in dicta that
“[n]uisance imports a continuous
invasion of rights—‘a pattern of con-
tinuity or recurrence of objectionable
conduct.’”19 Statements or explana-
tions not necessary to a court’s deter-
mination of the issue at hand are not
binding precedent.20 The Domen
Court did not need to examine the
contours of nuisance proceedings to
determine that issues of fact preclud-
ed granting summary judgment for
the landlord.21 It can be argued,
therefore, that the requirement of a
pattern of objectionable behavior in
nuisance cases is really no binding
requirement at all. But dictum from
the Court of Appeals is a statement
of law from New York State’s highest
court and is thus highly persuasive
on the lower courts.22

Here is where things get confus-
ing, for many courts had held, pre-
Domen, that a single instance of
behavior can be an actionable nui-

sance if that single instance is suffi-
ciently egregious.23 And despite
Domen, some courts still so hold. 

For example, a recent, post-
Domen case held that a landlord
made a prima facie case for a
holdover predicated on nuisance
even though the proceeding was
based on a single incident. In 160
West 118th Street Corporation v. Gray,
a 75-year-old rent-controlled tenant
of some 50 years was alleged to have
engaged in “anti-social, disruptive,
destructive, dangerous, and/or ille-
gal behavior” when she shot her son
with an unlicensed gun. Although
the court noted that nuisance gener-
ally requires more than one incident,
the court weighed the qualitative
and quantitative aspects of the
behavior in deciding that the con-
duct complained of constituted a
nuisance.24 Yet the court also found
that the tenant’s possession of an
unlicensed firearm, unless purchased
on the day of the shooting, might
represent “an ongoing pattern of
objectionable behavior.”25

Hence the conundrum of defin-
ing nuisance: Need there be a pat-
tern of objectionable conduct, or may
an isolated incident so terribly objec-
tionable provide a sufficient basis to
commence a nuisance holdover? The
safe money is on saying that a pat-
tern of behavior is required to estab-
lish, prima facie, a nuisance-based
holdover proceeding. Civil Court
(Gerald Lebovits, J.), citing Domen,
so held in Goodhue Residential Compa-
ny v. Lazansky.26 So did the Appellate
Term, First Department, four months
later in S&M Enterprises v. Lau.27 A
continuous pattern of nuisance is
therefore needed, unless, perhaps,
like shooting your son with an unli-
censed handgun that has been in
your possession for some time, the
conduct is really, really egregious.

Prerequisite to a Nuisance-
Based Holdover: Predicate
Notices

Each of the statutory schemes
allowing for maintaining a holdover

proceeding predicated on nuisance
requires that the tenant be afforded
notice before the proceeding
begins.28 For free-market housing
units, lease provisions govern the
requisite notices that must be given
before a proceeding begins. This arti-
cle focuses on the notice required in
the rent-regulated context. That req-
uisite notice is known as a termina-
tion notice.29 Rent-stabilized tenants
must be afforded a minimum seven
days’ notice that their tenancy is
being terminated and that their fail-
ure to vacate might result in a sum-
mary proceeding commenced
against them.30 Rent-controlled ten-
ants are afforded 10 days’ notice,31

unless they are weekly tenants, in
which case a minimum two days’
notice is required.32 In either event,
for rent-controlled tenants, a land-
lord must also notify the Division of
Housing and Community Renewal
(D.H.C.R.)’s local office within 48
hours of serving the notice on the
tenant.33 A landlord need not, how-
ever, obtain a certificate of eviction
before commencing a nuisance
holdover against rent-controlled ten-
ants.34

Regardless of the regulatory
scheme, a notice to cure need not
precede a termination notice.35 If the
lease terms require the landlord to
serve a notice to cure as a predicate
to terminating the tenancy, the land-
lord must comply with the require-
ment even if the eviction proceeding
is based on nuisance.36 Nuisance is,
by definition, past conduct, inca-
pable of meaningful cure.37 A tenant
need not be afforded a cure period
when a nuisance is established, even
if the holdover is based on both nui-
sance and substantial breaches of the
lease.38

Even though a landlord need not
serve a notice to cure in a nuisance
holdover, courts will protect valu-
able leaseholds, and substantial
defects in a predicate termination
notice will result in dismissing the
holdover proceeding.39 Ideally, the
termination notice should apprise
the tenant of the lease provision and
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statutory ground(s) on which the ter-
mination is based, the specific facts
that establish the existence of the
ground(s) alleged (including approx-
imate dates, times, and individuals
involved), and a date certain by
which the tenant must vacate and
surrender the subject premises.40 But
the test of a proper termination
notice is reasonableness.41 The facts
alleged must be plentiful and specif-
ic enough to allow a tenant to defend
an eviction proceeding. Non-fatal
missing facts can be supplied later in
a bill of particulars.42

Although the failure to articulate
less essential elements like the lease
provision violated might not be
fatal,43 the failure to proffer sufficient
factual detail regarding the alleged
wrongful conduct might be. By way
of example, Carriage Court Inn, Inc. v.
Rains involved a nuisance holdover
based on the tenant’s allegedly caus-
ing substantial damage to the hous-
ing accommodation, his (or his
guests’) harassment of the owner or
other tenants, and an excessive num-
ber of guests, who themselves were
allegedly abusive toward other resi-
dents, caused unreasonable noise,
and threatened to burn down the
premises.44 The landlord failed to
allege specific dates and times of the
occurrences, the identities of the vic-
tims of the problematic behavior, or
that the tenant even knew of threats
made by his guests.45 The notice was
held insufficient because it failed to
apprise the tenant of the specific
facts on which the proceeding was
based, and thus it could not support
the holdover proceeding.46

Like all predicate notices, a
defective termination notice in a nui-
sance holdover cannot be amended.
A proceeding based on a defective
notice will be dismissed.47 But the
landlord will be free to start again,
whether or not the conduct contin-
ues, because the dismissal will be
without prejudice.48

Nuisance vs. Breach of a
Substantial Obligation of the
Tenancy

Landlord-tenant practitioners
must be mindful of the underlying
theory on which the eviction pro-
ceeding is based and of the predi-
cate-notice requirements involved in
each. Under RSC § 2524.2(a), eviction
for a tenant’s wrongful acts is pre-
cluded without the landlord’s first
serving the tenant with proper
notice. RSC § 2524.2(b) provides that
termination notices must set forth on
which of the permissible grounds for
eviction listed in RSC § 2524.3 the
proceeding relies. Under RSC §
2524.3, nuisance and substantial-
breach-of-a-tenancy-obligations are
separate grounds in which to seek
eviction. A holdover proceeding
based on a substantial breach of a
tenant’s obligation may, however, be
maintained only after the owner first
serves a notice to cure on the tenant
to allow the tenant an opportunity to
correct the violation.49 If the termina-
tion notice is insufficient or other-
wise defective, the proceeding must
be dismissed because, again, a predi-
cate notice cannot be amended.50

Examples of Nuisance
The heart of any nuisance pro-

ceeding is the tenant’s allegedly
problematic conduct. That conduct
can take many forms, including
maintaining a washing machine,51

harboring a nuisance pet,52 public
urination and other offensive con-
duct,53 illegal use,54 abusive or anti-
social behavior toward building staff
or owners or other tenants and occu-
pants,55 conduct that results from a
medical condition,56 excessive
noise57 or odors,58 the seemingly all-
inclusive “objectionable conduct” of
a tenant,59 and, in some instances,
even the failure to remit rent.60

Although any number (or combina-
tion) of these (or other) types of con-
duct will support a nuisance-based
holdover, some are litigated more
often than others.

Objectionable Conduct
If the lease allows the landlord

to terminate the tenancy for objec-
tionable conduct, the landlord must
prove in court by “competent evi-
dence” as required by RPAPL 711(1)
that the tenant engaged in that type
of conduct. 

When it comes to cooperative
living, a recent development has
been an apparent increase by cooper-
ative boards to terminate tenancies
for a shareholder-tenant’s alleged
“objectionable conduct.” The basis
for this development in the coopera-
tive context is a proprietary-lease
provision permitting the board or
the shareholders to terminate a ten-
ancy for the shareholder-tenant’s
objectionable conduct. Although
what might constitute objectionable
conduct itself is not defined in a
standard New York State proprietary
lease, the lease does, or should,
delineate the procedures to terminate
a cooperative lease on this ground.
Those procedures used before a ten-
ancy is terminated should minimally
include notice to the shareholder-
tenant; the shareholder-tenant’s hav-
ing an opportunity to be heard by
the board or the shareholders, and a
board or shareholder vote.

The leading case involving ter-
minating a cooperative tenancy for
objectionable conduct is 40 West 67th
Street Corporation v. Pullman.61 In
Pullman, the Court of Appeals
applied business-judgment deference
to a shareholder vote that terminated
a shareholder’s tenancy for objec-
tionable conduct.62 The sharehold-
er’s vote satisfied the competent-evi-
dence standard, and the cooperative
won its motion for summary judg-
ment. The Pullman Court recognized
that cooperative living is based on
sharing control over what happens
and who may live in the
community.63 The Pullman Court was
careful to articulate procedural safe-
guards to ensure that shareholders
are protected against bad-faith, arbi-
trary, or baseless terminations by
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providing shareholders with three
affirmative defenses.64 To avoid
affording business-judgment defer-
ence to cooperative determinations
to terminate tenancies, shareholder-
tenants must prove (1) that the coop-
erative acted outside the scope of its
authority, (2) that the termination
did not further the cooperative’s cor-
porate purpose, or (3) that the termi-
nation was made in bad faith.65

In 13315 Owner’s Corporation v.
Kennedy, the shareholder-tenant suc-
cessfully defended against a board-
of-directors vote to terminate his ten-
ancy.66 The Kennedy court (Gerald
Lebovits, J.) found that a two-phase
analysis is required under Pullman.67

First the court must decide whether
the vote is entitled to business-judg-
ment deference.68 If the board is enti-
tled to deference, the inquiry ends,
and the cooperative must be award-
ed a final judgment of possession,
whether on summary judgment or at
trial. If the board is not entitled to
deference, then the court must, if
issues of fact arise, hold a trial to
determine whether the cooperative
has competent evidence of the share-
holder’s objectionable conduct under
RPAPL 711(1).69 The Kennedy court
held that the shareholder had proven
that the board acted outside the
scope of its authority and in bad
faith.70 The Kennedy court in particu-
lar found that the shareholder had
established that the board acted out-
side its authority in that the special-
meeting notice required by the pro-
prietary lease contained errors and
that the board was not properly
elected.71 The Kennedy court also
found that the board acted in bad
faith when it failed to afford the
shareholder a fair opportunity to be
heard to defend against the board’s
accusations.72

One issue the Kennedy court
addressed but ultimately was not
required to resolve was whether the
Court of Appeals’s decision in Pull-
man applied to board votes to termi-
nate tenancies for objectionable con-
duct.73 This issue was addressed in

London Terrace Towers, Inc. v. Davis, in
which the court (Gerald Lebovits, J.)
decided that the Court of Appeals
intended that board votes—not just
shareholder votes—be given busi-
ness-judgment deference.74 In Davis,
the shareholder’s tenancy was termi-
nated by a unanimous board vote.75

The shareholder was unable to show
that the board had acted outside the
scope of its authority, that the vote
did not further the cooperative’s cor-
porate purpose, or that the board
acted in bad faith.76 The Davis court
therefore found that the board vote
satisfied the competent-evidence
standard and granted the board’s
motion for summary judgment. 

Although Davis gives coopera-
tive boards broad power to deter-
mine who may reside in the coopera-
tive community, courts are under a
directive from the Court of Appeals
to exercise “heightened vigilance” in
examining whether board actions are
entitled to business-judgment defer-
ence.77 Cooperative boards must
comply with their procedures
scrupulously by following proper
election procedures, by providing
shareholders detailed objectionable-
conduct and termination notices, by
properly holding required special
meetings, by adhering to their lease
provisions to give warning in writ-
ing (if one is required), and by
affording shareholders a true oppor-
tunity to defend against the allega-
tions before the board votes to termi-
nate the tenancy.

Chronic Nonpayment or Late
Payment of Rent

A tenant’s chronic and unjusti-
fied withholding of rental payments
might be a nuisance if the landlord
can demonstrate aggravating condi-
tions.78 The significance of pleading
nonpayment of rent as a nuisance is
that it permits a landlord to circum-
vent the cure opportunities the ten-
ant might otherwise enjoy had the
landlord brought a nonpayment pro-
ceeding. The Court of Appeals in
Sharp v. Norwood ruled that a nui-

sance proceeding based on nonpay-
ment or late payment of rent cannot
be maintained absent proof of inter-
ference with the landlord’s or other
tenants’ use and enjoyment of the
property.79 But chronic nonpayment
holdover proceedings are permitted
when predicated on the ground that
the tenant has breached a substantial
obligation of the tenancy.80 The
Court of Appeals has not expressly
ruled on whether chronic nonpay-
ment or chronic late payment can
ever be a nuisance.81

The Appellate Division foresaw
the Court of Appeals’s insistence
that “additional proof of interfer-
ence” be pleaded for a nuisance
based on chronic nonpayment. In
1989, the Appellate Division, First
Department, held that to maintain a
nuisance holdover proceeding for
nonpayment of rent, a “landlord
must show that it was compelled to
bring numerous nonpayment pro-
ceedings within a relatively short
period and that the tenant’s nonpay-
ment was willful, unjustified, with-
out explanation, or accompanied by
an intent to harass the landlord.”82 In
1991, the First Department extended
that rationale to chronic late pay-
ment of rent, finding that three non-
payment proceedings over the
course of a three-year period, cou-
pled with 49 late payments over a
52-month period, were grounds for a
nuisance holdover.83 Similarly, the
Appellate Division, Second Depart-
ment, was unwilling to permit nui-
sance proceedings based on chronic
nonpayment absent a claim that
“aggravating circumstances” existed
that impaired the landlord’s enjoy-
ment of the property.84 Thereafter, in
1997, the Court of Appeals decided
Sharp v. Norwood, officially rendering
chronic nonpayment nuisance pro-
ceedings nearly impossible to prose-
cute absent a clear showing of inter-
ference with the landlord’s use and
enjoyment of its property or an
intent to harass the landlord by not
paying rent on time and having no
valid justification for paying rent late
or not at all.



72 NYSBA N.Y. Real Property Law Journal |  Spring 2005  |  Vol. 33  |  No. 2

Sale and Use of Illegal Drugs
A tenant who engages in or per-

mits illegal drug use or sales within
the premises threatens the safety and
well-being of neighboring tenants
and is subject to eviction for creating
a nuisance.85 Landlords are author-
ized to begin a holdover proceeding
under RPAPL 711(5), which provides
that a landlord may maintain a spe-
cial proceeding if “[t]he premises, or
any part thereof, are used or occu-
pied as a bawdy-house, or house or
place of assignation for lewd per-
sons, or for purposes of prostitution,
or for any illegal trade or manufac-
ture, or other illegal business.”
Under N.Y. Real Property Law §
231(1) (RPL), a lease terminates
“[w]henever the lessee or occupant
. . . shall use or occupy [any building
or premises] for any illegal trade,
manufacture or other business.” 

The landlord must therefore
prove that the tenant has regularly
engaged in the alleged activity.86 A
tenant need not be directly involved
in illegal activity, but in that event
the landlord must “establish that the
tenant knew and/or acquiesced in
the illegal activity.”87 The landlord
must also establish a nexus between
the use of the premises and the ten-
ant’s illegal activity.88

Sometimes a landlord will be
required to show only that illegal
activity took place in the subject
premises and will not be required to
demonstrate the tenant’s knowledge
of, or even acquiescence in, the activ-
ity at issue. Those instances occur
when the premises or tenancy is cov-
ered by a government-subsidy pro-
gram. Tenants in these programs
receive subsidies for a portion of the
monthly rent due the landlord.89 The
leases for premises in these pro-
grams often provide that the tenancy
may be terminated for any drug-
related criminal activity by the ten-
ant of record or the tenant’s guest.90

When a tenant resides in subsidized
housing and illegal drug activity
takes place in or around the leased
premises, the tenant can be evicted

for that illegal activity, even if the
tenant was not engaging in the activ-
ity and even if the tenant was
unaware of the activity.91 A landlord
will still have to serve a termination
notice and show that the illegal
activity took place.92

Fire Hazards, Collyer’s
Condition, and Other
Mental-Health Issues 

A fire hazard may constitute a
nuisance. If a tenant intentionally
sets fires, the court will have no trou-
ble finding that a nuisance has
occurred.93 An accumulation of
newspapers and garbage in a ten-
ant’s apartment may constitute a
nuisance when the condition is a
health and fire hazard and when the
tenant fails or refuses to abate or cor-
rect the violative condition.94

An extreme case of clutter that
results in a fire hazard may be
caused by a psychological condition
akin to an obsessive-compulsive per-
sonality disorder.95 The obsessive-
compulsive tenants’ condition is
marked by an inability to throw
things away; their solution is to keep
everything. Colloquially this is
known as a Collyer’s condition.96 A
Collyer’s condition will provide
grounds for a nuisance-based
holdover, particularly when the
premises becomes a health or safety
hazard.97 A tenant residing in an
apartment deemed excessively clut-
tered to the point of constituting a
nuisance may be afforded an oppor-
tunity to cure the condition.98 If the
condition is cured timely, the war-
rant of eviction will be stayed per-
manently.

Obsessive-compulsive personali-
ty disorder is not the only mental
health condition that may impact a
tenancy. For example, in 1991, in
Frank v. Park Summit Realty Corpora-
tion, the court upheld a judgment of
possession against an 80-year-old
tenant who allowed his schizo-
phrenic nephew to live in the subject
premises.99 While living in the ten-

ant’s apartment, the nephew would
often engage in bizarre and disturb-
ing behavior, including walking
around the building in the nude and
verbally abusing other residents with
threats of physical and sexual
assault.100 The nephew also caused a
health and safety hazard to the other
residents because of his poor person-
al hygiene and unsanitary behavior
and to his uncle because he punched
him in the face.101 Although the
nephew’s behavior was markedly
improved while he was medicated,
he often failed to take his medica-
tion.102 The police had to be sum-
moned numerous times to usher the
nephew to a nearby hospital to med-
icate him forcibly.103 Although the
nephew voluntarily underwent treat-
ment to prevent future schizophrenic
episodes, the court held that the
other residents “had already been
forced to endure an intolerable and
continuing nuisance” and were enti-
tled to immediate relief.104

The Supreme Court had issued
two injunctions but the Appellate
Division, First Department, saw
them as ineffectual because the
nephew was not precluded from vis-
iting the tenant. Therefore, the First
Department found that the behavior
the other residents and the land-
lord’s staff had already endured enti-
tled the landlord to possession under
RSC § 2524.3(b).105 The Court of
Appeals in turn affirmed the Appel-
late Division’s ruling.106

Following the Court of Appeals
decision in Frank, the Appellate
Term, First Department, upheld the
eviction of a tenant who suffered
from schizophrenia despite the ten-
ant’s argument that her conduct did
not constitute a nuisance because it
was unintentional as caused by her
mental illness.107 In 301 East 69th
Street Associates v. Eskin, five neigh-
bors testified that the tenant’s abu-
sive and antisocial behavior substan-
tially interfered with their comfort
and safety, that the tenant threatened
them, and that the tenant often
caused disturbances in the building’s
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public areas.108 The tenant’s psychia-
trist testified that although he did
not believe that the tenant was vio-
lent, the tenant’s outbursts were like-
ly to continue at some future
point.109 The tenant argued that she
should not lose her home for unin-
tentionally objectionable conduct.110

The Appellate Term concluded that
the tenant’s state of mind is irrele-
vant when a holdover proceeding is
predicated on nuisance, but rather
that the effect of the tenant’s conduct
on the building staff and the other
tenants is dispositive.111

In cases involving tenants
unwilling or unable to attend to their
personal needs and who cannot rep-
resent themselves, a guardian ad
litem is required. Civil Practice Law
and Rules (CPLR) article 12 gives a
court the power to appoint a
guardian for litigants “incapable of
adequately prosecuting or defend-
ing” their rights.112 A determination
that the tenant is legally incompetent
is not required for a court to appoint
a guardian ad litem.113 A guardian
may be appointed on the court’s
own initiative114 or on motion by one
of the parties to the proceeding115 at
any point in the litigation. 

Unless the parties consent, a
court should hold a hearing to
resolve any motion seeking to
appoint a guardian to ascertain the
facts regarding the tenants’ ability to
protect or defend their rights.116 The
CPLR requires that before any order
appointing a guardian is effective,
the proposed guardian submit to the
court a written consent to the
appointment,117 although noncom-
pliance with this requirement has
been excused.118

In the nuisance context, the
appointment of a guardian, or the
failure to appoint a guardian later
determined to have been needed
from the proceeding’s outset, will
result in the court’s staying the pro-
ceeding to appoint a guardian.119 The
court should not stay the execution
of the warrant to appoint a guardian

ad litem if it is clear, however, that
appointing a guardian will not assist
in curing the nuisance.120

Washing Machines 
To support a nuisance holdover

claim for a tenant’s use of a washing
machine in an apartment, a landlord
must establish that the tenant’s
washing machine damaged individ-
ual apartments or the building’s
plumbing or electrical systems.121

If no proof of nuisance exists, the
landlord may still seek to remove the
tenant, or compel the tenant to cure
the condition, for a substantial lease
violation. Most standard leases and
cooperative house rules provide that
tenants may not, without the land-
lord’s consent, install a washing
machine in the apartment.122 A
breach of this provision may be
grounds to terminate the tenancy for
a substantial breach of a lease obliga-
tion.123 A landlord who does not
move to terminate the tenancy after
becoming aware of the tenant’s
washing machine may be found to
have waived the right to terminate
the tenancy under the lease.124

Courts recognize non-waiver provi-
sions providing that lease require-
ments may be modified only by a
written agreement between the land-
lord and the tenant.125 Courts have
found that landlords can waive their
right to object to a tenant’s washing
machine despite a non-waiver clause
if the landlord or the landlord’s
employees were aware of the wash-
ing machine and if the landlord did
not move to enforce the right to ter-
minate for many years.126 The waiv-
er of non-waiver clauses protects
tenants from landlords acting incon-
sistently with the agreement and
then moving to evict.

Pets 
As in washing-machine cases,

landlords must show facts that the
tenant’s pet constitutes a nuisance
because it substantially and unrea-

sonably interfered with other ten-
ants’ property rights.127 Harboring a
pet may also be a substantial breach
of a tenancy obligation.128 Under the
New York City “Pet Law,” New York
City Administrative Code § 27-
2009.1(b), once a tenant has begun
openly and notoriously to harbor a
pet, a landlord has a 90-day window
in which to object to a pet’s presence
as a substantial breach of a tenancy
obligation. After the 90 days have
passed without the landlord’s objec-
tion, the landlord will be deemed to
have waived any objection to the
pet.129 When the pet in question is
alleged to constitute a nuisance,
however, the Pet Law will not oper-
ate to prevent the tenancy’s termina-
tion, even if the landlord misses the
90-day window. When the pet is
causing a nuisance, the termination
is based not on a breach of a sub-
stantial obligation of the pet’s tenan-
cy, but on the objectionable con-
duct.130

Stipulations and Post-Judgment
Stays

Nuisance-based holdover pro-
ceedings, like all types of litigation,
are often settled by stipulation
between the parties. Absent a settle-
ment, and assuming a successful
landlord, another issue that frequent-
ly arises in resolving nuisance
holdovers is the issue of a post-judg-
ment stay.

A settlement agreement in a nui-
sance-based holdover should be
clear and unequivocal and delineate
the parties’ rights and responsibili-
ties.131 Because the proceeding is
predicated on the tenant’s conduct,
this often means defining that con-
duct and providing for a period of
“good behavior” that, when conclud-
ed, will result in discontinuing the
proceeding with prejudice about the
prior acts. If the tenant does not
comply with the stipulation during
the probationary period, the land-
lord must return to court to prove
that the tenant did not abide by the
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stipulation and to ask the court for a
final judgment and leave to execute
a warrant of eviction.132

Under RPAPL 753(4) and CPLR
2201, the court may, in appropriate
circumstances, allow tenants a cure
period before the warrant of eviction
issues or is executed. Under RPAPL
753(4), courts shall stay the issuance
of the warrant of eviction for a 10-
day cure period “[i]n the event that
such proceeding is based upon a
claim that the tenant or lessee has
breached a provision of the lease.” In
proceedings to recover possession of
homes based on the tenant’s holding
over after the tenancy has terminat-
ed, RPAPL 753(1) provides that the
court may grant a stay no longer
than six months. If a court decides to
grant the tenant a stay, RPAPL 753(2)
requires the court to direct the tenant
to pay continued use and occupancy
at the rental value of the premises. A
stay under RPAPL 753 is unavailable
if the landlord has proven that the
premises will be demolished for new
construction or that the tenant is
objectionable.133

When the circumstances do not
support staying the proceeding
under RPAPL 753(4), it is within the
court’s discretion under CPLR 2201
to stay conditionally the execution of
the warrant on “appropriate
terms.”134 Courts have no set rule
that defines appropriate terms. The
court’s exercise of its statutory
authority under CPLR 2201 is subject
to a reasonableness test.135 The court
must consider the facts of each case
when deciding what amounts to
appropriate terms.136 If appropriate
circumstances exist, the conditional
stay may exceed the six-month statu-
tory maximum set by RPAPL 753.137

Conclusion
Litigating nuisance proceedings

can be annoying. Knowing the pit-
falls and practicalities of these cases
will help resolve one of life’s prob-
lems.
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