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local property taxes during the transition from a tribally owned com-
munal resource to an individually owned piece of land managed like
surrounding non-Indian farms and ranches.

The twenty-five-year trust period was undermined by the Burke
Act of 1906, which allowed the transfer of a fee patent to “compe-
tent” Indians prior to the expiration of the trust period. Competency
commissions were quickly established fo determine whether or not
individual Indians were “competent” to receive fee patents that would
remove restrictions against alienation and tax obligations. The com-
missions often made competency determinations based on the most
perfunctory of findings, including whether the individual was one-
half degree Indian blood or less. In addition to authorizing allotments,
the act permitted the opening of “surplus” reservation lands for home-
steading by non-Indians.

The allotment policy may be best understood as a land reform policy
imposed from above without tribal input and consent; grossly under-
capitalized, providing ten dollars and less per allottee for implements,
seeds, and instruction; insensitive to the hunting and food gather-
ing traditions of nonagricultural tribes; and devoid of any cultural
understanding of the roles of the tiyospaye- (the extended family of
the Lakota) in which the allotments that were assigned to individuals
were often located outside their home communities. Seen from this
perspective, it is not difficult to understand why the allotment policy
failed.

The results of the policy were devastating. The national Indian land
estate was reduced from 138 million acres in 1887 to 52 million acres in
1934. More than 26 million acres of allotted land were transferred from
tribes to individual Indians and then passed to non-Indians through
sale, fraud, mortgage foreclosures, and tax sales.”

Sixty million of the 86 million acres lost by Indians during the allot-
ment era were lost because of the “surplus” land provisions of the
Burke Act. Thirty-eight million acres of unallotted tribal lands were
declared “surplus” to Indian needs and were ceded to the federal
government for sale to non-Indians. The federal government opened
another 22 million acres of “surpius” tribal land to homesteading.”®
The ravages of the allotment policy were halted only by the Indian Re-
organization Act of 1934, which permanently extended the trust status
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all existing allotments and halted the issuance of new allotments.
These ravages had equally scarring collateral effects. For the first
ime, the reservations became checkerboards of lands owned by tribes,
aividual Indians, individual non-Indians, and corporations. Indi-
tual Indian allotments quickly fractionated within two to three gen-
ations, often resulting in dozens or even hundreds of heirs. Even
d that remained in trust was more often leased to non-Indians than
ed by the allottees.

More difficult to assess is the direct effect of the allotment process
tribal government and institutions. When the reservations were
pened, some commentators have argued, true traditional govern-
nents were essentially doomed in most tribes, and the authority of
any form of tribal government was undermined.” The great influx of
n-Indian settlers coupled with the loss of communal lands and the
ttendant yoke of federal support of these policies eradicated much of
he tribes” ability to govern. In the resulting void, the Bureau of Indian
ffairs, in league with Christian missionaries, became the true power
rokers and the de facto governing forces.

- The missionaries wreaked a debilitating havoc on the tribes with
heir religious and educational programs, particularly the boarding
chool program that took Indian children from their families for
ong periods of time and forbade the speaking of tribal languages in
‘school.2 Under these circumstances, it is not difficult to perceive the
strain and pressure placed on traditional Indian culture. The strain
was even more apparent when these policies were joined with Bureau
f Indian Affairs directives outlawing traditional religious practices,
‘such as the Sun Dance. The heart of the culture was driven under-
ound.

Many people on the reservation vividly recall those times. Albert
White Hat, an instructor of Lakota thought and philosophy at Sinte
Gleska College on the Rosebud Sioux Reservation, remembered many
_tlines when he and his classmates at St. Francis Indian School had
heir mouths washed out with soap for speaking Lakota. As White Hat
.éloquently summarized: “You gave us the Bible, but stole our land.
You taught us English only so we could take orders, not so that we
might dream.”

~ The point here is not to assign blame, but to comprehend more
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deeply the forces at work on reservations. The governmental and reli-
gious policies of assimilation were clearly mistakes, but they were at
least partly driven by worthy motives. The more sinister motives of
greed, ethnocentrism, and religious exclusivity are clear, and even
glaring, but there were also many well-meaning individuals and

groups who believed that the policies of allotment and assimilation

were the only ways to stave off the obliteration of Indian culture by
the forces of manifest destiny. The leading historian of the allotment
era, D. S. Otis, concluded:

That the leading proponents of allotment were inspired by the highest
motives seems conclusively true. A member of Congress, speaking on
the Dawes bill in 1886 said, “It has . . . the endorsement of the Indian
rights associations throughout the country, and of the best sentiment of
the land.” %

A minority of congressional opponents on the House Indian Affairs
Committee saw it differently in 1880:

The real aim of this bill is to get at the Indian lands and open them
up to settlement. The provisions for the apparent benefit of the Indian
are but the pretext to get at the lands and occupy them. . . . If this were
done in the name of greed it would be bad enough; but to do it in the
name of humanity, and under the cloak of an ardent desire to promoté
the Indian’s welfare by making him like ourselves whether he will or
not is infinitely worse.?

The cultural and institutional loss was inevitable.

The federal government’s endorsement of these policies' was re-
versed with the Indian Reorganization Act of 1934, which ended the
allotment era and supported the development of tribal self-govern-
ment. The IRA reforms, including explicit authorization and assis-
tance in the adoption of tribal constitutions, sought to engender re-
covery from stultification. Yet, the “new” opportunity held out.in
the IRA often was—and sfill is-—perceived on reservations as fur-
ther evisceration of traditional tribal government with its emphasis
on the “white man's way” of holding elections, speaking English,
and communicating by writing. For some, the apparatus of IRA tribal
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,d'vernments further disturbed the cultural balance necessary to sup-
rt traditional forms of self-rule that are often associated with tribal
vernance when treaties were made. As a result, IRA-elected tribal
vernments often remain controversial and occasionally have a hint
legitimacy about them.

The dismal effects of allotment and assimilation have been halted
@ the thrust of self-rule reworked and reinvigorated. But the scars
the severe loss of land and the reminders of social weakening serve
wverify the inextricable bond that connects the people, the culture,

The South Dakota Experience

[ reservations in South Dakota have felt the battering of the allot-
nt and assimilation process.” Some, such as the Sisseton-Wahpeton
d-the Yankton Sioux reservations, were completely allotted, with the
riainder ceded to the federal government and subsequently made
ailable to non-Indian homesteaders.”” On both of these reservations,
ly 15 to 20 per cent of the original reservation’s territory was allotted
tribal members. No longer is any land held in common by these
‘_1bes. In other instances, such as on the Pine Ridge and Rosebud
servations, the tribes were able to retain approximately one-third of
\e reservation land, with approxirnately one-third held by Indians
nd one-third by non-Indians.®

Along with the allotment and assimilation processes was the re-
ed process of diminishment, which often reduced the boundaries
f a reservation. The diminishment issue focuses not on the ques-
on of who owns the land, but more precisely on whether the process
hrough which the federal government obtained “surplus” unallotted
ibal lands for non-Indian homesteading resulted in a corresponding
duction of the reservation’s boundaries. The concept of diminish-
ent addresses the size of the reservation, not the composition of
ndownershlp patterns within the reservation. Therefore, the ques-
on of diminishment focuses most directly on the potential territorial
‘ope of tribal governmental authority.

‘The principal legal issue in diminishment cases has been whether
ongress, in “opening” unallotted portions of reservations for non-
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Indian settlement, intended to reduce the size and boundaries of the
reservation or whether it simply intended to allow non-Indians to
settle on the reservation” The authority to do either is clearly within
the scope of Congress’ plenary authority in Indian affairs; but becausé
Congress never directly addressed the issue in any of the acts that e

couraged non-Indian settlement in Indian country, the question hag
tended to center on congressional intent.*® It seems remarkable that
Congress never directly addressed the issue, given the potentially

serious consequences attendant on its actions.
The Supreme Court noted the incongruity. Justice Marshall pointed
out in his dissent in Rosebud Sioux Tribe v. Kneip:

Congress manifested an “almost complete lack of . . . concern with
the boundary issue.” This issue was of no great importance in the early
19005 as it was commonly assumed that all reservations would be abol-
ished when the trust period on allotted lands expired. There was no
pressure on Congress to accelerate this timetable, so long as settlers
could acquire unused land. Accordingly, Congress did not focus on the
boundary question. . . . For the Court to find in this confusion and in-
difference a “clear” congressional intent to disestablish its reservation is
incomprehensible.

The test for determining congressional intent in diminishment cases:.
finds its most recent elucidation in Solemt v. Bartleit® Justice Mar
shall, writing for a unanimous Court, held that a 1908 act of Con
gress opening part of the Cheyenne River Sioux Reservation to non--
Indian settlement did nof evince any congressional intent to diminis :
the boundaries of the reservation.”® The Court stated that diminish
ment will not be lightly inferred and that the examination of surplu
land acts requires that Congress clearly evince an “intent” to change
“boundaries” before diminishment will be found.* Pertinent indici:
of congressional intent include the statutory language used to ope
the Indian lands, regarded by the Court as “most probative,” as wel
as surrounding circumstances, particularly the manner in which th
transaction was negotiated and the tenor of congressional reports.
“To a lesser extent,” the Court has “looked to events that occurred:
after the passage of a surplus land act to decipher Congress’s inten
tions.” And finally, “on a more pragmatic level, [the Court] recognize
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that who actually moved into open reservation lands is also relevant
deciding whether a surplus land act diminished a reservation.”3
Five reservations in South Dakota have been diminished under this
_élysis: Sisseton-Wahpeton, Yankton, Rosebud, and Pine Ridge.¥
e result in each instance was to reduce the boundaries of the reser-
"ti_on and, in effect, to contract the size of the “homeland.” Dimin-
hrent can also have the anomalous effect of placing substantial
imbers of Indian people and their communities oufside the reser-
tion. For example, one of the results of the Supreme Court’s deci-
on in Rosebud Sioux Tribe v. Kneip, which upheld the diminishment
‘the Rosebud Sioux Reservation, was to place two thousand tribal
embers and seven recognized tribal communities outside the official
servation boundaries.” The social, cultural, psychological, and legal
ects of such decisions clearly exacerbate the stress and burden of
empting to maintain individual and tribal well-being and integrity.
This wrenching epoch of allotment and diminishment was not the
t of its kind in South Dakota. Another round of federal “takings”
Indian lands occurred during the 1940s as part of the Missouri
ver Basin Development Program, better known as the Pick-Sloan
oject. Pick-Sloan was a joint water development pian developed by
e Army Corps of Engineers and the Bureau of Reclamation in 1944
r the Missouri River Basin.* As adopted by Congress, the Pick-Sloan
an included 107 dams, 13 of which had previously been autho-
ed. The key structures were the five Corps of Engineef dams on
he Missouri: the Garrison Darn in North Dakota and the Oahe, Big
end, Fort Randall, and Gavins Point dams in South Dakota.® The
imary goals of the project were to provide flood control, irrigation,
d hydroelectric power.

he five main stem dams destroyed more than five hundred and
y square miles of tribal land in North Dakota and South Dakota
dnd dislocated more than nine hundred Indian families. Most of this
mage was sustained by four Sioux reservations in South Dakota:
énding Rock and Cheyenne River, reduced by the Oahe project;
nkton, affected by Fort Randall Dam; and Crow Creek and Lower
tule, damaged by both the Fort Randall and Big Bend projects.®!
my Corps of Engineer dams on the Missouri inundated another
;000 acres of Sioux land and uprooted an additional 580 families.®




72 FRANK POMMERSHEIM

The results of this destruction were summarized by a leading chroni-
cler of the Pick-Sloan project:

[Sioux families were] uprooted and forced to move from rich sheltered
bottomlands to empty prairies. Their best homesites, their finest pas-
tures, croplands and hay meadows, and most of their valuable timber,
wildlife, and vegetation were flooded. Relocation of the agency head-
quarters on the Cheyenne River, Lower Brule, and Crow Creek reserva-
tions seriously disrupted governmental, medical, and educational ser-
vices and facilities and dismantled the largest Indian communities on
these reservations. Removal of churches and community centers, ceme-
teries, and shrines impaired social and religious life on all five reserva-
tions. Loss not only of primary fuel, food, and water resources but also
of prime grazing land effectively destroyed the Indians’ economic base.
The thought of having to give up their ancestral land, to which they
were so closely wedded, caused severe psychological stress. The result
was exireme confusion and hardship for tribal members.#

The Sioux knew little about the Pick-Sloan project until long after

Congress had approved the plan. Despite treaty rights mandating that

land could not be taken without their consent, none of the tribes were
consulted prior to the program’s enactment. The Bureau of Indian
Affairs was fully informed, but it made no objections to Congress
and did not inform tribes of their impending loss until 1947, three
years after the project was approved. Financial settlements, generally
regarded as grossly inadequate, were not achieved until 1957.%

Vine Deloria Jr. observed that this flooding of ancestral lands ruth-
lessly took away old memories and led to the tribe’s material and spiri-
tual impoverishment. He characterized the Pick-Sloan plan as “the
single most destructive act ever perpetrated on any tribe by the United
States.”* Yet, this legacy of loss has not reduced but has extended and
deepened the emotional and cultural commitment of Lakota people
to the land as the enduring repository of their ultimate well-being,.
Without the land, there is no center to resist the historical pressures
created by the dominant society. .
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"The American West as Living Space”

e the pervasive conflict between tribes and state and federal
ﬁments and between Indians and non-Indians, there are some
a.factors that are often not perceived and occasionally even
d. One such factor is the geographical conditions of living in
Vest—a unique environmental and ecological system that exacts
mium for successful living. The key attributes of this habitat
péce and aridity.®® Writer and critic Wallace Stegner has aptly
ibed this western “living space”:

the West it is impossible to be uncoriscious of or indifferent to space.
‘every city's edge it confronts us as federal lands kept open by aridity
d the custodial bureaus; out in the boondocks it engulfs us. And it
s contribute to individualism, if only because in that much empti-
iess people have the dignity of rareness and must do much of what they
o without help, and because self-reliance becomes a social imperative,
t of a code. . . . It encourages a fatal carelessness and destructive-
ss because it seems so limitless and because what is everybody’s is
body’s responsibility. It also encourages, in some, an impassioned
rotectiveness. . . . it promotes certain needs, tastes, attitudes, skills.
3 those tastes, attitudes, and skills, as well as the prevailing destruc-
veness and its corrective, love of the land, that relate real Westerners
o the myth.#

e West is also arid, which is not only a physical and often brutal
" but is also a determinant of the social fabric.

ridity and aridity alone makes the various Wests one, The distinctive
estern plants and animals, the hard dlarity . . . of the western air,
he lock and location of western towns, the empty spaces that separate
‘them, the way farms and ranches are either densely concentrated where
ater is plentiful or widely scattered where it is scarce, the pervasive
presence as dam builder and water broker, the snarling state’s-rights
nd antifederal feeling whose burden Bernard DeVoto once character-
ed in a sentence—“Get out and give us more money”—those are all
cohsequences . . . of aridity.#

idity and space have combined to establish a unique environment
which there is often a sharp sense of independence poised against
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an encroaching federal authority. Despite the vastness of the land
and the claims of individualism and tribal sovereignty, there is sig
nificant and seemingly intractable dependence on and resentment o
the federal presence in Indian country and the West. Stegner keenly
summarized this bleak history: “Take for granted federal assistance
but damn federal control. Your presence as absentee landlord offends
us, Uncle. Get out, and give us more money.”*

This description contains the necessary seeds to cultivate a renewed
examination of the role that federal money and the federal govern-
ment play in Indian country and the West. Although Indian tribes are
often casually described as too dependent on the federal government;
it is less often noted that many of their non-Indian “rugged individu-
alist” neighbors are equally dependent, whether through federal farm
subsidies or the below-cost access and use of water and grazing rights
on federal lands. This knot of common dependency must be exam-
ined to determine whether or not there is sufficient common ground
on which Indians and non-Indians, tribes and states, might define a
clearer, more productive, and more satisfying relationship with the

federal government.

This is not an easy matter, Tribal dependency on the federal gov-
ernment is based on a “trust relationship” that is grounded in the
mutual covenants of the treaties. The object is not, or should not be,
to end this important relationship but to redefine its contours so that
the relationship is less asymmetrical and has a renewed infusion of
mutuality. At the same time, western farmers and ranchers need to
depend less on federal subsidies and the profligate use of the public
domain. There is the potential for state and tribal conflict here, but
the risk must be taken if there is to be a realignment of interests by
people and entities that call the West home.

This federal dependence also has its nongovernmental analogue in
the western suspicion and distrust of outsiders and do-gooders and
the resultant insularity of vision. The history of the West

is a history of colonialism, both material and cultural. Is it any wonder
we are so deeply xenophobic, and regard anything east of us as sus-
pect? The money and power always came from the East, took what it
wanted, and left us, white or Indian, with our traditions dismantled
and our territory filled with holes in the ground.>
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llarity, at least in South Dakota, remains more prominent in
Indian than in the Indian community, as tribes increasingly
and find more congenial support for their efforts outside the
et, it remains true for both communities that difficulty and ex-
n have often come from outsiders. The aggravated insularity
‘Dakotans needs to be set aside to allow each group to con-
potential coalition against outside exploiters and support for
rs who have genuine empathy and commitment to both the
aﬁd non-Indian communities,

licit in the process of clarifying relationships with both govern-
and non-governmental “external” forces is the opportunity to
e a new concern for improving “internal” relations between
“and non-Indians, between tribes and the state. This process
éésary if there is {o be any unity on the issues central to the exis-
and reinvigoration of Indian and non-Indian rural communities,
_often share the attributes of being underdeveloped, isolated,
afsﬂy ignored by the powers that be. '
dians and non-Indians, the tribes and the state, have more in
non than they might think. Despite a history of conflict, their
te is inextricably linked. Many of the dominant forces—such as
icarcity of capital, the shortage of human resources, the increased
nce on technology, and a disappearance of markets—act with
qual devastation on Indian and non-Indian communities. But each
de must accede to a condition before any common agenda can be ad-
ssed. Each group must recognize the permanency and legitimacy
the other.

What both sides already have is space and aridity. What they need
105t is a sense of place to meet the deep human need of belonging.
et, this is unlikely without some painful introspection, particularly
the non-Indian community. The mythology of the non-Indian West
grounded in conquest and possession, and it no longer works. As
riter William Kittredge suggested:

Qur mythology doesn’t work anymore. . . . We find ourselves weather-
ing a rough winter of discontent, snared in the uncertainties of a tran-
sitional time and urgently yearning to inhabit a story that might bring
sensible order to our lives—even as we know such a story can only
-evolve through an almost literally infinite series of recognitions of what,
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individually, we hold sacred. . . . There is no more running away to
territory. This is it, for most of us. We have no choice but to live in com-
munity. If we're lucky we may discover a story that teaches us to abhor
our old romance with conquest and possession.?

The outworn mythology has also been fueled by the excesses of
individualism that have hindered the development of communities
and traditions. American individualism, much celebrated and cher-
ished, has developed without its essential corrective, which is belong-
ing.® In South Dakota, particularly in the rural areas on or near Indian
country, this sense of belonging in the non-Indian community may
not be so sharply attenuated, which again suggests the potential for a
coming together on these issues. There are many complex issues, such
as the use of Missouri River and Oglala Aquifer water and the Black
Hills issue, that have the potential to bring Indians and non-Indians
together, but the development of a greater ethic or story is needed to
hold them together. Of course, no one knows exactly how to do this,
yet important work has begun:

We need to develop an ethic of place. It respects equally the people of
a region and the land, animals, vegetation, water, and air. An ethic of
place recognizes that Western people revere the physical surroundings
and that they need and deserve a stable, productive economy that is
accessible to those of modest incomes. An ethic of place ought to be a
shared community value and ought to manifest itself in a dogged deter-
mination of the society at large to treat the environment and its people
as equals, to recognize both as sacred, and to insure that all members of
the community not just search for, but insist upon, solutions that fulfill
the ethic.®

Within this ethic of place, there must be a recognition that Indians

possess individuality as people and self-rule as governments, but they
are also an inseparable part of the larger community, a proud and valu-
able constituent group that must be extended the full measure of respect
mandated by an ethic of place.s

Along with these encouraging beginnings, there are other signs
of the Indian and non-Indian communities coming together. These
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igns are found most often in the area of education, specifically in the
lian-controlled colleges in South Dakota. Sinte Gleska College at
osebud and Oglala Lakota College at Pine Ridge, both funded dur-
g the early 1970s, represent successful acts of self-determination by
cal tribal leaders to meet the educational needs of tribal people.®
t the same time, 10 per cent to 15 per cent of students and staff
 these institutions are non-Indians who are preparing to be teach-
s, nurses, and counselors. The more extraordinary aspect of this
rangement is that the colleges have provided rare forums in which
rdians and non-Indians have opportunities for face-to-face commu-

ication, which fosters personal, cultural, and political respect and

derstanding.

Conclusion

Gerald Clifford, an Oglala and chairman of the Black Hills Steering
ommittee, said, “Our relationships to one another as Lakota are
efined by our relationship to the earth. Until we get back on track
in our relationship to the earth, we cannot straighten out any of our
relationships to ourselves, to other people.”” The difficult question
is' how to get back on track. For many Indians on reservations, the
telationship to the land has become more passive than active. The land
does not provide economic livelihcod for very many, and the detri-
tus of the dominant society often invades and mars the landscape.
The observations of one visitor to a reservation in the Southwest are

- Twas ... impressed by the amount of junk on the reservation—the
usual modern American assortment of cars and bottles, plastic jugs, old
cars, blowing paper, etc. The junk surprised me, most people who write
or talk about Indians, I think, try to see or imagine them apart from
the worst—or at least the most unsightly—influence of white society.
- But of course one should not be surprised. When junk is everywhere—
better hidden in some places than others—why should one not expect
to find it here?%

The rupture in the relationship of Indians to the land has also had
dverse social effects. Ronnie Lupe, former chairman of the White
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Mountain Apache Tribe in New Mexico, vividly articulated this view:
“Qur children are losing the land. It doesn’t work on them anymore.
They don't know the story about what happened to these places,
That’s why some get into trouble.”® At Rosebud and other reserva-
tions in South Dakota, problems of teenage alcoholism and juvenile
crime provide dispiriting confirmation of Lupe’s observation. Yet, as
Stanley Red Bird, founder and former chairman of the board of direc-

tors at Sinte Gleska College, observed: “You white people got a lot of

our land and a lot of our heart, but we know you were wrong and now
with the help of the Great Spirit, and the new warriors of education,
we will live again.” %

The land must be retained, restored, and redefined. Its economic ..

role must be resuscitated, its spiritual role must be revivified, and its
healing role must be revitalized. The land must hold the people and
give direction to their aspirations and yearnings. In this way, the land
may be seen to be part of the “sacred text” of Lakota religion and cul-
ture. As part of the “sacred text,” the land is a principal symbol of—
perhaps the principal symbol of—the fundamental aspirations of the
tradition. In this sense, the “sacred text” constantly disturbs, serving a
prophetic function in the life of the community. The land constantly
evokes the fundamental Lakota aspirations to live in harmony with
Mother Earth and to embody the traditional virtues of wisdom, cour-
age, generosity, and fortitude. The “sacred text” guarantees nothing,
but it does hold the necessary potential to successfully mediate the
past of the tradition with its present predicament.

This concept of a “sacred text” also challenges non-Indians to ex-
amine their own traditions. For many in South Dakota, this would
include a review of the Christian tradition and whether its aspira-
tions include solidarity with the struggles of others for justice and
self-realization. Non-Indians need to consider the deeper quandary
of their Lakota neighbors’ commitment to a “sacred text” so often as-
saulted by western history. Within the legal profession, this might in-
clude an examination of the aspirations of our constitutional “faith.” 62

The breath of despair once so prevalent in Indian country seems
to be yielding to the air of hope. The answers to the troubling ques-
tions about the land and its economic, cultural, and spiritual roles do
not readily insinuate themselves, but they are increasingly recognized
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-energetically posed. These questions also unerringly pierce the

er society’s continuing assumptions about cultural diversity and

se and exploitation of the earth to sustain economic prodigality
waste.
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