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ALEXANDER, GREGORY S. 2014. The Complexities of Land Reparations.
Law & Social Inquiry 39 (4): 874-901.
In “The Complexities of Land Reparations,” Professor Gregory Alexander gives a
spirited attack on the idea that land reparations are an appropriate remedy for those
whose land was wrongly taken in the past. Alexander does not come out and say land
reparations are never appropriate. Instead, he argues that “the complexities involved
in all the situations where claims for land reparations are made to correct historic
injustices give us good reasons to be hesitant about granting such claims” (875).
Alexander goes on to explain his hesitation in an argument that closely resembles an
argument made by Jeremy Waldron in two previous articles (Waldron 1992, 2002).
In line with the Supreme Court’s decision in City of Sherrill v. Oneida Indian Nation
of New York (2005), Alexander argues that the passage of time can lessen moral and
legal claims to dispossessed property (876). He also adds a what’s done is done
argument: specific restitution of the wrongfully taken land cannot recreate the
conditions at the time the land was taken, for “[t]he clock simply cannot be turned
back” (879).
Overall, Alexander succeeds in showing “reasons to hesitate” when it comes to
land reparations, but having reason to hesitate does not mean such claims should be
pushed off the table (899). The clock may not be able to be turned back, but “the
default position is never that the wrongdoer gets to keep what he stole” (Sanderson
2011, 160). Moreover, a common refrain in property law, picked up by Alexander, is
that part of what you are is what you own. This idea shows up in everything from
justifications for adverse possession to Radin’s personhood theory (Radin 1982).
And it reflects a common experience: after you own something—whether it be land
or a t-shirt—for a period of time, you develop attachment for that particular thing and
in some ways, your identity becomes wrapped up in the item (Radin 1982, 959-60;
Alexander 2014, 882). But missing from this account is an acknowledgment that for
some people identity is marked by absence of property as much as by ownership of
property. This idea, embodied in everything from the longing to return among exiled
populations to the awareness of wealth among the lower classes as described in Bruce
Springsteen’s “Mansion on the Hill” (1982), also reflects a common experience.
Alexander dismisses the idea that people can remain closely bound to property held
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by others. Alexander writes:
. . . If the thing has been gone from me for a long time, it can no longer, in
any meaningful sense, be said to be essential to my life plans. As
circumstances change, whatever the reason, people move on with their lives.
They change their plans. Things that were once essential in their lives fade in
significance and are replaced by other things.
Nor can it be said to be essential to my personal identity. (880)
For Alexander, attachment to lost property takes the form of mere memories
while attachment to things in one’s possession constitutes one’s present self (881).
But this distinction not only seems forced but is likely inaccurate for many. A
homeless person’s identity is arguably more marked by his or her absence of housing
than by, for example, possession of a shopping cart. Similarly, those who lost their
position and many of their possessions in life as a result of the Great Recession may
feel that items associated with their former lifestyle are “essential” to who they are,
even if they can no longer afford the same items anymore. Alexander’s position
suggests such individuals should “move on,” but that can be hard for those who lost
property and impossible for those who never had property. To deny that property can
be the basis of people’s personal identity even when that property is held by another
is to deny the power of property to impact the identity of the propertyless just as, if
not more than, it impacts the identity of the holders of property (Taussig-Rubbo 2012,
288; Jones 2011, 128). What is true on an individual level is also true for whole
communities who have lost their land: the identity of the community may still be
wrapped up in their prior homeland, which is both a memory and who they are as a
people. The Sioux, for example, have not accepted the financial compensation that
they won in a U.S. Supreme Court decision, United States v. Sioux Nation of Indians
(1980), recognizing the wrongful taking of part of their homeland (Lazarus 1991).
Instead, they have been “pursuing their [land] claim to the Black Hills legally and
politically” as a people for a century and a half because they “perceive the Black Hills
to be priceless or irreplaceable” (Carlson 2013, 700). Despite rampant poverty on
Sioux reservations, “about $1 billion waits untouched in accounts at the U.S.
Department of the Treasury” (Strechinsky 2011).
For those opposed to land reparations, a dismissive stance towards the connection
that prior possessors have to land is coupled with a celebration of current occupiers.
If prior possessors do not have their identity bound up in the property, the same
cannot be said of current occupiers or owners. Moreover, even though current
occupiers are on land that was wrongly taken from others, Alexander argues that they
are not “scofflaws” and that, having relied on representations about the land from the
state, “it is difficult to characterize the improvers as engaging in bad faith” (885).
Alexander goes on to say that where the property was transferred from the
government, “the current owner-possessor is an innocent party, someone who had no
part in the expropriation” (895). But is Alexander right? Should current owners who
acquired land from a government that wrongly took land from prior possessors, often
Indian nations, be so quickly absolved of wrongdoing? Generally they are. Even as
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historians have recast the story of how the west was won to better account for the
wrongs committed against Indian tribes, rarely are individual settlers faulted. Even
though Justice Stevens, for example, dissented in the holding of City of Sherrill v.
Oneida Indian Nation of N.Y., he too saw the non-Indians who settled in the
boundaries of the Oneida reservation as “innocent landowners” (266). In line with
Alexander’s inclination, we fault government policies, but not the beneficiaries of
such policies, even though they elected the government leaders who perpetrated these
policies. Those who initially acquired the land from the government and even current
possessors often had, and have, reason to know of the questionable status of the land
title that was conveyed by the government (Tweedy 2012; Rosser 2008, 216-19). If
the only options are “guilty” or “innocent,” then “innocent” may be the proper label,
but, as with property law in general, complexity abounds and current possessors
arguably should not be entirely absolved.
As a practical matter, if land restoration is taken off the list of possible remedies,
wrongfully dispossessed people may lose the leverage they need for their cause.
Alexander notes that failing to acknowledge and right the wrongs of the past “creates
a cloud on the legitimacy of the present” (883), which, while true, may not be enough
to make an indifferent settler population revisit the past. On the other hand, putting a
cloud on the property held by current possessors can force the issue. Although
blocked by the Supreme Court’s adoption of laches in Sherrill (a decision Alexander
would seem to support), using the possibility that current-possessors could see their
right to land diminished or even taken away was a crucial strategy of Indian tribes on
the eastern seaboard (Wilkinson 2005, 220-29; Cramer 2006, 323-24; Brodeur 1995).
By raising the possibility of a cloud on the titles of non-Indians, tribes in Maine and
Connecticut were able to restore part of their land and get Congress and the states to
act on their behalf (Nelson 1994, 546-57; Gousse 2014, 546). If the only remedy
available to tribes in these land claims had been a financial settlement or payment out
of the judgment fund, non-Indians would have been unlikely to see as much need to
meaningfully right past wrongs towards these particular tribes (Parker 1989, 132-67).
Alexander seems to recognize this, noting, at the end of his discussion of the
challenges created by the conflict between current possessors interests and land
claims, that “[a]ll of the difficult questions that I have raised go away, obviously, if
we decide that the land need not be returned to its former occupants or their
descendants” (885). Making sure these difficult questions do not simply “go away” is
one of the goals of seeking land reparations. Part of resisting the idea that these
questions should “go away” involves the recognition that conquest was not completed
at the time of Johnson v. M’Intosh (1823), but instead is an ongoing and messy
process (Ruppel 2008, 162).
Alexander’s final argument against land reparations is that restorative justice
should come after, not before distributive justice. Alexander argues, “A society
whose existing distributive scheme of basic resources is fundamentally unjust or
inadequate cannot justify satisfying historically-grounded claims on resources” (898).
But he qualifies this argument by limiting it in cases where a state can meet its
restorative justice obligations without “jeopardiz[ing] its ability to meet its
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distributive justice obligations” (898). The problem with this argument is it amounts
to an intellectual version of the idea, also found elsewhere (Wyman 2008, 196), that
the land claims should “go away.” That a society has distributive justice problems
should not be grounds for rejecting land reparations, especially where the society
lacks political will to work towards distributive justice. The idea that wrongful
acquisition and, relatedly, reparations should be understood as outside of the ordinary
workings of property law is dangerously short-sighted in that it ends up giving a free
pass to those who benefit the most from the property system. Put differently, the
racialized nature of property and systematic inequality should force property scholars
to question whether property law is up to the task of responding to problems in the
acquisition and distribution of property (Rosser 2013, 2015). But instead of opening
space to make progress on these problems, Alexander’s skepticism regarding land
reparations narrows the range of remedies and diminishes the political power of calls
to correct past injustice. Instead of repeating the comforting argument that
reparations are too disruptive and therefore should largely be taken off the table,
property scholars should do more to listen to the voices of those still suffering the
repercussions of past and continued injustice.
REFERENCES
Brodeur, Paul. 1985. Restitution: The Land Claims of the Mashpee, Passamaquoddy,
and Penobscot Indians of New England. Boston: Northeastern University
Press.
Carlson, Kirsten Matoy. 2013. Priceless Property. Georgia State University Law
Review 29: 685-730.
Cramer, Renee Ann. 2006. The Common Sense of Anti-Indian Racism: Reactions to
Mashantucket Pequot Success in Gaming and Acknowledgment. Law &
Social Inquiry 31: 313-341.
Gousse, Joseph G.E. 2014. Waiting for Gluskabe: An Examination of Maine’s
Colonist Legacy Suffered by Native American Tribes Under the Maine Indian
Claims Settlement Act of 1980. Maine Law Review 66: 535-568.
Jones, Jeffrey Douglas. 2011. Property and Personhood Revisited. Wake Forest
Journal Law & Policy 1: 93-136.
Lazarus, Edward. 1991. Black Hills/White Justice: The Sioux Nation Versus the
United States 1775 to the Present. New York: HarperCollins.
Nelson, Katherine F. 1994. Resolving Native American Land Claims and the
Eleventh Amendment: Changing the Balance of Power. Villanova Law Review
39: 525-626.
Parker, Linda S. 1989. Native American Estate: The Struggle Over Indian and
Hawaiian Lands. Honolulu: University of Hawai‘i Press.
Radin, Margaret Jane. 1982. Property and Personhood. Stanford Law Review 34: 9571015.
Rosser, Ezra. 2008.
Protecting Non-Indians from Harm? The Property
Consequences of Indians. Oregon Law Review 87: 175-219.
_____. 2013. The Ambition and Transformative Potential of Progressive Property.
California Law Review 101: 107-171.

24

LSI Forum
_____. 2015. Destabilizing Property. Connecticut Law Review 48.
Ruppel, Kristin T. 2008. Unearthing Indian Law: Living with the Legacies of
Allotment. Tucson: University of Arizona Press.
Sanderson, Douglas. 2011. Against Supersession. Canadian Journal of Law and
Jurisprudence 24: 155-82.
Springsteen, Bruce. 1982. Mansion on the Hill, on Nebraska. Columbia Records.
Streshinsky, Maria. 2011. Saying No to $1 Billion: Why the Impoverished Sioux
Nation Won’t Take Federal Money. The Atlantic Monthly (March): 19, 22-23.
Taussig-Rubbo, Mateo. 2012. The Value of Valor: Money, Medals, and Military
Labor. North Dakota Law Review 88: 283-320.
Tweedy, Ann E. 2012. Unjustifiable Expectations: Laying to Rest the Ghosts of
Allotment-Era Settlers. Seattle University Law Review 36: 129-88.
Waldron, Jeremy. 2002. Redressing Historic Injustice. University of Toronto Law
Journal 52: 135-160.
_____. 1992. Superseding Historic Injustice. Ethics 103: 4-28.
Wilkinson, Charles. 2005. Blood Struggle: The Rise of Modern Indian Nations. New
York: W. W. Norton & Company.
Wyman, Katrina Miriam. 2008. Is There A Moral Justification for Redressing
Historical Injustices. Vanderbilt Law Review 61: 127-196.
CASES CITED
City of Sherrill v. Oneida Indian Nation of New York, 544 U.S. 197 (2005).
Johnson v. M’Intosh, 21 U.S. 543 (1823).
United States v. Sioux Nation of Indians, 448 U.S. 371 (1980).

