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The WTO Agreements
Both the SPS Agreement and the TBT 
Agreement set forth a delicate and dif-
ficult balance between national sover-
eignty and the obligation to promote 
world trade through nondiscrimina-
tory and harmonized measures

Do the WTO Agreements Apply to 
California Enactments?	

The WTO Agreements are interna-
tional agreements between Member 
States—i.e., recognized sovereigns in 
international law. The United States 
is a recognized sovereign and it is also 
a Member State of the WTO Agree-
ments. By contrast, California is not 
a recognized sovereign and it is not 
a Member State of the WTO Agree-
ments. The first question to ask is:  Do 
the WTO Agreements apply to Cali-
fornia’s Proposition 37? The answer is 
“yes”—through indirect routes.

The SPS Agreement, Article 13 
imposes a duty upon the Member 
State (the United States), as the over-
riding sovereign, to take positive 
measures to support compliance 
by governmental units (Califor-
nia) within the sovereign nation. 

Under the TBT Agreement, Articles 
3 and 7 create obligations for the 
Member State (the United States) to 
“take such reasonable measures as may 
be available to them to ensure com-
pliance by such [local government] 
bodies ...” with the TBT Agreement.

Proposition 37 is an initiative peti-
tion that, if adopted by Califor-
nia voters in November 2012, 

will impose mandatory labeling on 
a broad range of raw and processed 
foods. Specifically, proposed Section 
110809 mandates that a food that “is 
or may have been entirely or partially 
produced with genetic engineering” 
state that fact through specifically 
worded labels. In addition, Subsection 
110809.1 prohibits the use of the words 
“natural,” “naturally made,” “naturally 
grown,” “all natural,” or “words of 
similar import” for processed foods.

Even if adopted by California 
voters, Proposition 37 assuredly faces 
multiple legal challenges prior to its 
entry into force in 2014. Three legal 
grounds often mentioned include:

• U.S. constitutional challenge under 
the dormant commerce clause doctrine; 

• U.S. constitutional challenge 
under the First Amendment com-
mercial free speech doctrine;

• U.S. constitutional challenge under 
the First Amendment prohibit-
ing the establishment of religion. 

By contrast, I provide an analysis of 
Proposition 37 and the World Trade 
Organization (WTO) Agreements, 
more specifically the Agreement on the 
Application of Sanitary and Phytos-
anitary Measures (the SPS Agreement) 
and the Agreement on Technical Bar-
riers to Trade (the TBT Agreement).

California’s Proposition 37 and the WTO Agreements
Drew L. Kershen

Proposition 37 raises significant and 
difficult issues as to whether it complies 
with World Trade Organization 
(WTO) Agreements. The analysis 
below describes and discusses the 
compatibility between Proposition 37 
and WTO Agreements. 
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Is Proposition 37 in Compliance with 
the WTO Agreements?

Whether Proposition 37 complies with 
the WTO Agreements requires determin-
ing against which WTO Agreement—the 
Agreement on the Application of Sani-
tary and Phytosanitary Measures (the 
SPS Agreement) or the Agreement on 
Technical Barriers to Trade (the TBT 
Agreement)—Proposition 37 must be 
measured. 

Proposition 37 must first be classified 
either as a sanitary and phytosanitary 
measure or as a technical barrier to trade 
measure. Once classified, either the SPS 
Agreement or the TBT Agreement, and 
it alone, serves as the legal standard 
by which to evaluate Proposition 37.

SPS Agreement Annex A defines 
sanitary and phytosanitary measures 
as “all relevant laws, decrees, regula-
tions, requirements and procedures 
including, inter alia, … packaging and 
labelling requirements directly related 
to food safety.” From this Annex A defi-
nition, California’s Proposition 37 is a 
SPS measure if it is “labelling require-
ments directly related to food safety.”

Evidence that Proposition 37 is 
a label directly related to food safety 
comes from two sources—its lan-
guage and its electoral promotion.

In its language, Proposition 37 pro-
claims in five of the eleven paragraphs 
of Section 1 (Findings and Declarations) 
that its proponents support it because 
of concerns about adverse health. In 
addition, if adopted at the November 
2012 election, Proposition 37 states 
that its provisions become part of the 
California Health and Safety Code. 

In the documents and articles pro-
moting Proposition 37, proponents 
regularly proclaim that the voters 
should support Proposition 37 because 
Californians are at great risk for their 
health and safety against which risks 
labels would provide them protection.

At face value from its language and 
its supporters’ statements, Proposition 

37 easily can be classified as a labeling 
requirement directly about food safety 
and, therefore, as a SPS measure.

Measuring California’s Proposition 37 
against the SPS Agreement

SPS Agreement Article 2 states, in 
paragraph 2.1, that “Members have 
the right to take sanitary and phyto-
sanitary measures necessary for the 
protection of human, animal or plant 
life or health, provided that such mea-
sures are not inconsistent with the 
provisions of this [SPS] Agreement.”

Paragraph 2.2 provides that 
Members can adopt SPS measures 
“... only to the extent necessary to 
protect human, animal or plant life 
or health, is based on scientific prin-
ciples and is not maintained without 
sufficient scientific evidence, …”

Construing paragraph 2.1 together 
with paragraph 2.2 means that a SPS 
measure is not compliant with the SPS 
Agreement if the measure is not nec-
essary and if the measure fails to be 
based upon and maintained upon suf-
ficient scientific evidence. If the SPS 
measure fails the standard set forth in 
paragraph 2.2, the SPS measure is per 
se a violation of the SPS Agreement.

Proponents of Proposition 37 face a 
difficult, if not impossible, task of meet-
ing the burden of providing scientific 
evidence to support it as a SPS measure 
under Paragraph 2.2. Regulatory agen-
cies around the world have granted 
regulatory approval to genetically-
engineered crops, from which the raw 
agricultural products and processed 
food ingredients come, after specifi-
cally evaluating human, animal, and 
plant health and safety. As of July 2012, 
the GENERA database listed 583 sci-
entific studies on the safety of GMO 
crops and their food ingredients.

In addition, the experiential evi-
dence of billions of meals consumed by 
persons around the world since com-
mercial release of genetically-engineered 
crops in 1996 supports the safety 

of genetically-modified foods. Since 
1996, there has not been one verified 
health complaint to humans, animals 
or plants from genetically-engineered 
crops, raw foods, or processed foods. 

Despite some published attempts 
to deny this overwhelming scientific 
evidence in support of genetically-
engineered foods, the scientific consen-
sus is clear —genetically-engineered 
crops, foods, and processed ingredients 
do not present health and safety con-
cerns for humans, animals, or plants.

SPS Agreement Article 3 (Harmoni-
zation) sets forth provisions that could 
save Proposition 37. Paragraph 3.2 
affirms a SPS measure that conforms to 
international standards relating to health 
and safety. However, Paragraph 3.2 does 
not protect Proposition 37 because there 
are no international standards that cat-
egorize genetically-engineered raw or 
processed foods as unsafe or unhealthy. 

Comparing Proposition 37 to the 
legal standards in the SPS Agreement 
shows that Proposition 37 almost assur-
edly is not compliant with the SPS 
Agreement. Indeed, the WTO SPS claim 
against Proposition 37 is so strong that 
its proponents are probably not going 
to defend it as meeting the legal stan-
dards of the SPS Agreement. Despite 
its textual language and the electoral 
advertising emphasizing food safety and 
health concerns, proponents will argue 
that Proposition 37 cannot properly be 
characterized as a labeling requirement 
“directly related to food safety.” Propo-
nents of Proposition 37 will seek to have 
it classified as a technical barrier to trade 
in order to avoid the SPS Agreement 
and its scientific evidence standards.

Measuring California’s Proposition 37 
Against the TBT Agreement—Subs-
tantive Provisions		

The TBT Agreement applies to techni-
cal regulations, including “marking or 
labelling requirements as they apply to a 
product, process or production method.” 
As Proposition 37 imposes mandatory 
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labels, Proposition 37 is a technical 
regulation under the TBT definitions.

TBT Article 2 sets forth several provi-
sions against which to measure technical 
regulations for compliance with the TBT 
Agreement. It states, “Members shall 
ensure that technical regulations are not 
prepared, adopted or applied with a view 
to or with the effect of creating unnec-
essary obstacles to international trade. 
For this purpose, technical regulations 
shall not be more trade-restrictive than 
necessary to fulfill a legitimate objec-
tive, taking account of the risks non-
fulfillment would create. Such legitimate 
objectives are, inter alia, … the preven-
tion of deceptive practices; protection of 
human health or safety, animal or plant 
life or health, or the environment. …”

TBT Article 2.2

Article 2.2 expressly lists three legiti-
mate objectives: national security 
requirements; protection of human 
health or safety, animal or plant life or 
health, or the environment; and preven-
tion of deceptive practices.

As for health and safety, Proposi-
tion 37 does not provide a label giving 
consumers information about how to 
use a product safely or a safe consump-
tion level or any other health and safety 
data—unless the warning-style label 
against genetically-modified food itself 
is considered a valid warning. But, as 
discussed with regard to the SPS Agree-
ment, there is no scientific evidence 
available to indicate that genetically-
modified foods have negative health or 
safety implications for humans, animals, 
or the environment. Proposition 37 
does not assert a legitimate health and 
safety objective under TBT Article 2.2.

Prevention of Deceptive  
Practices—Pro and Con

Proposition 37 can be defended as 
upholding the third legitimate objec-
tive—prevention of deceptive practices. 
Indeed, the Proposition is titled the “Cal-
ifornia Right to Know Genetically 

Engineered Food Act,” indicating that 
labels will assist California consumers in 
knowing what they are purchasing and 
avoiding purchases that they desire to 
avoid. 

Those who would challenge Proposi-
tion 37 for noncompliance with the TBT 
Article 2.2 will argue that Proposition 
37 is not a protection against decep-
tive practices. Opponents can point to 
the structure of the proposed Act and 
its exemptions to provide evidence that 
Proposition 37 will actually confuse 
consumers more than inform them accu-
rately. Proposition 37 exempts foods 
that lawfully have the USDA Organic 
label. Under the USDA National Organic 
Program (USDA-NOP), organic foods 
can contain traces of unintentional 
genetically-modified crops or ingredi-
ents without losing the organic label.

Simultaneously, those California 
consumers still will be eating unlabeled 
food products containing genetically-
modified crops or ingredients at trace 
levels, except those products will 
carry the label “USDA Organic.” In 
other words, opponents of Proposi-
tion 37 will argue that Proposition 37 
is itself the deceptive labeling practice 
and, thus, fails to promote a legitimate 
objective under TBT Article 2.2.

Proponents of Proposition 37 will 
respond by citing to the recent WTO 
Dispute Resolution Appellate Body 
relating to the challenge of Canada 
and Mexico against the United States 
country-of-origin label (COOL) for 
meat. The WTO Panel (first level) ruled 
against COOL on the grounds of a vio-
lation of TBT Article 2.2 because the 
COOL law would confuse consumers. 
But the WTO Appellate Body reversed 
this Panel ruling and determined that 

COOL did provide information as a 
legitimate objective under Article 2.2.

Unnecessary Obstacle to 
International Trade

Aside from “legitimate objectives,” 
TBT Article 2.2 also requires that techni-
cal regulations not be “unnecessary 
obstacles to international trade” and “not 
more trade-restrictive than necessary.” 
Opponents of Proposition 37 will argue 
that it violates these TBT obligations pri-
marily because consumers already have 
labels that provide the same level of con-
sumer protection from deception. Oppo-
nents will point to the existence of the 
Non-GMO label and the USDA-Organic 
label that allow consumers to choose 
foods which will have minimal levels of 
genetically-engineered content. These 
Non-GMO and USDA-Organic labels are 
voluntary labels that do not impose legal 
and commercial burdens upon other 
food products in international trade.

TBT Article 2.1 also provides a 
standard against which to measure 
Proposition 37 by stating, “Members 
shall ensure in respect of technical 
requirements, products imported from 
the territory of any Member shall be 
accorded treatment no less favorable 
than that accorded like products of 
national origin and to like products 
originating in any other country.”

TBT Article 2.1

TBT Article 2.1 requires Members to 
treat “like products” alike and to refrain 
from favoring either domestic or other 
international “like products” as against 
the products of the Member bringing the 
Article 2.1 complaint.

Obviously, proponents of Proposi-
tion 37 consider genetically-engineered 
agricultural products as fundamentally 
different than organic and conven-
tional agricultural products. Propo-
nents will argue that Proposition 37 
deals with genetically-engineered 
agricultural products that constitute 
a class of products of their own.

Under the WTO 
Agreements, the 

United States has the 
duty to ensure that 
local governments 

(California) comply. 
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Opponents of Proposition 37 will 
respond with two arguments. Oppo-
nents can argue that regulatory agen-
cies around the world have considered 
genetically-engineered raw agricultural 
products to be substantially equivalent in 
every regard to conventional and organic 
agricultural products. Opponents will 
argue that the substantive qualities 
of genetically-engineered agricultural 
products are “like products” and that 
the process producing the “like prod-
ucts” does not create a separate product 
classification. Opponents will argue 
“product” over “process” as the appro-
priate TBT Article 2.1 interpretation.

Opponents of Proposition 37 will 
also present a second argument. More 
precisely, opponents of Proposition 37 
will highlight the fact that Proposition 
37 imposes labels, testing, and paper-
trail tracing on vegetable oils even 
though the oil has no DNA remnants 
of the crop from which the oil came. 
Soybean oil is soybean oil regardless 
of what variety of soybean the food 
processor crushed to produce the oil.

With regard to the TBT Article 2.1 
arguments, opponents of Proposition 37 
may gain support from the Canada and 
Mexico WTO complaints against the 
U.S. COOL law. Both the WTO Panel 
and the WTO Appellate Body deter-
mined that Canadian and Mexican meat 
was a “like product” to United States 
meat. As a “like product,” the WTO 
reports ruled that the U.S. COOL law 
violated TBT Article 2.1 by imposing 
discriminatory costs and burdens on 
meat imported into the United States.

TBT Articles 2.4 and 2.5

TBT Articles 2.4 and 2.5 provide a 
safe harbor for technical regulations if 
those technical regulations adopt inter-
national standards. However, the Codex 
Alimentarius Commission, the interna-
tional standards body for food labels, 
has not created an international standard 
which proponents of Proposition 37 
can claim as its origin and safe harbor.

Dispute Resolution Issues— 
Who Can Complain? 

Proposition 37 raises significant and 
difficult questions about whether it 
complies with the SPS Agreement or 
the TBT Agreement. But even if the 
Proposition were in violation of these 
WTO Agreements, who can complain?  
There are four possible claimants.

Member States to the WTO Agreements

SPS Agreement Article 11 and 
TBT Agreement Article 14 are both 
titled “Consultation and Dispute 
Settlement.” Thereby the SPS Agree-
ment and the TBT Agreement make 
explicit that Member States to these 
agreements can complain using the 
WTO Dispute Settlement Understand-
ing (DUS) Agreement. For example, 
Argentina or Brazil or Canada—all 
likely to be affected by Proposition 37 
for the export of soybeans and canola, 
especially for cooking oils—have the 
treaty right to file a complaint within 
the WTO dispute resolution system.

Bringing a WTO complaint is fraught 
with difficulties. Members must think 
politically and diplomatically about 
whether it is worthwhile to bring a com-
plaint—even a clearly valid complaint. 
Members must be willing to expend 
significant resources in preparing, filing, 
and arguing WTO complaints. Finally, 
even if a Member prevails in the Panel or 
Appellate Body reports, Members recog-
nizes that its WTO remedies are indirect 
and possibly not fully satisfactory. 

The United States

Although the United States is a 
Member of the WTO Agreements, the 
United States, in contrast to Argen-
tina, Brazil and Canada, is not an 
exporting Member to California. Con-
sequently, the United States cannot 
file a WTO complaint invoking the 
DUS Agreement against California.

But by being a Member of the WTO 
Agreements, the United States has rati-
fied these treaties as part of the law of 

the United States, transforming these 
treaties into the supreme law of the land 
under the U.S. constitution. Moreover, 
under the WTO Agreements, the United 
States has the duty to ensure that local 
governments (California) comply with 
the WTO Agreements. Therefore, the 
United States has the legal authority to 
challenge Proposition 37 in order to 
protect its supreme law of the land and 
to avoid violating its WTO obligations.

Farmers, Biotechnology Companies and 
Other Opponents of Proposition 37

Opponents of Proposition 37 are 
likely to challenge Proposition 37 imme-
diately if California voters adopt it in 
November 2012. As indicated in the 
introduction, these opponents are likely 
to bring challenges on three different 
grounds under the U.S. Constitution. 
These opponents have non-frivolous 
grounds upon which to pursue these 
U.S. constitutional challenges.

Whether these opponents can add a 
claim challenging Proposition 37 based 
on alleged violations of the SPS Agree-
ment or the TBT Agreement is much 
less clear. TBT Agreement Article 14.4 
highlights that the opponents will have 
difficulty in bringing a WTO-based 
challenge. TBT Article 14.4 makes 
clear is that Member States have the 
legal status (called “standing”) to bring 
WTO-based complaints. Citizens of 
Member States do not have standing 
to bring WTO-based complaints.

Proponents of Proposition 37 will 
challenge the standing of those oppo-
nents who seek to challenge Proposi-
tion 37. Proponents will seek to have 
this WTO-based claim dismissed 
because the opponents do not have 
a right to make a legal claim based 
on the WTO. Proponents will argue 
that standing to bring a WTO-based 
claim resides solely in exporting 
Member States or the United States.

By contrast, opponents bringing 
the immediate challenge containing a 
WTO-based claim will argue that they 
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are not invoking the WTO Agreements 
directly. Opponents will argue that 
they are challenging Proposition 37 to 
enforce the supreme law of the United 
States. By invoking the supreme law of 
the United States, opponents will hope 
to blunt the standing issue and to avoid 
dismissal of the WTO-based claim.

Food Companies and Grocery Stores

Assuming that the United States does 
not file a lawsuit against California and 
that other opponents are blocked, by 
the doctrine of standing, from raising 
WTO-based challenges, Proposition 37, 
if adopted in November 2012, would 
become California law. Thus, the first 
lawsuits related to Proposition 37 would 
come through either administrative 
action or a consumer lawsuit against 
food companies and grocery stores alleg-
ing failure to label or misbranding.

When facing administrative actions 
or consumer lawsuits, food compa-
nies and grocery stores will want to 
respond with all possible legal chal-
lenges to Proposition 37. Food com-
panies and grocery stores will want to 
raise the issues of whether Proposition 
37 complies with the SPS Agreement 
and the TBT Agreement as defenses 
to being found liable for administra-
tive penalties or consumer damages.

The agency or consumer (plaintiff) 
bringing the lawsuit against the food 
company or grocery store will argue 
that the food company or grocery store 
(defendant) does not have standing 
to raise the WTO-based challenges. 
The plaintiff likely has to concede that 
the defendant faces an actual injury. 
However, the plaintiff will contest 
vigorously that the defendant is not 
within the zone of interests that the 
WTO Agreements mean to protect. In 
other words, the plaintiff will argue 
that the WTO Agreements only mean 
to protect sovereign interests and 
not private commercial interests. 

In response to the plaintiff’s standing 
argument, the defendant food company 

or grocery store can reply that the WTO 
Agreements specifically contemplate 
allowing compensation and retalia-
tion for injuries inflicted upon private 
commercial interests. Defendant would 
argue that it is only presenting a defense 
based on explicit WTO language. More-
over, defendant would argue that, if the 
doctrine of standing blocks the raising 
of the WTO-based defenses, it would 
face administrative actions or consumer 
damages (actual injury) under a law 
(Proposition 37) that very likely violates 
either the SPS Agreement or the TBT 
Agreement. Defendants would argue 
that such a result is unjust and legally 
indefensible because nobody should be 
held legally accountable under a law 
that may be itself demonstrably invalid.

Conclusion
This analysis reaches several conclu-
sions about the status of Proposi-
tion 37 and the WTO Agreements:

• Proposition 37, if a sanitary or 
phytosanitary measure, almost assur-
edly violates the SPS Agreement.

• Proposition 37, if a technical regu-
lation measure, may or may not be a 
violation of the TBT Agreement. Propo-
sition 37 raises novel and difficult issues 
under the TBT Agreement that WTO 
Dispute Resolution Bodies have yet to 
address. Proposition 37 may become a 
very important dispute within the juris-
prudence of WTO law and decisions.

• Proposition 37 can be challenged by 
WTO Member States and the United 
States. What is unclear is whether 
Members and the United States 
will act against Proposition 37.

• Proposition 37 presents very dif-
ficult procedural issues of “standing” 
if and when private parties challenge 
Proposition 37, alleging WTO-based 
claims, either immediately upon 
adoption by California voters or later 
when they face enforcement action.
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