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the nearest thing to eternal life we'll ever see on this earth."127 Studies have 
concluded that Reagan was correct that bureaucracies exhibit tendencies to 
perpetuate themselves - they want to preserve job security, will work to 
justify their own existence, wish to capitalize on their developed (sometimes 
monopolistic) expertise in a certain regulatory field (i.e., they are the ones 
that know all the code to the regulatory machine), wish to expand their 
budgets, hope to expand personnel and thereby gain allies, desire an ever­
broadening scope of authority, and otherwise wish to entrench themselves 
and solidify their reason for existence. 128 None of these motivations is 
consistent with a tolerance for change, and all of these tendencies will see 
alternatives to their existence (such as through economics-based replacement 
approaches) as threats worthy of determined resistance. 

More regulation equals more work, which expands the need and 
justification for the agency and its officials. There is seldom an incentive to 
change regulatory structure and certainly even less so to change in a way that 
shrinks the size of the regulatory apparatus. Market-based approaches pose a 
threat to the existence of bureaucratic structures and, therefore, we should 
predict that bureaucracies will be especially resistant to the economics-based 
environmental proposals discussed here. The bureaucrats will remain 
resilient in preserving their own existence. 

As a consequence, bureaucracies may lack adaptive capacity and will 
develop resistance mechanisms so that they can remain resilient to the 
emerging environmental reforms, especially if those reforms threaten the role 
(or even continued survival) of those agencies. Arnold and Gunderson 

127 Ronald Reagan, A Time for Choosing, speech delivered October 27, 1964, available 
at http:/ /www.reaganfoundation.org/pdf/ ATimeForChoosing.pdf (last visited Nov. 3, 2014 ). 

128 See generally, e.g., WILLIAM NISKANEN, BUREAUCRACY AND REPRESENTATIVE 
GOVERNMENT ( 1971) (examining the tendency for bureaucracies to seek to maximize their 
budgets and otherwise perpetuate their existence); William A. Niskanen, Bureaucrats and 
Politicians, 18 J. L. & ECON. 617 (1975) (same); William. A. Niskanen, The Peculiar 
Economics of Bureaucracy, 58 PAPERS AND PROCEEDINGS OF THE EIGHTIE1H ANNuAL 
MEETING OF THE AMERICAN ECONOMIC ASSOCIATION 293 (1968) (same). See also LUDWIG 
VON MISES, BUREAUCRACY (1944), available at htt,p://mises.org/books/bureaucracy.pdf 
(comparing the relative efficiency of institutions driven by profit motives versus ineffective 
institutions driven by bureaucratic motives). 
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recognize this possibility in their work as well, explaining that some scholars 
have identified a "bias in environmental law to protect presumed static 
economic efficiencies and to imore dynamic relationships between 
economics and the environment," 9 concluding that "[a]t times, the legal 
system seems to operate as if its primary function is to promote the resilience 
of the legal system itself."130 

William Niskanen and other economists and political scientists are 
not alone in recognizing this general human tendency and validating this 
observation. In addition to Ronald Reagan mentioned above, take just one 
other, offbeat example. Internet technology expert Clay Shirky set off a buzz 
of discussion throughout the tech world in 2010 after uttering the words: 
"Institutions will try to preserve the problem to which they are the 
solution."131 He was not speaking about government bureaucracies, 132 but the 
point is powerful all the same. This issue is really about tendencies in human 
nature. The point is that, if problems are solved or actions done more 
efficiently through an alternative to the status quo, there will be less need for 
those currently tasked with solving the problem. Indeed, their usefulness 
may entirely disappear if the problem is completely eliminated. Thus, they 
need to fmd a way to hang on and for the problem to persist. Market 
innovators have no such impediment and gain no benefit from stagnation or 
perpetuation of inefficiencies. Their power lies in profit, innovation and 
progress, not in position. 

Even if agencies begin to talk about adaptation, coordination, 
collaboration, and the like, observers should be ever vigilant in examining 
whether their actions support the labels given the realities of the institutional 

129 Arnold & Gunderson, supra note 7, at 10429 (citing DAVID M. DRIESEN, THE 
ECONOMIC DYNAMICS OF ENVIRONMENTAL LAW (2003)). 

Bo Id. 
131 This phrase was apparently first recorded, and therein dubbed "The Shirky 

Principle," by a colwnnist for the magazine Wired. Kevin Kelly, The Shirky Principle, THE 
TECHNIUM, Apr. 2, 2010, available at http:/lkk.org/thetechnium/2010/04/the-shirky-prin/. 
See also Mike Masnick, Institutions will try to preserve the problem to which they are the 
solution, TECIIDIRT, Apr. 9, 2010, available at 
https:/ /www. techdirt.com/articles/20 I 00404/21123 88868.shtml. 

132 Kelly, supra note 131 (his point appeared to relate to media, industry, and perhaps 
unions). 
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incentives to remain resilient against change. Bureaucratic tendencies also 
create incentives toward subterfuge and administrative masking. 133 

Regulators are capable of masking their regulations with lots of nice 
sounding words of adaptability and polycentrism or integrationist 
multimodality; but behind the curtain may lie things which advance only 
their own interests. If, indeed, we believe that current regulators may have 
hard-wired resistance to these types of changes, they may mask their 
activities in the new generation's accepted vocabulary but in reality be 
working against those very same adaptive efforts. We will need to develop 
ways to evaluate whether there is actual substance behind agency claims 
when they supposedly say that they are accepting a new regulatory paradigm. 
The regulators may be adapting their terminology to appease those advancing 
a fourth generation agenda while nonetheless remaining entrenched in old 
thinking and continuing to implement policy in outmoded ways. 

There is no reason to believe just because we decide adaptive and 
polycentric approaches are superior that bureaucracies will buy in and adapt 
with us. The challenge remains to find a way to overcome these barriers. 
The best approach is to remove bureaucracies from holding regulatory power, 
thereby cutting off their capacity to interfere, through their resistance, with 
change or adaptation. Markets and private ordering do not operate with 
bureaucratic agents. 

Public Choice and Interest Group Theory 

Public choice theory (also referred to as interest group theory) posits 
that private advantage - accomplished through rent-seeking behavior - is 
regularly at play in the creation oflaw generally, including in the enactment 
of legislation and promulgation of regulation. 134 Environmental protection 
laws may appear to be in the "public interest,"135 and for a long time scholars 

133 See Donald J. Kochan, The Mask of Virtue: Theories of Aretaic Legislation in a 
Public Choice Perspective, 58 ST. LOUIS U. L.J. 295, 300, 336-348 (2014) (analyzing the 
masking phenomena). 

134 MAxwEll. L. STEARNS & TODD J. ZYWICKI, PUBLIC CHOICE CONCEPTS AND 
APPLICATIONS IN LAW 46 (2009) (explaining rents and rent seeking). 

135 Andrew P. Morriss, Bruce Yandle & Andrew Dorchak, Choosing How to Regulate, 
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did not seriously question the motivations behind seemingly public-interested 
legislation.136 Public choice theory, however, exposed the fallacy of this 
romantic notion of lawmaking, 137 explaining the incentives and economics 
behind the bargains that could be struck between legislators and interest 
groups. 

So, through public choice theory, we see the production oflegislation 
as the creation of a commodity offered for sale to the interest group willing to 
pay the most for its production. 138 It is a marketplace for legislation. 139 

Society is not the target beneficiary. Instead, the interest groups are able to 
concentrate particularized benefits upon themselves while often dispersing 
the costs in a largely unnoticeable way to the taxpaying society as a whole. 

I have discussed in some detail the public choice analysis of 
environmental group behavior in past work. 140 I will only briefly outline a 
few of those conclusions here. 

The interest group theory demonstrates obstacles to any fourth 
generation reform. These were indeed already obstacles in every generation 
before as well and are not anything unique to this generation's reforms, but 
because these barriers remain as components of our regulatory and legislative 
structure, we need to continue to remain cognizant of them as we evaluate the 
prospects for any emerging reforms. 

29 HARV. ENV1L. L. REV. 179,214 (2005) (discussing the history of public interest theory). 
136 Id. at 215. 
137 James Buchanan, Politics Without Romance: A Sketch of Positive Public Choice 

Theory and Its Normative Implications, in THE THEORY OF PUBLIC CHOICE -11, at 11 (James 
Buchanan & Gordon Tullock eds. 1984) (explaining that the truths exposed by public choice 
destroyed the romance of public interest theory). 

138 Jonathan R. Macey, Promoting Public Regarding Legislation Through Statutory 
Interpretation: An Interest Group Model, 86 COLUM. L. REv. 223, 227 (1986) (''interest 
group theory treats statutes as commodities that are purchased by particular interest groups 
or coalitions of interest groups that outbid and outmaneuver competing interest groups."). 

139 Robert D. Tollison, The Economic Theory of Rent Seeking, 152 PUBLIC CHOICE 73, 
80 (2012) (discussing the supply and demand oflegislation). 

14° Kochan, Mask of Virtue, supra note 122, at 339-46 (discussing public choice and 
rent-seeking interest group behavior by environmental groups). 

93 



ECONOMICS-BASED ENVIRONMENTALISM IN THE FOURTH GENERATION OF 

ENVIRONMENTAL LAW 

98 


