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B. Private enforcement of competition
law: a comparative perspective

DAVID J. GERBER

Private enforcement has long been a central part of US antitrust law
experience, while it has played minor roles or none at all in European
competition law systems. This contrast is fundamental to understand-
ing differences between European and US competition law and to
assessing the potential consequences of increasing the role of private
enforcement of competition law in Europe. It is also central to decisions
about competition law development in much of the world, because in
this respect most competition law systems in the world resemble
Buropean competition laws rather than US antitrust law.’

In this essay, I examine the private enforcement of competition law in
the US and Europe against the backdrop of efforts in Europe to rely
more heavily on private enforcement in the enforcement of its compe-
tition law.? As part of its so-called ‘modernization’ efforts, which went
into effect on May 1, 2004, the European Commission seeks to reduce
reliance on administrative authorities and to encourage those harmed
by restraints on competition to bring private law suits in national
courts.? There is, however, widespread uncertainty about the prospects

' Tuse the term ‘competition law" here to refer to general legal regimes that impose
sanctions on conduct because such conduct restrains competition. The term ‘antitrust*
is often also applied to this type of legal regime, particularly in reference to the
competition law of the United States.

Although the Commission's modernization plans call for increased reliance on private
enforcement, some question this objective. See, e.g., W. Wils, Should Private Antitrust
Enforcement be Encouraged in Europe? (2003) 26 World Competition 473.

Council Regulation {EC) No. 12003 of December 16, 2002 on the implementation of the
rules on competition laid down in articles 81 and 82 of the Treaty [2003] O] L 1/1. For the
early development of this project, see David J. Gerber, Law and Competition in Twentieth
Century Europe: Protecting Prometheus (1998), p. 392-401.
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432 REMEDIES IN ANTITRUST LAW

for successfully incorporating private litigation into European competi-
tion law systems. There is also uncertainty about which, if any, meas-
ures should be taken to enhance acceptance of private enforcement.*

In assessing these issues, a comparative perspective can be of much
value. It can provide a basis - perhaps the only sound basis - for making
informed decisions. US experience with private enforcement is far more
extensive than that of any other country, and thus our focus here will be
on that experience and its potential relevance for decisions about pri-
vate enforcement in Europe. In order for such a comparison to be of
value, however, it must go beyond the juxtaposition of rules and insti-
tutions and ask what the operational differences between the systems
are and how they are likely to affect the operation of private enforce-
ment mechanisms.

While this type of comparative analysis can be of significant value in
assessing the situation in Europe, we cannot expect to draw firm pre-
dictions or certain prescriptions from it; differences between US and
European competition law institutions and experience are too great for
that. We can, however, gain insight into both the likely consequences of
particular implementation decisions and the kinds of measures, if any,
that are likely to be useful in facilitating the development of private
enforcement in Europe.

A central claim of this essay is that private enforcement of competi-
tion law is more than merely a specific way of enforcing competition
law. It engenders, and is interwoven with, distinct patterns of thought,
institutional relationships, styles of argumentation, distributions of
power and social and economic structures. Understanding this imbed-
dedness is thus critical to assessing the potential impact of private
enforcement on the development of competition law in Europe.®

The essay is part of the introductory material to a book on private
enforcement issues in Europe that includes a series of national reports.
As such, it is intended to provide a frame of reference for those reports -

* Tor extended discussion of these issues, see, e.g., C.D. Ehlermann and I. Atanasiu (eds.),
European Competition Law Annual 2001: Effective Private Enforcement of EC Antitrust Law (2003);
Clifford A. Jones, Private Enforcement of Antitrust Law in the EU, UK and USA (1999); W. Wils,
The Optimal Enforcement of EC Antitrust Law: Essays in Law and Economics (2002),

® This essay focuses on issues relevant to the introduction of private enforcement into
European competition law systems, but its potential relevance is far broader. As noted
above, competition law systems around the world tend to be closer to the European
‘model’ in this regard than they are to the US system, and thus much of the analysis here
is applicable also to those systems.
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a means of relating them to each other and to competition law experi-
ence in the US.

The comparison has three components. The first focuses on US expe-
rience with private enforcement. I look at how private enforcement was
introduced there, what roles it has played, and what factors have con-
tributed to its continued prominence. I then turn to European competi-
tion law experience, highlighting the role and significance of
administrative decision making in European competition law experi-
ence. The reliance on administrative direction of competition law has
created a set of assumptions and institutional arrangements relating to
competition law that differ significantly from those that have been
generated in the US. The third part analyses the differences between
these two experiences and assesses the relevance of European competi-
tion law systems and the lessons (or lack thereof) that US experience
provides for pursuing the goal of increased private enforcement in
Europe.
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I. Private enforcement in US antitrust law

Private enforcement has been an integral part of US antitrust law expe-
rience since the enactment of the first antitrust law statute in 1890." It
has long been seen as a natural and even indispensable means of
enforcing antitrust law. It has also shaped the operations of the system,
the development of the substantive law, and the attitudes, capacities
and roles of the individuals who participate in the system.

1. From the beginning: neither choice, nor issue

The decision to make private enforcement a key component of US
antitrust law was not made in the context of a careful choice among
alternatives. When the Sherman Act was enacted,? private enforcement
was merely assumed to be a primary means of enforcing the statute. The
legislation was understood as a tool for increasing the enforcement of
existing common law principles by creating administrative support and
by generating access to the federal courts for private litigants. It ‘codi-
fied’ existing case law and gave the federal government and the federal
courts authority to apply those substantive principles.® The decision
was not based on a careful study of alternatives, because no alternatives
were apparent. There were no comparable systems in the world, and
thus there was no foreign experience to evaluate. From the beginning,
therefore, there has been little perceived need to justify or examine
private law enforcement. Few have even called into question its pre-
dominant role in the system.*

2. Private enforcement in the evolution of the US antitrust system

The basic institutional structure of the US antitrust system has changed
little since its inception.” The same vaguely worded statute (the

! This essay refers exclusively to enforcement of the federal antitrust laws, This is by far

the most important area of experience with private enforcement, although there is

occasional litigation involving enforcement of state antitrust laws.

15 U.S.C. §1 (2001).

‘Codification’ in US legal terminology refers to the act of legislation, and does not imply

the creation or development of ‘codes' as known in civil law systems.

This does not mean, of course, that there have not been discussions on occasion about

its value, but the issue of eliminating private enforcement has not been seriously

considered.

® For leading discussions of the development of US antitrust laws, see H. Hovenkamp and
G. Hosking, Enterprise and American Law, 1836-1937 (1991); W. Kovacic and C. Shapiro,
Antitrust Policy: A Century of Economic and Legal Thinking, (2000) 14 J. Econ. Perspectives 43;

[AE N
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Sherman Act) is still its main text, and private enforcement has
remained an important part of the system throughout its development.
Private antitrust actions have not always been numerous, but they have
generally been a serious option, and at times they have played more
prominent roles than has public enforcement.

Specific elements, doctrines, and institutions of the system have
evolved, however, and some of those changes are important for assess-
ing the current role of private enforcement. We can identify three
phases in this development. Private enforcement has played a role in
each, but its roles and impact have varied over time.

During the first phase of development, which lasted until the Second
World War, the role of antitrust law was often uncertain. At times there
was significant debate about its effectiveness, and the courts often
wrestled with the application of its vague statutory provisions. Both
public and private forms of enforcement were episodic. There were
periods during which the courts seemed hospitable to antitrust suits,
and this usually led to increased litigation, but there were other periods
during which there was little litigation, private or public. On several
occasions there was increased political force behind public enforce-
ment, leading administrative authorities to ‘push’ the courts and to
encourage private litigation. Towards the end of the New Deal in the
1930s there were renewed efforts to reinvigorate antitrust law enforce-
ment, but it was not until after the Second World War that the role and
significance of the antitrust system expanded rapidly.

The second phase, which lasted for some three decades after the close
of the Second World War, saw antitrust achieve exceptional levels of
influence and importance. During this period, there was some new
auxiliary legislation, but the primary factors in the expanded role of
antitrust were the willingness of courts to expand interpretations of
existing statutes and the willingness of law enforcement personnel to
pursue such developments. These developments reflected shifting
social and political values as well as an international situation which
deterred investment in US market and encouraged US business firms to
expand their activities internationally. With the domestic market
largely protected from foreign economic pressures and international
competition, antitrust laws were seen as a means of responding to the
growing size and power of US domestic corporations.

W. Letwin, Law and Economic Policy in America: the Evolution of the Sherman Antitrust Act
(1981); R. Peritz, Competition Policy in America, 1888-1992 (1996).
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Increased judicial support for antitrust doctrines led to both
increased public enforcement efforts and increased incentives for pri-
vate litigation. The two were related: the likelihood of success in the
courts encouraged greater public enforcement efforts, and increased
public successes, in turn, combined with greater publicity and the
perceived importance of antitrust law to induce more private litigation.
As aresult of these factors, antitrust law became a major factor in much
business decision making. By the late 1960s, it seemed to some that
plaintiffs seldom lost antitrust litigation.

In the 1970s, however, economic and political conditions in the US
and in the world changed rapidly. As the US economy was exposed to
increased international competition, judges and enforcement officials
became more willing to assume that the competitive forces of the
market would deter anti-competitive conduct and more reluctant to
‘interfere’ with the operation of US enterprises by imposing on them
conduct obligations that many of their competitors did not face in other
markets.

This change in perspective was associated with a radical reorientation
of antitrust thinking that is often called the law and economics ‘revo-
lution’.® It was initially generated by a group of legal academics who
sought to base antitrust doctrine on a particular form of economic
analysis known as price theory.” They scrutinized the case law of the
immediately preceding period and attacked it for its lack of rigour in
economic analysis. This perspective quickly gained favour within US
antitrust law. It was ideologically consistent with the laissez-faire ideol-
ogy of Ronald Reagan, and, as a result, it became the framework for
public enforcement. Moreover, it was congenial to many of the federal
judges that President Reagan appointed.

As aresult, the law and economics approach to antitrust law began to
reshape the meaning of the antitrust laws, replacing the prevailing
mixture of case law analysis and social and political values with analyt-
ical tools based on a specific set of economic principles. This set of ideas
came to dominate antitrust thinking during the 1980s and remains a
form of orthodoxy. For private enforcement, it has meant significantly

® See R.A. Posner, Economic Analysis of Law (5th edn 1998). For discussion of this transition,
see E.M. Fox and L.A. Sullivan, Antitrust - Retrospective and Prospective: Where are we coming
Sfrom? Where are we going? (1987) 62 N.Y.U.L. Rev. 936.

7 For comparison of competition law thought and scholarship in the US and Europe, see
DJ. Gerber, Competition, in Oxford Handbook of Legal Studies 510 (2003).
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more obstacles to winning private antitrust suits and thus significantly
less litigation.

3. Operational features of the US antitrust systems

In the US antitrust system, private enforcement has several features
that are important for assessing its operation. Some are specific to
antitrust law, while others are provided by the general procedural
system that must be used in antitrust enforcement.

Omne is the concept of a ‘private attorney general’. In general usage,
the term ‘attorney general’ refers to the public prosecutor - i.e., the
person who decides whether a criminal case should be submitted to the
courts. Here, however, it refers to the use of private litigation as a means
of bringing potential violations into courts and therefore assisting pub-
lic authorities in their enforcement role. In this context, the private
plaintiff plays a public role: she is cast as a surrogate for the govern-
ment. In the US, public enforcement has long been assumed to be
inadequate to achieve effective enforcement, and thus private litigation
is used as a means of public enforcement. By giving private litigants
incentives to bring civil suits, it is thought, government can more
efficiently and effectively achieve compliance with the antitrust laws.
The most important of these incentives is the availability of treble
(i.e., triple) damages for violations of the antitrust laws. Where a plain-
tiff is successful in a law suit for compensation, the compensation
awarded may be increased to three times the actual amount of harm
caused by the antitrust law violation. This provision was part of the
original Sherman Act and was specifically included as an incentive
to private suits and an antidote to excessive reliance on public
enforcement.

Inf addition to provisions such as this that are specifically aimed at
encouraging private litigation, the general procedural rules of the US
system contain other features that have the same effect. One is ‘punitive
damages’ (or ‘penalty’ damages). In considering the amount of compen-
sation to be awarded by a court for harm caused by a violation of the
law, judges (and juries, where they are present) are often entitled to
increase the compensation beyond the amount of harm caused in order
to punish the offender and deter similar conduct in the future. Another
potential incentive is provided by the US discovery system. Under that
system, litigants in private litigation acquire extensive rights to request
and, often, to compel the ‘production’ (or presentation) of information
from other parties and sometimes even from others who are not parties
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to the litigation. Private litigation in the US federal courts requires
litigants to make available to opposing litigants all information
requested by them that can reasonably be expected to lead to evidence
that is ‘admissible’ (i.e., that can be presented in court). This often
enables litigants to acquire large amounts of information which they
can use in the litigation itself, but which they can also use for other
strategic purposes.

4. Contexts of private enforcement

The effectiveness of private enforcement depends on many factors
other than the legal provisions relating to the private enforcement
mechanism itself. It cannot be meaningfully assessed without taking
into account its relationship to the rest of the system, because the
context in which it operates shapes its operations and conditions
its role.

Private enforcement is only one means of enforcement, and thus its
relationship to other means of enforcement is central to its operation.
In the US system, two agencies of the Federal government are author-
ized to enforce the competition laws. One is the United States Justice
Department, which is part of the executive branch of government and
subject, therefore, to political control. The Justice Department must
operate through the courts. This means that it cannot issue enforce
orders directly, but must bring a lawsuit in the regular courts to effec-
tuate its enforcement objectives. Moreover, when it‘pl\lI‘SLlES litigation
in court, it is basically subject to the general procedures'of the courts. It
may bring either civil or criminal actions, depending orﬁthe gravity of
the conduct and other factors such as the intent of the defendants. The
other enforcement agency is the Federal Trade Commlssmn It operates
as an independent agency, but it depends for funding on Congress, and
it is thus subject to political pressures. In some eras, it has played
significant roles in antitrust enforcement; in others, its role has been
marginal. It may issue orders directly to private decision makers, but its
orders are reviewable by the regular courts.

Private enforcement operates parallel to these administrative
enforcement mechanisms, applying the same substantive legal princi-
ples, using the same court system and, to a large extent, the same
procedural rules and institutions. The private enforcement mechanism
thus interacts with public enforcement at many points. Where public
agencies decide not to pursue certain categories of cases, for example,
this often tends to reduce the perceived importance of the claims. This
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often tends, in turn, to reduce judicial receptiveness to such claims and
to deter potential private enforcement litigation.

The structure and characteristics of the legal profession are another
important factor in the gperation of the private enforcement mecha-
nism. Private enforcemeroﬁ»gan be effective only if there are significant
numbers of private legal professionals who are willing and able to
pursue these claims aggressively. The organization, political position,
and professional characteristics of private legal professionals - i.e. ‘law-
yers' - influence the opportunities for private litigation that are avail-
able within the system and the incentives for utilizing those
opportunities. In the US, this group of legal professionals is large and
politically powerful. It is organized in ways that encourage litigation
generally and that also facilitate expensive private litigation. This
includes, for example, common use of contingent fees in antitrust
litigation,® employment of large numbers of ‘associate’ attorneys (jun-
ior lawyers) who can work in large teams and can be readily mobilized
for large group efforts and ‘paralegals’ (employees who have minimal
legal training, but who are permitted to perform certain kinds of data
gathering and other tasks). Aggressive litigation techniques are also part
of the culture of the profession.

Finally, the societal context plays a role. In the US, litigation is com-
mon and culturally approved, particularly among and between busi-
nesses, and high fees for litigation are generally accepted. Moreover,
competition as a process is highly valued. It is a cultural symbol with
significant political support and attraction. Not surprisingly, therefore,
there is a long tradition of antitrust litigation.

5. The impact of private enforcement on system operations

Just as the systemic context influences the operation of private enforce-
ment mechanisms, so private enforcement influences other elements
of the system. Because private enforcement is deeply imbedded in the
US system, there is no reliable way to specify cause-effect relationships
here, but we can identify associations and interrelationships between
private enforcement and other elements of the system.

Private enforcement has perhaps its most direct effect on public
enforcement. Where private antitrust litigation is common, as in the

® Contingent fees (often known in civil law systems under the rubric pacta de quota litis)
provide that attorneys for the plaintiff will receive a percentage of the amount, if any,
recovered in the litigation. If the plaintiff loses, the lawyer receives no compensation.
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US, the capacity of public officials to influence the development of the
antitrust system is limited. Public institutions in the US can influence
the direction of law in specific areas, but private litigation decisions are
driven by private considerations and depend on private assessments of
the potential value of litigation in relation to its costs. This may have
little or nothing to do with the strategies of public enforcement offi-
cials, and thus efforts by public officials to develop particular types of
arguments or focus on particular types of cases are less important than
in systems where the only competition law enforcement efforts are
those of an administrative body and, perhaps, a reviewing court.

This also means that the regular courts tend to a play a role in the
development and operation of the system that is more central than it is
in systems where courts merely review administrative decisions. In the
US, the courts do not play the limited role of constraining competition
authorities. They are instead the centre of the system - the arbiters of
what the law is and the primary factors in determining the development
of the law. Court decisions and the case law interactions among courts
are the reference point for both public enforcers and private lawyers in
making competition law decisions.

Not only are courts more important in the US system, but so are
private attorneys. Their initiative and advice determine whether private
litigation takes place, and thus they channel the flow of litigation. They
also determine the strategies and arguments that are used in litigation,
and thus they influence the terms of discussion and play a major role in
influencing substantive law development. The potential for earning
significant fees provides powerful incentives for private attorneys to
learn about antitrust law and to pursue private grievances in the courts.

This structure of institutions and incentives means that the goals and
concepts of competition law tend to be loosely defined. Since no com-
petition authority directs the development of the law, and many courts
may be involved, there are many voices involved in articulating goals
and defining concepts. In the US system at least, this has led to frequent
uncertainty about the goals of competition law and, often, little coher-
ence and consistency in the definition and development of concepts.

The prominence of private enforcement also has a significant impact
on awareness and perceptions of antitrust law and on attitudes toward
it. It tends to heighten awareness of the antitrust laws not only among
lawyers and business leaders, but also within the general public.
Litigation in which business firms are pitted against each other also
tends to make interesting reading and to be reported in the general
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press, especially where large sums of money or well-known businesses
are involved. This awareness, in turn, increases the likelihood that
potential private litigants will at least consider the possibility of private
litigation. Depending on the content of the media exposure, however, it
may lead to more or less confidence in predictions of the costs and
benefits of private litigation.

6. Private enforcement and the US antitrust system

This brief overview of private enforcement in the US antitrust system
reveals a component of the system that has been part of it from the
beginning and that is accepted as a normal, effective, indeed almost
indispensable part of that system. There is little need to justify it, and it
is supported by many of the basic assumptions and institutions of the
legal system and the society in which it operates.
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II. Competition law in Europe: administrative centrality

Competition law is enforced very differently in Europe. There, competi-
tion law has developed primarily as an administrative, public law issue.
Private enforcement has played only marginal roles, and only in a few
systems. In this section we look at that very different experience and the
competition law dynamics that it has created.’

1. National experience

In Europe, competition law was originally conceived as an administra-
tive tool, a means for the state to intervene in market processes in order
to achieve public goals. These ideas were first articulated in the 1890s in
Vienna, where a group of administrators and scholars who were part of
a small educational elite began to explore the idea of using law to
protect the process of competition. Imbued with the values of classical
liberalism and aware of the new theoretical developments in under-
standing the economic process that were emanating from the Austrian
school of marginal utility economics, they began to investigate whether
the two strands of classical liberalism (economic freedom as a value and
law as a protector of rights) could be used together.?

The proposal that emanated from this project understood competi-
tion law as a means by which bureaucrats could intervene to reduce
harms to competition (and perhaps enhance their own influence). This
approach had two important advantages for the administrative elite: it
gave them influence, and it could be implemented with minimal cost -
either economic or political. Moreover, there was no obvious alternative
to this approach. There was no pre-existing set of substantive principles
that could be merely applied by courts, as was the case in the US.* The
proposal almost became law in Austria, but in the end it was the victim
of the political disruptions of the late 1890s.

The basic ideas were further developed, however, in Germany. They
there attracted support from social democratic leaders and representa-
tives of small and medium-sized enterprises, who saw competition law

! This section is based primarily on my detailed study of the development of competition
law in Europe. See D.]. Gerber, Law and Competition (note 3 above).

% Irecount this development in detail in D. J. Gerber, The Origins of the European Competition
Law Tradition in Fin-de-Siecle Austria (1992) 36 Am. J. Leg. Hist. 405, and in D.]. Gerber, Law
and Competition (note 3 above), at 43-68.

% There were Roman law provisions that formed part of the jus commune, but they were not
considered relevant. See D.]. Gerber (note 3 above), at 34-7.
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as a means of protecting their interests against the power of large
industrial firms and cartels. Not until after the First World War, however,
was a competition law enacted. In the midst of the battle against hyper-
inflation in 1923, legislation was introduced that followed the admin-
istrative model. Although enforced with limited effect, it received
attention in other parts of Europe. By the late 1920s this administrative
model was being widely discussed in Europe, and additional statutes
based on it were enacted.*

After the Great Depression and the Second World War, this model
again began to spread. Throughout Europe, there was an effort to find
new economic and political forms that would generate wealth and jobs
and, at least as importantly, avoid the catastrophes of the first half of the
century. Competition law ideas were sometimes included in those
plans, but there was seldom strong political support for them, and
the statutes that were enacted often remained without significant
implementation.

In Germany, however, a new element was added that led to a tempo-
rary divergence between German developments and those in other
European systems.® The German path was heavily influenced by what
was originally an ‘underground’ intellectual movement during the Nazi
period called ordoliberalism (or the ‘Freiburg school” of law and eco-
nomics). During the 1930s a group of lawyers and economists began to
explore systematically the possibility of using law to protect the process
of competition and thus prevent both the debacle of the Weimar period -
too little control of economic power - and the calamity of Nazism - too
much control of social life by the state. They sought a means of protect-
ing economic liberty and competition from both the state and private
accumulations of power. The result was a highly refined conception of
how law could be used to accomplish those objectives, and competition
law was at its centre,

The central idea was that a polity’s choice of an economic order
should be understood as an ‘economic constitution’. They advocated
an order based on competition and economic freedom and argued that
legal processes should be used to protect this economic constitution in
essentially the same ways that law is used to protect the political con-
stitution. Accordingly, decisions relating to the economic constitution

1 For discussion, see ibid. at 153-162.
® For discussion, see D.]. Gerber, Constitutionalizing the Economy: German Neo-liberalism,
Competition Law and the ‘New Europe’ (1994) 41 Am. J. Comp. L. 25.
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should be made according to judicial procedures! They should represent
legal principles and be applied according to legal methods. Competition
law was seen as the central tool for protecting this economic constitu-
tion, and thus it was to be implemented by the application of juridical
principles rather than pursuant to administrative discretion.

In 1957, Germany enacted the first ‘modern’ competition law in
Europe, the Law against Restraints of Competition (GWB).® Although
modified several times since then, its basic principles remain in effect.
While relying primarily on administrative mechanisms to enforce com-
petition law principles, the German system is understood as an essen-
tially ‘juridical” system in the sense that decisions are generally to be
made according to well-developed judicial methods and procedures.
The Federal Cartel Office (FCO) is the central institution in the system,
but the statute also provides for review by the regular courts of FCO
decisions. As modified, it also allows for private enforcement in certain
kinds of cases.

In the rest of Europe, competition law remained almost exclusively
‘administrative’ for several decades after the Second World War, with
no private suits and minimal involvement by the regular courts. The
decisions of administrators were typically subject to legal control only
for violation of administrative law principles.

As these systems have developed in importance, however, they have
often modified their reliance on administrative decision making.
Governments have increasingly restructured competition law decision-
making, moving from almost total reliance on administrative discretion
and policy judgment to a more central role for the methodologically
grounded application of legal principles. Accordingly, for example,
administrative decision making has been subjected to increasingly
extensive review by courts. At the same time, administrators have
been given increasingly powerful tools for combating competitive
restraints.

2. Competition law in the European Union

A key factor in this move toward a more ‘juridical’ conception of com-
petition law has been the process of European unification and the
development of a highly sophisticated competition law within the
European Union. The Rome Treaty that created the European

® Gesetz gegen Wetthewerbsheschrinkungen, 1957 Bundesgesetzblatt [BGBI] 11081 (July 27,
1957).
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Economic Community in 1957 contained basic provisions concerning
the protection of competition, and these were gradually developed into
a system in which both administrative and judicial decision making
play important roles.”

This development has frequently reflected significant German influ-
ence, particularly in its early years. Germany developed competition
law earlier than other European systems, and German competition law
has been consistently considered the best developed and most effec-
tively enforced system in Europe. As a result, European Union develop-
ments have often drawn on German experience. Perhaps the most
important element of that influence has been emphasis on a juridical
conception of competition law rather than a merely administrative one.

From the early years of the evolution of the European Community,
competition law has been a central component of its legal system. It has
been used to break down barriers to trade and establish the conditions
for positive economic development. The European Commission and the
European Court of Justice have often used it to move the process of
integration forward, especially during periods when the political impetus
was weak. Although the Community competition law system contains
strong administrative elements, it is imbedded in a juridical framework
in which the two European Community courts play a central role.

EU competition law has been enforced almost exclusively by the
European Commission. In interpreting and applying the European trea-
ties and the secondary legislation of the European Union, the
Comimission can order the imposition of fines and prohibit cartels and
other conduct such as mergers. The two European courts can review
Commission actions to determine whether they are in conformity with
the treaty and whether proper procedures have been followed.

Throughout this development private enforcement action has been
non-existent or marginal. Originally, it was not even available under EU
law. In the 1970s, legal barriers to private actions within European
community law were removed, but such actions have remained rare.
In the 1990s, the Commission took steps to encourage private enforce-
ment, but they have had little effect. Those who consider themselves
harmed by anti-competitive conduct continue to prefer to appeal to
public enforcement authorities and to avoid filing private actions.

7 TFor discussion, see Gerber, Law and Competition in Twentieth Century Europe (note 3 above),
at 334-391.
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The so-called ‘modernization’ of EU competition law will change this
system in fundamental ways. According to plans adopted in December
2002, and in effect since May 2004, national competition authorities
and national courts will become the primary mechanisms for enforcing
EU competition law. These reforms were designed to respond to the
enlargement of the EU from fifteen to twenty-five members by reducing
reliance on the Commission and increasing the role of private enforce-
ment actions in local courts. They are the primary impetus for the wide-
spread interest in private enforcement in Europe today.

3. Administrative centrality and its implications

This brief sketch of competition law in Europe reveals a system that has
relied almost exclusively on public initiative and public decision
making throughout its development. At both the national and European
levels, competition authorities apply competition laws and control the
development of the law. Private initiative and private enforcement play
minimal roles at best. It has been alien to European competition law
experience - in both practice and theory.

This shapes the operation of European competition law systems in
many ways. For example, it structures the roles of competition author-
ities and their relationships with courts, the public and private legal
practitioners. It means that those authorities have extensive power to
control the development of the law in the area, subject only to the often
limited constraints that reviewing courts may impose. Because of the
lack of private enforcement opportunities, the competition authorities
can focus attention on particular types of conduct and particular lines of
argument. In effect, they can set the agenda for competition law.
Assuming adequate political support, this in itself ensures that those
authorities are in a powerful position when dealing with business
entities.

In this situation, relationships with the courts tend to be narrow - in
both scope and substance.® They tend to be narrow in substance,
because the courts can only approve or disapprove of the competition
authority’s decisions. They do not have a variety of opportunities and
levels on which they can influence competition law outcomes and
development. Its scope is narrow, because the relationship is typically

# For discussion of recent issues in this relationship, see D.]. Gerber, Courts as Econoniic
Experts in European Merger Law, in 2003 Fordham Corporate Law Institute (2004), p. 475
et seq.
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limited to one agency and one or two appellate courts. In practice, it is
even narrower, because it usually involves only a few judges who sit in
the competition law chambers of the reviewing courts. This means that
there is little awareness of competition law issues among most judges.
The narrowness of the relationship focuses the attention of administra-
tors, business leaders and, often, politicians on those few judges. This
can facilitate the development of sound knowledge of competition law
among these few judges, but it also has other types of effects. In some
systems, for example, it may encourage efforts by politicians to control
the competition authority by influencing the reviewing judges. It can
also create a competitive relationship between the few judges involved
and the leaders of the competition authority that may lead to decisions
that are influenced by personal considerations.

This means, in turn, that private competition lawyers in these sys-
tems are defence lawyers and advisors, not plaintiffs’ lawyers, as they
frequently are in the US. Where there is no tradition or practice of
commencing litigation against other firms for competition law viola-
tions, the mentality of lawyers centres on defence, in general, and
defence against the decisions of a small number of officials in the
competition authority. It means that the focus of lawyers is on predict-
ing what the competition authority will do and developing means of
influencing its decisions. Lawyers tend to pay far less attention to courts
than is the case in the US, because the courts typically play a far more
peripheral role in enforcement. At an even more fundamental level,
administrative centrality shapes images of competition law - not only
among judges, lawyers and administrators, but also among business
decision makers and the general public. Competition law tends to be
seen as government regulation. It is usually taught in law faculties as
part of administrative law and conceptualized and enforced as part of
administrative law. It is not a tool in the hands of businesses, but part of
the administrative apparatus. As such, it is sometimes met with the
resistance and even hostility that in some countries is directed toward
government regulation generally.
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III. Incorporating private enforcement into European
competition law: comparative perspectives

A comparison of US competition law and experience with European
competition law and experience allows us to identify some of the effects
that introducing andfor expanding private enforcement in Europe are
likely to have. It also helps to identify factors that might influence the
prospects for increased reliance on private enforcement in Europe.

The process of incorporating private enforcement into European
competition law systems involves the introduction of an alien element
into those systems. Many factors will determine the extent to which the
newly created opportunities for private enforcement will actually be
used and how rapidly any increase in usage will occur. For purposes of
the following comments, I will assume that private enforcement of EU
competition law will increase significantly as a result of the moderniza-
tion reforms. Significant increases may, however, take several years -
perhaps a decade or more.

1. Public enforcement

The most direct impact is likely to be on public enforcement. European
competition law systems have relied primarily on administrative decision-
making since their inceptions. Government officials have played the
central role in those systems, and administrative decision making and
initiative have shaped their operation and evolution. A significant
role for private enforcement is likely to have profound effects on this
administrative orientation. It will mean that administrators no longer
control the operation and development of competition law. Private law
suits will be filed in pursuit of private interests, and these will not
necessarily coincide with the public (or private) interests of administra-
tors. Private lawyers will decide what kinds of arguments to make in
these cases - with little or no regard to the arguments that administra-
tors would have made. And courts that make decisions in these cases
will influence legal development and effectiveness as much or more
than administrators.

This will diminish the status of administrators, at least in some ways
and in some contexts. The centrality of administrative decision making
gives status to those who make administrative decisions, and eliminat-
ing or reducing administrative centrality will diminish that status
accordingly. Assuming all other factors remain constant, this is likely,
in turn, to make it more difficult to attract and maintain top-level



COMPARATIVE PERSPECTIVES 449

administrators. To the extent that administrators increasingly think of
their roles as preparation for careers outside competition law agencies,
this also affects their incentives, and it may influence their decisions.

Other factors will, of course, condition the impact of this reduction in
status. Administrative law traditions and operations differ significantly
between the United States and Europe as well as within Europe, and
thus generalization is dangerous. For example, the status of adminis-
trators in many countries in Europe tends to be significantly higher
than their status in the US, and this may tend to counteract the potential
effects of increased privatization.

Finally, the reduced control of competition law by administrators
may influence the roles that competition authorities play. For example,
in Europe such authorities have often played constructive and educa-
tional roles rather than merely enforcement roles. They have viewed
the construction of markets and the education of business decision
malkers and consumers as important tasks, whereas this type of activity
has generally been comparatively secondary in the US. To the extent
that a significant role for private enforcement reduces the status of
administrators and diminishes their control over the competition law
agenda, it may impede both the incentives for administrators to play
these roles and their capacity to perform them effectively. Where the
voice of administrators within a competition law system is not the
single or at least dominant voice, businesses have less incentive to
follow the ‘advice’ of administrators and to value cooperative efforts
with those administrators.

2. Judges

Increased private enforcement may also alter the role of judges in
competition law systems. As noted above, in an administrative mode],
few judges deal with competition law issues, and their roles are typi-
cally limited. In the context of widespread private enforcement, how-
ever, many judges will be required to deal with competition law issues,
and their roles will be more complex. They will not only have to review
the decisions of an administrative agency, but they will also have to
resolve private conflicts in which large sums of money are often
involved. This will increase public and political attention to those courts
and heighten pressures on them.

Moreover, courts are likely to become more important relative to
administrative authorities. They tend to become the common reference
points for the operation of the system. All - administrators as well as
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private attorneys and business decision makers - will increasingly focus
on court decisions rather than administrative decisions in assessing
their legal positions. This may not always mean increased status for
judges, however, because many judges may be inadequately trained to
deal competently with competition law cases, and thus a greater role in
the system may lead to conflict and controversy over the training of
judges.

3. Private practitioners

The roles of private practitioners and company advisers are also likely to
change. At the very least, the possibility of private litigation adds a new
dimension to those roles. Assessment of antitrust risk becomes more
complex. No longer is it solely or even principally a matter of predicting
what a competition authority is likely to do. Instead it requires assessing
the likelihood of suit by competitors, suppliers, purchasers and others,
and it requires attention to new issues of jurisdiction, evidence produc-
tion, and tactical planning. Moreover, private practitioners will become
plaintiffs’ attorneys as well as defence attorneys. They will have to
consider whether to advise clients to pursue private claims and assess
the implications that such litigation will have on current practices such
as hiring new legal professionals and billing clients.

4. Goals and concepts

The goals and concepts of competition law are likely to become both
less clear and less coherent. Private enforcement changes the ‘voice’ of
competition law. Rather than having one administrative office and,
perhaps, one or two courts using concepts and articulating and inter-
preting goals and norms, private enforcement is likely to mean that
many voices will use concepts and participate in the process of defining
the goals of the system. This is likely to lead to less consistency in
conceptual usage and less clarity in the articulation of goals.

5. Perceptions and attitudes

Finally, perceptions and attitudes among businesses and consumers are
also likely to change. The possibility that competition law can be useful
to many businesses as well as to consumers and consumer groups
creates incentives for them to learn more about it. This, in turn, also
means that the potential sources of legal challenges increase, and the
need to engage in compliance and other defensive strategies to reduce
the risk of legal challenge grows. Clients need to be made aware of these
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expanded possibilities. In general, awareness of competition law norms
and procedures is likely to increase accordingly. As private enforcement
increases, competition law will increasingly be seen as a tool for private
interests as well as a public legal regime. Private enforcement contri-
butes to the perception that competition law is an accessible, useful
part of the legal system. For better or worse, it will no longer just
represent state ‘regulation’.



452 REMEDIES IN ANTITRUST LAW

IV. Concluding comments

As we have seen, private enforcement of competition law is largely alien
to European competition law experience and to current European com-
petition law systems. This has two important consequences for efforts to
expand its role. First, it means that there is likely to be systemic resistance
to such efforts. Institutional interests, patterns of thought, and the expect-
ations of both public and private decision makers may, for example,
create obstacles to the success of private enforcement efforts. Second, as
with the introduction of any alien element into any system, it is likely to
create new and unforeseen conflicts with existing ways of operating.

Where decision makers understand the relationship between private
enforcement mechanisms and the current system and also recognize the
potential obstacles that differences between them can create for private
enforcement, they can take steps to deal with those obstacles. Moreover, the
sooner they anticipate the kinds of consequences that private enforcement
can have on the current system, the greater the likelihood that they can
adjust the two enforcement mechanisms to function effectively together.

US experience can be of value in identifying the factors that are likely
to influence the development of private enforcement mechanisms
within Europe and the consequences those developments will have on
the operation of European competition law systems. The value of US
experience for these purposes depends, however, on effective compar-
ison of US experience with its European analogues. As we have seen,
effective comparison cannot be limited to discussion of rules and cases,
but must view private enforcement as a specific mode of operation that
involves institutions, power relationships and ways of thinking. Where
this comparison is careful and informed, its value can be great. To the
extent that it is superficial and haphazard, it will be at best valueless
and at worse misleading and harmful.

Private enforcement of competition law in Europe is likely to develop
along lines that are in some ways quite different from US experience.
The institutions that have now acquired status within European com-
petition law systems will continue to operate, and the ways of thinking,
valuing and operating that have developed over the last half century
will continue to have influence. The development of private enforce-
ment is likely to depend in large part on careful adaptation to this
European environment. Moreover, policy decisions relating to private
enforcement are likely to be most effective if they take into account the
relationship between the unique features of private enforcement and
existing elements of competition law systems.
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