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Empirical Legal Research: The Next Big Thing for Law Librarians?

By: Darla Jackson, Head of Reference and Access Services
Oklahoma City University School of Law

“Empirical legal scholarship (ELS) is argua-
bly the next big thing in legal intellectual
thought.”l Tracey George, Professor Vanderbilt Law School

In preparation of this article I decided to conduct a
survey of librarians from MAALL institutions to see
what types of empirical research they were involved
in. I received few responses. This was understand-
able given that several MAALL members confessed
that they did not have a firm understanding of ex-
actly what empirical legal research entailed. As a
result, I determined that the first portion of this arti-
cle should define empirical legal research and schol-
arship.

Empirical legal scholarship (ELS) has been de-
scribed as follows: “ELS as the term is generally
used in law schools, refers to a specific type of em-
pirical research: a model-based approach coupled
with a quantitative method. The empirical legal
scholar offers a positive theory of a law or legal in-
stitution and then tests that theory using quantitative
techniques developed in the social sciences."? How-
ever, some have argued that this definition is too nar-
row because it does not include some qualitative re-
search methods. Pauline Kim, a professor from
Washington University Law School, has suggested a
broader definition. She suggests that empirical legal
scholarship is different from traditional research in
that it relies on "methods developed in the social sci-
ences to systematically explore facts about the opera-
tion of the law and legal institutions."* Kim indicates
that this type of legal research is necessary because
“there are important questions in the law and about
legal institutions that can’t be answer” through the
traditional textual analysis methods of research.*
Kim provides the example of a situation in which a
researcher is interested in researching the impact of
selecting a particular rule of law on the decision
making of individuals and businesses. Textual analy-
sis would not shed light on a topic. However, we can
certainly understand how an argument for a judg-
ment accepting a particular rule of law would be
strengthened by including evidence on the likely ef-
fect on "actors in the real world."’

However necessary or important empirical legal re-

search is, given that it requires use of research meth-
ods developed by the social sciences with which
many in the legal community are not familiar, there
continues to be some reluctance to undertake such
research. In addition to systematically collecting
data, analysis of the collected data is also required.
Because becoming familiar with the accepted proce-
dures for collection or location of data as well as the
analysis of the data requires investment of time and
money, some in the U.S. legal academy have ques-
tioned whether conducting empirical research is
really advisable.’

Despite the questions raised about empirical study
and research, empiricism does appear to have taken
hold in the legal community. The Association of
American Law Schools 2006 Annual Meeting cen-
tered on the theme of Empirical Research.” In July
2006 the Center for Empirical Research in Law
(CERL), which not only conducts empirical research
but also provides training to those interested in em-
ploying empirical research methods, was established
at the Washington University Law School.® Cornell
University’s Journal of Empirical Legal Studies
(JELS) began publishing exclusively empirically-
oriented articles on a range of law and law-related
topics.” And other law reviews and journals pub-
lished by law schools have begun to publish articles
about or based on empirical research."

Law schools are not the only U.S. law organizations
interested in empirical research. In 2006 the Ameri-
can Bar Foundation, working with Indiana Univer-
sity School of Law, announced that it was accepting
proposals for empirical studies regarding law firms
and the legal profession.'' The ABF research pro-
gram continues study in these areas,'> and the ABF
has recently completed a book containing "the finest,
most important articles" resulting from the ABFs
empirical and interdisciplinary research over the past
two decades."”

Law firms and the law librarians that they employ
are also interested in empirical research. Susan Ler-
dal, Chair of the American Association of Law Li-
braries (AALL) Research Committee, reported that
in 2004 law firm librarians reported spending
twenty-nine percent of their time researching non-
legal information.'* News, company information,

verdict and settlement information and other types of
(Continued on page 5)
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empirical data, which serve the "business side" of
legal practice' and support the legal arguments
made by firms, are increasingly important.'

Because of the growing emphasis on empirical re-
search, it has become a topic of growing interest not
only to firm librarians, as mentioned above, but to
law librarians in a variety of positions in the United
States. Barbara Monroe noted the growing influence
of empirical research in academic legal research in
the Academic Law Library Special Interest Section’s
Newsletter.!” Academic law librarians charged with
providing support to faculty are engaging in collec-
tive discussion about empirical research support.
"Supporting the Interdisciplinary and Empirical Re-
search Needs of Law Faculty" is the title of the
online forum discussion, sponsored by the AALL
Academic Law Libraries Special Interest Section
Faculty Services Committee, that took place on Feb-
ruary 26-27, 2008."*

Law libraries and librarians are not just talking about
empirical research. Several academic law libraries
are hiring staff specifically to support empirical and
interdisciplinary research. The Tarlton Law Library
of the University of Texas at Austin recently began
to recruit for a position that will provide specific
support for interdisciplinary and empirical re-
search.” Duke Law Library hired a Ph.D. Candidate
in Political Science to help "develop a comprehen-
sive plan for supporting faculty empirical re-
search."” Duke and other academic law libraries
have also begun to recruit librarians with special
skills or experience in empirical research to support
their programs.*'

How are law librarians developing their empirical
research skills? Some are receiving training as part
of their library and information degree programs.
Surprisingly, however, it has been reported that
twenty of the Library and Information Schools ac-
credited by the American Library Association do not
require a research methods course as part of the cur-
ricula.”> Some law librarians, with advanced degrees
in other disciplines have already acquired the skills.”
Others are attending training provided by profes-
sional organizations, such as the workshop AALL
will sponsor during that AALL Annual Meeting. Still
others may be utilizing training offered online, in-

cluding short courses like the "mini-class" on coding
offered by Duke Law Library.”

Regardless of how law librarians are acquiring the
skills, they are using the skills to assist others in con-
ducting empirical research and in locating informa-
tion. The librarians at Georgetown have developed
an Empirical Legal Studies Research Guide®® and the
Chicago-Kent College of Law Library staff has pre-
pared an online Empirical Research Tutorial.” Matt
Morrison of the Cornell Law Library along with Jill
Fukunaga and June Kim of the University of Califor-
nia Los Angeles Law Library have been identified
for their contributions™ to the development of the
Empirical Legal Studies Bibliographic Database.”

In addition to producing tutorials and bibliographic
databases, librarians must identify sources of data.*
This requires that they become aware of free, consor-
tial, and commercial sources of data such as the
United Nations Development Programme,”' the In-
ter-university Consortium for Political and Social
Research (ICPSR),* and LexisNexis Statistical
Datasets.”® They must develop collections that pro-
vide access to the information needed by empirical
scholars.** They may even be called on to help pre-
pare literature reviews,” manipulate data using soft-
ware application such as Excel, the Statistical Pack-
age for the Social Sciences (SPSS) and Stata®®, and
assist legal researchers identify partners and co-
authors who can help them interpret and analyze the
statistical data.’’

In addition to helping other researchers, librarians
may be conducting their own empirical research. At
the 2007 Mid-America Association of Law Librari-
ans Annual Meeting in Lincoln Nebraska, Susan Ler-
dal spoke about empirical research in a presentation
entitled, "Sound Research or Seat of Your Pants:
Should Law Librarians Conduct Empirical Re-
search."”® In the Winter 2006 issue of Law Library
Journal, Lerdal also advocated librarian involvement
in empirical research as a means of "improving deci-
sion making, increasing credibility among library
users and funding bodies, and providing more oppor-
tunities for collaboration and interdisciplinary re-
search."’ Similarly, it has been noted that "it does
appear clear, however, that it will become more and
more necessary to use the methodology of other dis-
(Continued on page 6)
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ciplines — in particular, those of sociology, psychol-
ogy, economics, linguistics, history — and to employ
more generally applicable methodologies' in order to
study the many problems facing librarianship today."*’
However, as one MAALL colleague noted, if librari-
ans are going to engage in empirical research, we need
to ensure that we are compliant with the regulatory
requirements imposed on institutional research, such
as the requirement for review of research proposals
involving human subjects by an Institutional Research
Board (IRB).*

Whether we are engaging in research ourselves or as-
sisting lawyers, law faculty, or law students, it seems
clear that we must familiarize with the empirical re-
search methods. We must follow the example of our
colleagues to support the research needs of our em-
ployers and institutions within MAALL.
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0 Kim, supra note 3.
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3 Kim, supra note 3.

3% Doherty, supra note 32.
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www.icpsr.umich.edu/ICPSR/index.html (last vis-
ited April 3, 2008).
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isNexis Statistical Datasets product is available at
http://www.lexisnexis.com/media/press-
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3 Kim, supra note 3, discusses the types of support
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