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Despite the logic of such challenges, they have not been forthcoming,
presumably because they are not cognizable under current equal protection
doctrine. In the landmark case of Washington v. Davis, the Supreme Court
held that equal protection claimants must establish intentional
discrimination.'””’ Disparate impact alone can only support an equal
protection claim if it proves intentional discrimination, and in only one
case—the 1886 decision in Yick Wo v. Hopkins—has the Supreme Court ever
found disparities implicating the Equal Protection Clause.'” In the context
of criminal sanctions, specifically, the Court has rejected disparate impact
evidence as independent proof of intent.

In McCleskey v. Kemp,'” the Supreme Court solidified its existing
approach to disparate-impact claims grounded in racially skewed
punishment. There the Court upheld Georgia’s death penalty scheme,
despite evidence that African-Americans were disproportionately subject to
the ultimate sanction. The Court was presented with an extensive empirical
record establishing that racial differences in the frequency of death
sentences could not be explained by the facts of individual cases and the
only explanation for these disparities was race itself.' The Court assumed
the accuracy of this conclusion,'” but denied petitioner’s equal protection
claim. It required petitioner to prove that some person—a prosecutor, for
example—intentionally discriminated against him on the basis of race. The
Court explained the policy basis for this narrow reading of the Equal
Protection Clause, arguing that:

McCleskey’s claim, taken to its logical conclusion, throws into
serious question the principles that underlie our entire criminal
justice system. ... Thus, if we accepted McCleskey’s claim that
racial bias has impermissibly tainted the capital sentencing
decision, we could soon be faced with similar claims as to other
types of penalty. . .. The Constitution does not require that a State

“prejudice against discrete and insular minorities may be a special condition, which tends
seriously to curtail the operation of those political processes ordinarily to be relied upon to
protect minorities” and that may require judicial intervention. United States v. Carolene Prods.
Co., 304 U.S. 144, 152 n.4 (1938).

191.  Washington v. Davis, 426 U.S. 229, 248 (1976).

192.  See generally Yick Wo v. Hopkins, 118 U.S. 356 (1886) (holding that a government that
denied permits to operate laundries to every Chinese applicant, while granting them to all but
one white applicant, violated the Equal Protection Clause).

193. 481 U.S. 279 (1987).

194. The Baldus study established that the single most likely determinant of whether a
person facing death would receive death was the race of the victim and offender and the
strongest predictor of a death sentence was that the victim was white and the offender African-
American. See id. at 325-26 (Brennan, J., dissenting) (discussing the study). A second, though
less powerful, determinant was race of the offender alone. If he was African-American, he was
more likely to receive death. See id. (same).

195. Id. at291 n.7.
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eliminate any demonstrable disparity that correlates with a
potentially irrelevant factor in order to operate a criminal justice
system . .. "%

Thus, the Court took the position that the criminal justice system could
not, and need not, defend itself from charges of disparate treatment.
Democratically selected legislatures—presumably controlled by majorities—
were the sole bodies capable of remedying this sort of racially disparate
treatment.'”’

Scholars criticizing McCleskey argue that legislatures cannot be counted
on to protect minority groups in this fashion and contend-—citing Carolene
Products'*—that this is precisely the right site for judicial intervention.'”
Nonetheless, with very limited exceptions,™ McCleskey effectively bars the
door to equal protection claims based on evidence of racially disparate
treatment. As a result, offenders motivated to challenge these laws in the
interest of self-preservation would not have bothered with race claims.**' At
the same time, lacking any effective way to translate data into judicial action,
researchers may not have bothered to compile race-based data on
community notification.

B. LACKOFDATA

A second factor that may have caused silence about race was the failure
of states, or the federal government, to collect and distribute race data. The
mere existence of data about the racial effects of a law or policy provides
three powerful impetuses to address any inequities.”” First, it makes it easy
for those concerned about the issue to see disparities. Much of the vast
literature about racial disparities in the law revolves around those matters
for which there is publicly available and publicly produced empirical
support: the rates of arrest, conviction, and imprisonment of African-

196. Id. ar314-19.

197. Id.ac319.

198. United States v. Carolene Prods. Co., 304 U.S. 144 (1938).

199.  See, eg, David A. Sklansky, Cocaine, Race and Equal Protection, 47 STAN. L. REV. 1283,
1299-1301 (1995) (suggesting closer scrutiny of legislative action that significantly burdens
minority groups).

200. See, e.g, Yick Wo v. Hopkins, 118 U.S. 356, 374 (1886) (holding that government that
denied permit to operate laundry to every Chinese applicant, while granting them to all but one
white applicant, violated Equal Protection Clause).

201.  See Note, Constitutional Risks to Equal Protection in the Criminal fustice System, 114 HARV. L.
REv. 2098, 2112 (2001) (arguing that “[blecause defendants have the greatest incentive to
monitor the system, they are needed as private attorneys general to deter state actors from
unconstitutional behavior™).

202. Cf Jeremy Travis, Invisible Punishment: An Instrument of Social Exclusion, in INVISIBLE
PUNISHMENT: THE COLLATERAL CONSEQUENCES OF MASS INCARCERATION 15, 34-35 (Marc
Mauer & Medea Chesney-Lind eds., 2002) (arguing that increased transparency about collateral
sanctions might be an effective way to promote sentencing reforms).
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Americans as compared to others.”” Second, it provides easy access to data
for advocates concerned about these issues, thus reducing the costs (in time
and money) of producing such data. Third, it flags for researchers a
potentially rich vein of future research justifying further attention.*

The decision to collect race data is politically charged. For example, in
the aftermath of early attacks on police racial profiling, Representative John
Conyers proposed a law requiring police to collect race data on those
individuals stopped.”” As soon as police advocacy groups learned about this
provision, they worked hard to block it.*® The political aspect of the battle
over racial data collection boiled over in California, where in 2003 activists
successfully placed before voters a referendum to amend the state’s
constitution to make racial data collection virtually impossible.*”

The decision to assemble these statistics is also complicated. It requires
the collectors to resolve the difficult questions of racial identity: how should

203. See generally TONRY, supra note 128; SAMUEL WALKER ET AL., THE COLOR OF JUSTICE:
RACE, ETHNICITY, AND CRIME IN AMERICA (1996); Sharon L. Davies, Study Habits: Probing Modern
Attempts to Assess Minarity Offender Disproportionality, 66 LAW & CONTEMP. PROBS. 17 (2003); David
Cohen, Democracy and the Intersection of Prisons, Racism and Capital, 15 NAT'L BLACK L]. 87 (1997-
1998) (book review); Angela ]J. Davis, Benign Neglect of Racism in the Criminal Justice System, 94
MiCH. L. REV. 1660 (1996) (book review). This is just a small portion of the literature on the
issue.

204. Thus, for example, the distribution of race data on traffic stops in Maryland and New
Jersey provided powerful pressure on Congress to adopt federal law requiring collection of such
data across the country. David A. Harris, The Reality of Racial Disparity in Criminal Justice: The
Significance of Data Collection, 66 LAW & CONTEMP, PROBS. 71, 77-78 (2003).

205. Id. at 76.

206. Id.at77.

207. The provision, Proposition 54, provided, among other things, that:

[t]he state shall not classify any individual by race, ethnicity, color or national
origin in the operation of public education, public contracting or public
employment. . . .[or] in the operation of any other state operations, unless the
legislature specifically determines that said classification serves a compelling state
interest and approves said classification by a 2/3 majority in both houses of the
legislature, and said classification is subsequently approved by the governor.

Proposition 54, Classification by Race, Ethnicity, Color, or National Origin Initiative
[hereinafter Proposition 54], available at http://www.informedcalifornia.org/initiative_text.
shtml (last visited Mar. 24, 2004) (proposing unsuccessfully to amend to the California
constitution) (on file with the Iowa Law Review).

With respect to criminal matters, Proposition 54 specifically provides that:

[njeither the governor, the legislature nor any statewide agency shall require law
enforcement officers to maintain records that track individuals on the basis of said
classifications, nor shall the governor, the legislature or any statewide agency
withhold funding to law enforcement agencies on the basis of the failure to
maintain such records.

Id. The provision does permit data collection if required by federal law or in order to comply
with the terms of any federal funding stream. /d. The measure ultimately failed. See Tanya
Schevitz, Prop. 54 Defeated Soundly, S.F. CHRON., Oct. 8, 2003, at A12.
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people be classified, and who should decide?*” In addition, collection of
such data is arguably divisive because it focuses on race as a basis of
difference, rather than, for instance, height, religion, or perhaps favorite
sport. With respect to incarceration rates, race data serves the dual function
of informing concerned citizens about deep racial disparities and, to some
degree, reconfirming, or even creating, stereotypes of African-Americans as
criminals.

On the other hand, while the decision to focus on race has the potential
to increase the cultural significance of race, perhaps to the extent of
increasing racial hostility,209 it also facilitates the identification of
problematic racial disparities. When presented with data showing that New
Jersey police engaged in racial profiling, citizens are more likely to
understand the role of race in determining who will be arrested. This
recognition may cause discomfort among some citizens, and anger among
others. At the same time, opening the issue to public debate forces citizens
to decide if these policies-are consistent with their moral and political
visions. Data collection has had proven effects. Shortly after Maryland and
New Jersey provided data showing wide racial disparities in traffic stops, for
example, pressure for Congress to adopt a national data collection
requirement increased substantally.”’’ Even without deciding the overall
desirability of assembling such information, it seems clear that the failure of
governments to collect race data about Megan’s Laws obscured real
inequalities, increased the cost of discovering these disparities, and reduced
the likelihood that any individual commentator would ever notice.

Nonetheless, an absence of data cannot provide a complete explanation
for the silence. While the federal government does not compile data in a
form that would have allowed legislators or commentators to accurately
predict the racial profile of those subject to notification, the data it does
collect—such as the demographics of those arrested and convicted for
selected sex crimes’ '—shows racial disparities. For example, in 1995, 42% of
all individuals arrested for rape were African-American.”’? In 1994, 43.7% of

208. Proposition 54 addresses this problem by providing that the Department of Fair
Housing and Employment, which is largely exempt from the provision, “shall not impute a race,
color, ethnicity or national origin to any individual.” Proposition 54, supra note 207. Presumably
this requires the state to record only an individual’s racial or ethnic self-identity.

209. I use the term “racial hostility,” rather than “racial discrimination” because, as some
critics note, policies that many consider desirable correctives to historical racism—for example,
affirmative action——can also be a form of racial discrimination.

210.  See Harris, supra note 204, at 77-78 (discussing the impact of such states’ studies).

211. See, e.g., BUREAU OF JUSTICE STATISTICS, U.S. DEP’T OF JUSTICE, SEX OFFENSES AND
OFFENDERS: AN ANALYSIS OF DATA ON RAPE AND SEXUAL ASSAULT (1997). This data does not
provide any good prediction of community-notification lists because the Department of Justice
calculates data by greups of crime, and none of these groups, or groups of these groups,
dovetails precisely with the triggering offenses of any state community-notification regime.

212.  Id. at10.
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all state prisoners incarcerated for rape, and 22.8% of those incarcerated for
sexual assault, were African-American.””” Given the various triggering
offenses included in notification provisions, and the fact that some of these
rape offenses may not even subject a person to community notification, this
data does not provide an accurate prediction of the racial impact of
notification. Still, it does hint at the likely impact of these laws. Had
commentators been guessing their effects in 1997, they would probably have
predicted what we now know for certain: community notification has a
disparate statistical impact on African-Americans.

C. PoLITICAL EXPLANATIONS

Perhaps silence was the product of political pressures. Legislators and
commentators may have identified the racial problems with Megan’s Laws
but concluded that infirmities were either insufficiently important or too
costly to discuss. Politicians are unlikely to raise concerns that expose them
to unnecessary political attack. This fear probably explains why so few
legislators opposed notification at all. Still, some did speak out against the
laws on non-racial grounds. They may have seen race-based clams as
particularly politically dangerous, in part because advocates’ “child
protection” frame cast the crime victims as the silenced minority.*"

The legislators most likely to raise race-based critiques might have
reserved them for other issues. Race arguments are powerful because they

213. Id. at?l.

214. To see the power of the “childvictim” frame, one need only compare it to the
“woman-victim” frame. In 1976, Susan Brownmiller published Against Our Will, a landmark
feminist work on rape. See generally SUSAN BROWNMILLER, AGAINST QUR WILL: MEN, WOMEN AND
RAPE (1976). Within the next few years, several African-American women challenged
Brownmiller’s account on racial grounds, arguing among other things that rape was very much
a racist construction, part of broader effort to oppress African-American men. See, e.g., Kimberle
Crenshaw, Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of
Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics, 1989 U. CHI. LEGALF. 139, 157-
60 (arguing that “the singular focus on rape as manifestation of male power over female
sexuality tends to eclipse the use of rape as a weapon of racial terror”). See generally ALISON
EDWARDS, RAPE, RACISM AND THE WHITE WOMEN'S MOVEMENT: AN ANSWER TO SUSAN
BROWNMILLER (1980}. For a discussion of African-American critiques of the white feminist ant-
rape movement, see SUJATA MOORTI, COLOR OF RAPE: GENDER AND RACE IN TELEVISION’S
PUBLIC SPHERES 54-62 (2002). These critics were not understood to be sexist, but rather offered
a more nuanced understanding of rape. Apparently it has not thus far been possible to offer a
more nuanced understanding of community notification because such critiques would
presumably be seem as valuing a special interest—African-Americans—over a universal interest,
childhood.

The strategic use of this frame was evident in the Supreme Court's decision in
Connecticut Department of Public Safety v. Due, upholding Connecticut’s notification scheme in
which Chief Justice Rehnquist, early in his opinion, asserts that most victims of sexual assault
are children. 538 U.S. 1, 4 (2003). It is unclear why Chief Justice Rehnquist highlighted this
claim other than to take advantage of the rhetorical power of child protection. The Court, after
all, held that the offenders’ demand for a hearing on dangerousness was irrelevant to
Connecticut’s decision to post the identity of those convicted of particular crimes. /d. at 4.
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trigger core moral concerns in American society. For that reason, however,
they are precious; overuse has the potential to dilute their effectiveness.
Liberal legislators may have determined not to “waste” these arguments on
behalf of these particular offenders, generally understood as child sex
offenders. Alternatively, others might have feared that merely raising the
issue required a concession that African-Americans are convicted of sex
crimes at a disparately high rate, a fact that some might construe as evidence
that African-American men are sexually dangerous.

Political explanations do not seem to provide much of an explanation
for the silence among commentators, however. Free of constituents, and
often protected by tenure, commentators are relatively free to raise any
concerns about new law. Like legislators, some may have feared that the
mere utterance of these claims would cast African-Americans in a negative
light. Yet that same claim could be made about much of the literature
focusing on over-representation of African-Americans within the criminal
justice system: in order to make these arguments in the first instance, one
has to set out the factual realities that African-Americans are arrested,
convicted, and incarcerated in disproportionate numbers.

D. SOCIAL AND PSYCHOLOGICAL EXPLANATIONS

Another potential reason for the absence of racial critiques is that some
aspect of the democratic process—and the ways that people behaved around
these issues—made such debates impossible. Community notification was, to
a large extent, the product of heightened social anxiety that followed in the
aftermath of highly publicized crimes against children. These sorts of crimes
often trigger a particular type of social response called a “moral panic.”
Behavioral law and economists, on the other hand, explain the public
fixation on these high-profile, but atypical, incidents by focusing on
individual cognitive heuristics and group-think encouraged by “availability
cascades.” This section outlines how these analytical lenses help explain the
pervasive silence about race and community notification.

Some sociologists argue that the general public’s response to child
exploitation cases often develops into a “moral panic”—a broad social terror
about an issue that is disproportionate to the apparent extent of the
underlying problem.*” “The core attribute of a moral panic is the public’s
identification and demonization of a particular person or group as a ‘folk
devil,” 2 morally flawed character that is the source of the crisis.”*'®* Common
attributes of moral panics include the existence of a triggering event,
heightened concern about a particular group’s conduct, hostility towards
this group, broad agreement that the threat is serious, anxiety out of

215.  See generally PHILIP JENKINS, MORAL PANICS: CHANGING CONCEPTS OF THE CHILD
MOLESTER IN MODERN AMERICA (1998).

216. Filler, supra note 95, at 359.
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proportion to documentation of the threat, and the production of new laws
to address the threat.”'” Public anxiety over the high-profile attack on Megan
Kanka seemed to trigger such a panic, resulting in both the swift adoption of
new laws and the minimal debate over them.”' As a practical political
matter, the public would not tolerate substantial dissent over these
provisions because, in the surge of panic, it became convinced that there was
a rash of pedophile attacks and notification would somehow slow or stop
them. In this environment, any debate at all was exceedingly difficult. In this
view, the debate about race was only one casualty of the broader problem of
short-circuited public discussion.

In Moral Panic, Philip Jenkins convincingly argued that over the course
of the twentieth century, Americans have suffered wave after wave of
powerful public fear over questions of child victimization and abuse.”” In
the 1980s and 1990s, this anxiety involved an apparent rash of abductions
and rapes of young children.”® A phalanx of child protection advocates
worked tirelessly to frame the issue of child abduction and sex abuse as a
massive problem.?‘z1 Experts trooped before television cameras to proclaim
that thousands of children were victims of this abuse.”* Even legislators—
perhaps seeking to follow constituents concerns, but certainly
simultaneously producing these concerns—announced that the problem was
massive.””

Moral panics engender and strengthen these concerns. Legislators feel
pressured to support any legislation that claims to protect children against
sexual predators, even though the actual proposals: (1) punish many

217. Id

218.  Scholars debate the triggering mechanism of moral panics. There are three models for
how such a panic begins: a grassroots model, which suggests panics are triggered by a
groundswell of public concern, see, for example, KAl ERIKSON, WAYWARD PURITANS: A STUDY IN
THE SOCIOLOGY OF DEVIANCE (1966) (describing witchhunts}; an interest model, which argues
that they are the product of interest groups commandeering these incidents to promote
themselves and their agendas, see, for example, JOEL BEST, THREATENED CHILDREN: RHETORIC
AND CONCERN ABOUT CHILD-VICTIMS (1990) (describing interest groups taking advantage of
child abduction crisis to build political power); and elite-engineered models that suggest that
the triggering mechanism starts from the top, with politicians and other political elites, see, for
example, KATHERINE BECKETT, MAKING CRIME PAY: LAW AND ORDER IN CONTEMPORARY
AMERICAN POLITICS (1997) (arguing that politicians seek out issues to inflame public passions);
Jeffrey S. Victor, Moral Panics and the Social Construction of Deviant Behavior: A Theory and
Application to the Case of Ritual Child Abuse, 41 SOC. PERSP. 541 (1998). As a practical matter, the
triggering mechanism does not much matter in this case because the outcome of a moral panic
is the fast, unreasoned adoption of new law.

219.  See generally Jenkins, supra note 215.

220. Jd. ac 191-214.

221, See Filler, supra note 39, at 357 (discussing issue framing for community-notification
laws).

222.  BEST, supra note 218, at 46—48.

223.  See id. at 30 (quoting Rep. Simon stating that between 4,000 and 8,000 children are
abducted and murdered each year, most of them also victims of sexual exploitation).
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offenders who did not victimize children; and (2) reach offenders who had
never even touched another person. As long as the law was framed in terms
of Megan Kanka’s case, it became a lightning rod for public concern about
child abduction and sexual assault. Speaking against this bill on any basis
was politically dangerous and this may explain why many states did not even
have a debate or a dissenting vote on their community-notification bills.”*

Moral panics appear, at first, to be a race-neutral phenomenon.
Katherine Beckett has noted, however, that “moral entrepreneurs” who
stimulate such panics have historically taken advantage of racial stereotypes
to generate anxiety over social issues.”™ Indeed, the fact that the moral panic
of child crime arose out of a series of crimes involving white victims suggests,
at minimum, that the moral panic that may have triggered community
notification had some racial cast.”

Sociologists describe the democratic malfunction that follows high
profile crimes as moral panic, but they do not ascribe an individual or social
psychological explanation for these panics. Behavioral law and economists,
on the other hand, attempt to explain irrational behavior by understanding
how such “irrationality” really reflects the highly complicated rationality of
the human mind. These economists focus on heuristics, mental shortcuts
that help individuals make decisions in the face of overwhelming amounts of
data.

One important heuristic is “availability.” Individuals attempting to assess
the probability of a given event base their judgment not on statistical studies,
but rather on how easily they recall examples of the event.””” Thus, for
example, an individual’s assessment of the likelihood of a plane crash is

224. Irt is worth noting that moral panics, particularly in an era of wenty-four-hour news
cycles and national news networks, vitiate a chief benefit of our federalist system. One virtue of
having states pass criminal and criminalrelated laws independently is that early adopters
become laboratories for legislation. But when a story moves across the country so quickly, and
when it is framed as a national crisis, legislators at the state level feel tremendous pressure to
adopt bills quickly to address the apparent crisis. The state system might once have slowed this
process considerably; today, however, the procedural hurdle of fifty-one jurisdictions adopting a
law appears remarkably minor.

225. See Katherine Beckett, Fetal Rights and “Crack Moms™: Pregnant Women in the War on
Drugs, 22 CONTEMP. DRUG PROBS. 587, 598 (1995) (noting that moral entrepreneurs have used
racist images to generate fear and hysteria over drugs).

226. Unlike the prior use of race by moral entrepreneurs to trigger panics—such as the
racist images used in support of drug legislation, see id.—here the race of victims may have
increased anxiety among whites, while the race of the offenders assuaged any guilt that the
radical expansion of criminal law embodied by community notification might somehow be
racist. It is of course possible that if the apparent offenders were African-American, the public
response might have been even more intense, reflecting the historic anxiety among whites that
African-American men are sexually dangerous.

227.  See Timur Kuran & Cass Sunstein, Availability Cascades and Risk Regulation, 51 STAN. L.
REV. 683, 685 (1999); Amos Tversky & Daniel Kahneman, judgment Under Uncertainty: Heuristics
and Biases, in JUDGMENT UNDER UNCERTAINTY: HEURISTICS AND BIASES 3, 11 (Daniel Kahneman
et al. eds., 1982),
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based largely on how easily she can recall such an event having occurred.
People see the greatest risks in events that receive great public attention;
more obscure events, even if common, will not generate the same concern.
As Cass Sunstein explains, “[f]lor people without statistical knowledge, it is
far from irrational to use the availability heuristic.”**® The problem, Sunstein
warns, “is that this heuristic can lead to serious errors of fact, in the form of
excessive fear of small risks and neglect of large ones.”

As individuals increasingly gain knowledge of the world through mass
media, these heuristics have become deeply problematic. By its nature, mass
media tells unusual stories to garner public attention.” For years, journalists
have been told to find the “man bites dog” story, because “dog bites man” is
not sufficiently interesting to draw readers.”” Yet, if citizens gain little
information about the world outside of the mass media, one or two “man
bites dog” stories will generate widespread hysteria about the practice of dog
biting. The media will feed on this frenzy, searching for every new story that
might be framed as another dog biting. These new stories are compelling
reading for a public now terrified of dog biters, and thus draw audiences,
but they also serve to reify the underlying sense that dog biting is now
widespread. In a mass-media society, the availability heuristic operates
discursively. As the media publicizes atypical stories, the public grows afraid
of these stories. The media feeds this fear by finding new, compelling
examples, thus providing apparently empirical evidence for the ubiquity of
these previously invisible problems.**

The rare stranger abduction—the cases of Polly Klaas and Megan
Kanka, particularly—captured national attention and became the model
case of child victimization. Faced with several of these stories, Americans
concluded that stranger abductions were at a crisis level. As these stories
were repeated, their frequency became exaggerated and they appeared to
be random, generating fear and anxiety that was disproportionate to the
actual risk.* In the case of these abductions, public perceptions of risk were
distorted. Stranger abductions, while deeply troubling, are in fact quite

228. Cass R. Sunstein, Hazardous Heuristics, 70 U. CHI. L. REV. 751, 752 (2003).

229. Id

230.  See Cass R. Sunstein, What’s Available? Social Influences and Behavioral Economics, 97 NW.
U. L. Rev. 1295, 1308 (2003) (noting that “gripping instances, whether or not representative,
are likely to attract attention and to increase ratings”).

231.  See, e.g., Mike Hoyt, Working the Teamsters, COLUM. JOURNALISM REV,, July/Aug. 1996, at
44 (using phrases as metaphors for coverage of labor reformers); Joan Konner, Rewriting the
Script of History, COLUM. JOURNALISM REV., Nov./Dec. 1997, at 6 (using phrases in context of
critique of modern approaches to journalism).

232.  See Sunstein, supra note 230, at 1308-09 (discussing the power of media messages).

233.  See Daniel M. Filler, Random Violence and the Transformation of the Juvenile Justice Debate,
86 VA. L. REv. 1095, 1097-98 (2000) (discussing the effects of the media’s coverage of the
Columbine shootings).
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rare.” But the media, seeking to keep American media consumers engaged
in news consumption, searched out, and publicized, any new case that could
remotely be classified as a stranger abduction.™ Ironically, this effort to
maintain public interest in the news story served to provide evidence of the
apparent accuracy of this heuristic.

Behavioral law and economists argue that the availability heuristic then
mixes with a process called “cascading”—the social process by which
individuals share these salient stories, both propagating them and implicitly
vouching for the seriousness of the problem.” At the same time, for
reputational reasons, individuals who doubt the seriousness of the problem
may decreasingly share or hold this view because it will become socially
marginal.237 Thus, as Sunstein describes it,

[ilnsofar as people refrain from expressing their doubts,
uncertainties, and misgivings, public discourse will become
impoverished, eventually making people whose perceptions
depend on public discourse stop questioning what appears as the
conventional wisdom. In other words, the unthinkable ideas of one
period can turn into the unthought ideas of a later one. In one
period, people with doubts do not speak out; in the next, doubts
have ceased to exist.”

While sociologists are satisfied to describe moral panics, behavioralists
seek to promote greater rationality in the creation and application of law.™
Thus, their analyses are driven in part by the desire to identify recognizable,

234.  See Filler, supra note 39, at 353-54 (discussing study showing that in 1988 there were
between 200 and 400 abductions that lasted a substantial period, involving strangers, in the
United States); Mona Lynch, Pedophiles and Cyber-Predators as Contaminating Forces: The Language
of Disgust, Pollution, and Boundary Invasions in Federal Debates on Sex Offender Legislation, 27 LAW &
Soc. INQUIRY 529, 545 (2002) (noting that only three percent of cases of child sex abuse and six
percent of cases of child murder involve strangers). Far more commeonly, children are
victimized by their stepfathers or family friends. See Robin Fretwell Wilson, Children at Risk: The
Sexual Exploitation of Female Childven After Divorce, 86 CORNELL L. REV. 251, 270-72 (2001)
(arguing that the presence of a stepfather was strongest correlate of victimization and that
victimization of these children comes at the hands of both stepfather and other family friends).

235. The process of ever expanding what constitutes an example of the original crime is
called “domain expansion.” See Filler, supra note 233, at 1105 (describing how a newspaper
expanded the notion of “road rage,” initially used to describe highway shootings, to include
cases of “aggressive driving”).

236. See Kuran & Sunstein, supra note 227, at 715-29 (discussing theories of availability
cascades).

237.  Seeid.

238. Id. at731.

239.  See, e.g., Cass R. Sunstein, Book Review, The Laws of Fear, 115 HARv. L. REV. 1119, 1165~
68 (2002) (discussing importance of appreciating human perception errors in production of
sound law).
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and correctable, sites of malfunction.** At core their claim is the same as the
sociologists’: when really unusual and awful things capture media and public
attention, they can create an unstoppable, if irrational, demand for new law.
Behavioralists, unlike sociologists, offer prescriptions. They suggest, for
example, that government design “circuit breakers” that slow the rush
towards these irrational laws.**' The efficacy of these barriers is doubtful, but
they do represent a generally constructive approach to a dysfunctional
democratic process. Unfortunately, these circuit breakers—which often turn
out to be the delegation of substantial responsibility to apparently “rational”
bureaucrats—rnay do little to ensure greater consideration of race. After all,
if hundreds of legal and political commentators did not think to consider
the racial impact of community notification, why would these bureaucrats be
any different?*” Indeed, the behavioralist literature has not yet taken full
account of the role of race in these apparent deviations from rational
behavior; perhaps these laws have been adopted not out of failed democratic
choice but rather because of the majority’s “taste for discrimination.”"

Despite the compelling argument that community notification was the
product of a moral panic or availability cascades that prevented full debate,
and the possibility that panics and cascades were the product of implicit
racism, these analyses still do not fully explain the silence about race. The
limits to this explanation are twofold. First, there was some legislative debate
over notification. This debate covered many of the same issues that surfaced
in the commentary about community notification. Thus, moral panic and
availability cascades did not impair all opposition to the laws—only race-
based criticisms. Second, these theories do not explain the silence of
commentators. Critics have managed to repel the force of panics and
cascades, effectively critiquing the very laws they claim are examples of such
democratic malfunctions.”™ It is hard to see how they explain the failure of
any commentator to critique the racial dimension of notification,
particularly after all the legislative battles had ended.

240.  See generally Cass R. Sunstein & Richard H. Thaler, Libertarian Paternalism Is Not an
Oxymoron, 70 U. CHI. L. REV. 1159 (2003).

241.  Sey, e.g., Kuran & Sunstein, supra note 227, at 761-62 (suggesting that the government
should try to slow harmful availability cascades and its effects).

242, Some commentators have argued, in fact, that delegation of power away from
traditional democratic institutions may have the effect of minimizing the voice of racial
minorities. Sez, e.g., David A. Hoffman, How Relevant Is Jury Rationality, 2003 U. ILL. L. REV. 507
(book review) (discussing why jury powers ought not be easily circumscribed).

243.  See GARY BECKER, THE ECONOMICS OF DISCRIMINATION 14 (2d ed. 1971).

244.  See, e.g., Jonathan Simon, Megan’s Law: Crime and Democracy in Late Modern America, 25
LAW & Soc. INQUIRY 1111 (2000) (discussing the relationship of governing through crime and
democracy, using Megan’s Law as one illustration); Kuran & Sunstein, supra note 227.
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E.  THE WHITE NARRATIVE FRAME

Another possible explanation for the paucity of discussion about race is
that the narratives used in support of the laws implicitly suggested that the
bills would not have a negative impact on African-Americans. That is, if the
lessons and context surrounding the abductions and murders of Megan
Kanka and others were to be believed, the provisions were designed to
regulate white-on-white crime.

Mass media coverage of political and legal issues are built around
frames—words or stories used to describe these issues to the public.**” The
frame used by advocates of notification may have played a powerful role in
the ways that people thought about these laws. Advocates for these laws
chose to frame their arguments in terms of a few narratives. These were
powerful stories, but they only captured a small portuon of the overall
problem addressed by offender registries. The narratives focused on white
child victims, abducted and raped by white men, all strangers. For most
people reading or hearing about these proposed laws, these stories formed
the basis for their understanding about the laws. This may have led people
to assume that the laws would regulate those crimes, and those offenders,
featured in the narratives: white victimizers of children. This narrow
conception of the laws’ implications may have led people otherwise critical
of race issues, and otherwise concerned about major expansions of criminal
law, to relax their scrutiny of notification. Indeed, given that notification
gained the support of strong liberal legislators, a group likely to be
suspicious of the effects of new criminal law, many people may have actually
cheered the law as a rare example of the white majority getting tough on
itself.

VI. ADDRESSING INVISIBILITY

I have suggested that community notification has a disparate racial
impact, and that, for a variety of reasons, the democratic process—in the
form of legislative debate as well as discussion among commentators—failed
to address the racial dimension of these laws. In this section, I set out some
proposals designed both to encourage greater consideration of the racial
costs of community notification, and to increase the likelihood that courts
and legislators will better address these costs in future decisions and
legislation. I identify three possible areas for change: doctrine, legislation,
and scholarship.

245.  See, e.g., BEST, supra note 123, at 28—47 (describing how instances of crimes are used to
frame broader problem); Paul R. Brewer, Framing, Value Words, and Citizens' Explanations of Their
Issue Opinions, 19 POL. COMM. 303 (2002) (showing how words describing issues are
components of media frames).
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A. DOCTRINAL MOVES: EQUAL PROTECTION

Judicial remedies do more than merely assure justice; they create
incentives for people to act.** As discussed supra, elected representatives
may have felt that discussing the racially disparate impact of community
notification was bad politics. There are individuals, however, who do not feel
so constrained: offenders themselves.**’ Because the Equal Protection Clause
does not offer these offenders a venue for claims about racial impact, they
are unlikely to do the work necessary to support such a claim—compile race-
based data. Courts might alter existing equal protection jurisprudence in a
variety of ways to address this problem.

First, courts could allow equal protection attacks on community
notification using disparate-impact evidence alone to establish impermissible
discriminatory intent. McCleskey v. Kemp takes an extreme position on the
value of disparate-impact evidence, holding that such evidence, alone, will
virtually never constitute proof that criminal sanctions were the result of
improper intentions. The Supreme Court could retain its Washington v.
Dawis requirement that all equal protection claims be grounded in
discriminatory intent, but accept that in many cases, disparate-impact
evidence proves this intent. The problem with this doctrinal solution is that
it fails to identify how serious disparity must be before it proves
discriminatory intent.

In addition, this solution avoids the difficult question of what
constitutes “intent.” David Sklansy argues that unconscious racism is “an
unconscious failure to extend to a minority the same recognition of
humanity, and hence the same sympathy and care, given as a matter of
course to one’s own group.”248 In this context, consider felon
disenfranchisement laws. Alabama has disenfranchised almost one in three
African-American men.”” Jowa has stripped over 26% of African-American
men of the vote.” There is no evidence that legislators desire to
disenfranchise black men, yet it seems impossible to imagine that a
legislature would adopt any law that disenfranchised one third of all white
men. As a matter of both human respect and political reality, the white
majority would be very unlikely to tolerate such an infringement on

246.  See Note, Constitutional Risks to Equal Protection in the Criminal Justice System, 114 HARV. L.
REv. 2098, 2112 (2001) (discussing how equal protection analysis may motivate offenders to act
as private attorneys general).

247.  Secid.

248. Sklansky, supra note 199, at 1307 (citing Paul Brest, Foreword: In Defense of the
Antidiscrimination Principle, 90 HARV. L. REV. 1, 7-8 (1976)).

249. See THE SENTENCING PROJECT, LOSING THE VOTE: THE IMPACT OF FELONY
DISENFRANCHISEMENT LAWS IN THE UNITED STATES 9 (Oct. 1998), (listing the number of
African-American men disenfranchised, by state), available at htip:/ /www.sentencingproject
.org/pdfs/9080.pdf (last visited Mar. 24, 2004) (on file with the Jowa Law Review).

250. JId.
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democratic participation. Indeed, in Alabama only 7.5% of citizens are
disenfranchised overall, and lowa disenfranchises only 2% of its total
population. As long as disparities are used only to prove intent, however,
courts will be forced to evaluate—with little guidance—when unarticulated,
and perhaps subconscious or unconscious intent, constitutes legally
intentional conduct.

Some commentators have suggested ways to address these issues.
Charles Lawrence proposes that courts adopt a cultural-meaning test, which
“would evaluate governmental conduct to see if it conveys a symbolic
message to which the culture attaches racial significance.”™' If a reviewing
court determines that a majority of society views the law as having a racial
significance, the court would “presume that socially shared, unconscious
racial attitudes made evident by the action’s meaning had influenced the
decisionmakers.”** If so, the law would be subject to strict scrutiny. Such an
approach would not be helpful in the context of notification, or other laws
that have an invisible racial impact, since a substantial part of the problem is
precisely that people have not fully recognized the racial impact of the
laws.””

A more powerful approach would use evidence of disparate impact
alone to trigger equal protection scrutiny. Sklansky, for example, suggests
that when a neutral law imposes racially disparate burdens, the government
could be called on to justify the disparities.” Alternately, the Court could
follow the approach of the Minnesota Supreme Court in State v. Russell®™
Using the state’s equal protection clause, the court struck down a Minnesota
sentencing provision that provided more severe penalties for crack than
powder cocaine. The court employed a more rigorous “rational basis”
standard than applicable under current federal doctrine, requiring that a
statute meet a three-part standard:

(1) The distinctions which separate those included within the
classification from those excluded must not be manifestly arbitrary
or fanciful but must be genuine and substantial, thereby providing
a natural and reasonable basis to justify legislation adapted to
peculiar conditions and needs; (2) the classification must be
genuine or relevant to the purpose of the law; that is there must be
an evident connection between the distinctive needs peculiar to the

251.  Charles R. Lawrence I11, The Id, the Ego and Equal Protection: Reckoning with Unconscious
Racism, 39 STAN. L. REV. 317, 356 (1987).

252. I

253, In fact, one criticism of this approach in modern America is that issues that do have
socially evident racial meaning are likely to face scrutiny and public debate over this matter.
Although the majority may nonetheless adopt these laws, they are more likely to be carefully
crafted to limit their impact than laws that have an invisible racially disparate impact.

254,  Sklansky, supre note 199, at 1319,

2556, 477 N.W.2d 886 (Minn. 1991).
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class and the prescribed remedy; and (3) the purpose of the statute
must be one that the state can legitimately attempt to achieve.*

Either of these analyses would empower a court reviewing community-
notification provisions to consider whether notification provisions are
relevant to the purpose of the law. To the extent that legislators are only
willing to articulate narrow and politically popular purposes—for example,
child protection—courts could strike down provisions that go outside these
narrow goals. Some aspects of community notification might survive under
this analysis, even if they hurt African-Americans disparately, but a stringent
form of review would allow offenders into court to make their claims. In
addition, by creating an incentive for legislators to be honest about the goals
of the bill, and to tailor the bill to those stated goals, the public would at
least be treated to a debate that bears a real relationship to the law itself.

There are good reasons to reject such expansions of equal protection.
Courts have the capacity to limit damaging legislation, but they are not a
panacea. Judges, like legislators, are subject to unconscious racism. Judicially
imposed solutions, which short-circuit the public debate leading to broader
changes in public attitudes, may effectively impede the ultimate goal of
racial equity within society. Nonetheless, commentators must seriously
consider the value of doctrinal change in light of this new evidence that the
democratic process stumbles because of policies that obscure racially
disparate effects.

As a practical matter, the Supreme Court is unlikely to change its equal
protection jurisprudence any time soon. Proposals for doctrinal change are
still important for two reasons. First, they provide a roadmap for the future,
when the makeup of federal courts may be different. More importantly,
however, states may be convinced to join the Minnesota courts and interpret
their own state equal protection provisions in a fresh way, addressing the
concerns identified here. State courts often provide more robust state
constitutional protections than are available under federal law.™ Indeed,
given the degree to which swift national adoption of notification laws
undermined any opportunity for states to function as laboratories for the
laws, it would be an ironic twist for state courts to scrutinize these laws under
state equal protection jurisprudence, thus serving as a laboratory for federal
equal protection jurisprudence.

256. Id. at 888.

257.  Mark Swrasser, Equal Protection at the Crossroads: On Baker, Common Benefits and Facial
Neutrality, 42 AR1Z. L. REV. 935, 944 (2000). For a discussion of this phenomenon, see generally
William J. Brennan, Jr., State Constitutions and the Protection of Individual Rights, 90 HARV. L. REV.
489 (1977).
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B.  LEGISLATIVE MOVES: TRANSPARENCY,
INSTITUTIONAL OPPOSITION, AND SUPERMAJORITIES

Court challenges may be the ideal way to prevent proposals with
problematic racial effects from becoming law. While there are good reasons
for the judiciary to play a role in evaluating these laws, the McCleskey Court is
surely correct in suggesting that this task is better handled by the
legislature.® What can legislatures do to ensure both that the democratic
process functions effectively, and that substantively problematic provisions—
such as laws with unjustified racially disparate impact—are not adopted?

The first step is to adopt a policy of transparency through data
collection. For the reasons discussed supra, collection of race data carries
risks. Nonetheless, we know that criminal laws have a long history of
delivering disparately harsh effects on minority communities. Given this
history, it makes sense to accept the dangers involved in data collection.
Legislators should assume that any new law—whatever the apparent goals
and effects—when inserted into the existing criminal justice regime, will
deliver racially disparate results. To assure that these results are tolerable,
and to ensure that these outcomes are actually tolerated after an informed
democratic debate, legislatures—or the United States Congress—should
consider requiring states and the federal government to collect race data.

Legislatures can do more, however. As the notification debate suggests,
some issues do not receive a full and fair legislative hearning. Sometimes
political pressures make it very difficult for elected officials to articulate
reasoned opposition to popular laws. Nonetheless, democracy functions
better when criticism of law surfaces, both because it promotes better laws
and because it stimulates public debates. One way to ensure that politically
radioactive issues receive a full hearing would be to appoint “public
advocate[s]” akin to public defenders.”™ As I have suggested previously,

[t]his person would be empowered to participate in legislative
debate when a bill has little or no opposition[,] ... might be
allowed to participate upon the (possibly anonymous) request of
only one legislator[, and] . .. might argue reasons to oppose a law,
challenge claims made by a provision’s supporters, or suggest
better alternatives to the bill.”®

Finally, as a procedural matter, legislatures could attempt to slow the
process of adopting new criminal laws by imposing new procedural
requirements. Some scholars have recently argued the benefits of imposing

258.  Sez McCleskey v. Kemp, 481 U.S. 279, 319 (1987) (arguing that legislatures are better
at responding to the will and moral values of the population and are also better suited to
evaluate statistical information).

259. Filler, supra note 39, at 365.

260. Id.
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legislative supermajority rules in certain cases. John McGinnis and Michael
Rappaport contend that requiring supermajorities may improve the quality
of lawmaking “when political passions lead the legislature to behave in a
shortsighted or unreasonable manner.”*" A supermajority requirement
could improve legislation in two different ways. First, because a larger
portion of the legislature would be required for adoption of a new law, the
majority supporting the bill might be forced to consider and include the
concerns of minority groups within the legislation. Such rules will likely
force greater compromises with minority factions. In the case of community
notification, however, this might have little effect since few, if any, legislators
have recognized the laws’ racial implications.

Such a requirement might also help in an additional respect. The rare
adoption of constitutional amendments, a classic example of the
supermajority rule, may be explained partially by an institutional concern
about radical change. That is, the supermajority requirement may have the
effect of changing legislators’ perception of the gravity of their acts. Today,
legislators seem to think nothing of imposing serious new burdens on liberty
in the form of new criminal law. At the same time, constitutional
amendments—even ones implicating new criminal laws, such as the
proposed flag-burning amendment—are viewed as very serious, requiring
heightened justification. If legislators decide to impose supermajority
requirements on the adoption of criminal laws, this could have a similar
effect, transforming, for example, community notification from a small
criminal issue to a larger question of the proper role of government. This in
turn would increase the likelihood that legislators and others would study
these bills closely, and that in turn would increase the likelihood that race
might surface as a concern.

C. SCHOLARLY MOVES: DEVELOPING DATA ON COMMUNITY NOTIFICATION AND
BROADENING DEMOCRATIC-PROCESS CRITIQUES WITH A RACIAL LENS

Scholars can also enrich and improve the democratic process by
surfacing racial implications of new criminal laws. With respect to
community notification, scholars’ first steps are further research. This
Article does not purport to provide a full catalog of the racial effects of
community notification across the country. There is a need both to compile
statistics about the impact of these laws, and to attempt to understand the
reasons for statistical disparities. By conducting regression studies, similar to
those produced by Dawvid Baldus and litigated in the McCleskey case,”®
researchers may discover whether the racial disparities in community

261. John O. McGinnis & Michael B. Rappaport, Our Supermajoritarian Constitution, 80 TEX,
L. REv. 703, 730 (2002).

262.  See DAVID C. BALDUS ET AL., EQUAL JUSTICE AND THE DEATH PENALTY: A LEGAL AND
EMPIRICAL ANALYSIS (1990) (publishing the full report of the analysis referred to as the Baldus
study in McCleskey) .
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notification result from discretionary choices, the particular crimes selected
for notification, or any of a number of either acceptable or unacceptable
causes.

Data collection is not enough, however. Theorists working to improve
democratic debate—those studying both moral panics and behavioral law
and economics—need to take the race effects of these phenomena more
seriously. Thus far, scholars have focused on the ways in which moral panics
and availability cascades, for example, produce “irrational” law. Scholars
must look more closely at whether this irrationality is random, or whether it
systematically delivers a disparate effect on minorities. It is inadequate to
attempt to rationalize a system in ways that ignore racial irrationality.

VII. CONCLUSION

African-Americans bear the costs of Megan’s Laws at a level far in excess
of other Americans. Despite the fact that this disparity was reasonably
predictable, critics repeatedly failed to discuss the issue of racially disparate
impact. This silence stunted democratic debate, and stands as a barrier to
serious evaluation and reformation of community notification. As a
consequence, African-Americans suffer these inequalities even in the
absence of proof that registries work, or that the specific provisions
generating these disparities serve the stated legislative purposes of Megan’s
Laws. The time has come for courts, legislators and scholars to speak out,
and take remedial action. To instigate a conversation about the racial
dimension of these provisions, courts must rethink equal protection
doctrine. Legislators must implement substantive and structural reforms that
make such debates more likely. And commentators must step forward,
developing more rigorous analyses and assisting other participants in the
larger democratic debate. Silence about race is costly and the price is
overwhelmingly paid by African-Americans, and their communities, already
impoverished by the inequities of American criminal justice.
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