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UNDERSTANDING JOINT AND SEVERAL LIABILITY

By Professor Richard W. Wright
[IT/Chicago-Kent College of Law

The common law doctrine of joint and sev-
eral liability applies when more than one de-
fendant tortiously contributed to the plaintiff’s
injury. The doctrine allows the plaintiff to re-
cover the full amount of the damages arising
from the injury (reduced by his comparative
responsibility for the injury if he was negli-
gent) from any one or any combination of the
defendants who tortiously caused the injury,
but he cannot recover in the aggregate more
than the full amount of damages.!

One of the primary goals of defendants’
lobbying groups during the insurance crisis of
the mid-1980s was the legislative repeal of the
common law doctrine of joint and several ha-
bility and its replacement by so-called “sev:

eral” (proportionate) liability.? Under propor-
tionate several liability, each tortfeasor is liable
only for a portion of the plaintiff’s damages. -
The portion corresponds to the tortfeasor’s
percentage of comparative responsibility,
which is calculated by comparing the tortfea-
sor’s causal negligence or other tortious con-
duct with the tortious conduct of the other
contributing tortfeasors and the contributory
negligence, if any, of the plaintiff.>.

Tremendous political pressure was exerted
against state legislatures in the attempt to re-
place joint and several liability with propor-
tionate several liability. The results have been
extremely varied and have introduced (along’
with other liability-limiting “tort reform” mea-
sures) a major amount of nonuniformity into
what was previously a fairly uniform tort law
throughout the United States.

As of 1988, eight states had replaced joint
and several hablhty with proportionate several
liability in almost all tort actions. At the other
end of the spectrum, 15 states and the District
of Columbia had made no changes in the doc-
trine. The rest of the states had adopted a
wide variety of intermediate positions. A few
states shift to proportionate several liability
only for actions against certain types of defen-
dants. Other states use proportionate several
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liability only if the plaintiff was_contributorily
negligent, or only for a plamuff whose contrib-
utory negligence was less than the tortfeasor’s,
or only for a tortfeasor whose comparative re-
sponsibility was less than a certain percentage.
Some states apply proportionate several liabil-
ity only to noneconomic damages. Some states
put a cap or limit on the tortfeasor’s joint and
several liability. Other states reallocate any
uncollectible shares attributable to unreach-
able or insolvent tortfeasors among all the re-
sponsible parties, including the plaintiff if the
plaintiff was negligent. Some states combine
these various approaches. Most states which
replaced, limited, or modified the doctrine of
joint and several liability made exceptions for
certain types of actions. Some of the statutes
are riddled with exceptions.

I have argued elsewhere that the recent
widespread, but highly divergent, legislative
action on joint and several liability is attribut-
able to two factors: (1) the general lack of
understanding of the doctrine of joint and
several liability on the part of state legislators
(including many of its defenders as well as its
critics); and (2) the perceived need to do
something, whether or not it was justified, to
relieve the tremendous political pressure gener-
ated by defendants’ lobbying organizations
during the insurance crisis.’

Illinois is no exception. These two factors
clearly underlaid the Illinois legislature’s modi-
fication of the doctrine of joint and several
liability in 1986. Now that the political pres-
sure has significantly declined, it may be an
appropriate time to evaluate the Illinois statute
with a better understanding of the history,
rationale, and consequences of the joint and
several liability doctrine."

The Ilinois Statute

Section 2-1117 of the Illinois Code of Civil
Procedure, enacted in 1986 as part of the Illi-
nois legislature’s omnibus act related to the
insurance crisis, provides that, in most tort
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actions, any tortfeasor whose percentage of
comparative responsibility is less than 25 per-
cent will be only proportionately liable for the
nonmedical expenses arising from the plain-
tiff’s injury:

[[jn actions on account of bodily injury or death or
physical damage to property, based on negligence, or
product liability based on strict tort liability, all defen-
dants found liable are jointdy and severally liable for
plaintiff's past and future medical and medically re-
lated expenses. Any defendant whose [comparative]
fault . .. is less than 25% . . . shall be severally liable
for all other damages. Any defendant whose [compar-
ative] fault . . . is 25% or greater . . . shall be joindy
and severally liable for all other damages.®

Section 2-1117 preserves joint and several liability,
regardless of the tortfeasor’s percentage of compara-
tive responsibility, not only explicitly for all medical
expenses, but also implicitly for all intentional tort
actions,a’lllradiﬁonalsu'ictliabilityacﬁms(e;ﬁ,for
nuisances and ultrahazardous activities), and all negli-
gence actions not based on physical injury to person
or property. In addition, section 2-1118 explicidy
preserves joint and several liability, regardless of the
tortfeasor’s percentage of comparative responsibility,
mmym;ﬁabnmmasedmn@-
ence, damages caused by a discharge into
8 iron ] (broadly defined).”

The Arguments Against Joint
And Several Liability

The major arguments raised against the
joint and several liability doctrine have been
that: (1) it requires a tortfeasor to pay for
more damages than she tortiously caused or
for which she was responsible and therefore
makes her responsible for others’ actions in
addition to her own; (2) it is applied to “‘deep
pocket” defendants who “have done nothing
wrong” and who thus are required to provide
“social insurance” for others’ wrongful behav-
ior; (3) it is a recent and unjustified judicial
departure from the common law, which im-
posed full liability for the injury on each tort-
feasor only when the tortfeasors acted in con-
cert; and (4) it is inconsistent with modemn
regimes of comparative responsibility.

1. Liability in Excess of Responsibility?

The most powerful, and hence most fre-
quently asserted, argument against the joint
and several liability doctrine is that the doc-
trine results in a tortfeasor being held liable
for more damages than she tortiously caused
or for which she was responsible and therefore
makes her responsible for others’ actions in
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addition to her own.? In Illinois, as in other
states, this was the oft-repeated core argument
raised against the doctrine by its critics.

For example, in the Senate debate on S.B.
2263 (a predecessor to the bill, S.B. 1200,
that was eventually enacted), Senator Rupp
argued:

(1] have been adjudged to be . . . six percent at fault
and yet . . . I could be called on to pay not only what
I have been adjudged responsible for but the main
one, the highest percentage.!9

Senator Barkhausen queried:

[Sthould a defen;:lant have an obligation to pay pro-
portionately more than that defendant is found to be
at fault and is . . . obligated to pay by a judge or jury.
As a matter of simple justice, the answer to that prop-
ooiﬁo:evlvoddnfemtobeno.lflamv’vlijurec%ya,l
may be looking for someone against whom I might
recover but, indeed, should I be able to recover
against . . . an individual or an organization who is
not at fault; again, I say the answer should be no.!!
Senator Watson noted “the injustice [that
occurs when| someone can be one percent
liable and . . . end up being a hundred percent
responsible for the award.”!? Senator Schune-
man objected that S.B. 1200 would only pro-
tect defendants from joint and several liability

who were “less than 25 percent liable.”3

Similarly, in the House debate on S.B.
1200, Representative Regan argued:

[Tlort law simply means if you do damage to some-
one ..., you must pay for that and I totally agree
with that. . . . Hey, [but] only if you are at fault. . . .
[Under this provision,] [m}edical bills have to be paid
100 percent by the person that's not at fault or that
maybe he's five percent at fauit. . . . [WThy should an
innocent party pay for an injury that they didn’t have
much to do with?'4. )

[Plart of [the judge’s or jury's decision] assesses fault:
and part of it assesses a total amnount of damages. . . .
So why should we be willing to just push aside one
section of that decision and say that you have to . . .
because you have the money pay for my share of the
loss that I cannot cover?!s

Moreover, as in almost every other state
where the issue was debated, the. defenders of
joint and several liability for the most part
seemed to assume that the critics’ account of
joint and several liability was correct. For ex-
ample, Representative Greiman, the sponsor of
S.B. 1200, defended it against attempts to
enact more extensive inroads on the joint and
several liability doctrine as follows:
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{Jloint and several liability . . . means that if you are
one percent negligent, you must pay the entire judg-
ment. . . . We have changed that. We have heard
from . . . people all across the state that we are con-
cerned that we are minimally liable, five, 10 percent
liable, 15 percent liable, and we're stuck for the
whole thing. So we have said that there should be a
threshold. If you are 25 percent liable, you are so
much involved with causing that accident . . . that
you should r in damages for the entire
amount. But if you are less than 25 percent, then you
should pay only your share. . . . The minimally liable
are no ongerlizllefora‘nymorethantheirshare.
Those le only who have a significant part of the
liability will remain [jointly and severally] liable.!¢

Similarly, Representative Homer érgued:

There is a substantial modification of current law by
es(ablisln‘n1;25 percent threshold to say that an
defendant [than] 25 percent responsible and Yess
than one-fourth of the responsibility will be afforded
? n ial protection with regard to nonmedical
cssges.

Senator Berman, the principal defender of
the joint and several liability doctrine in the
Senate, defended a proposal to extend propor-
tionate several liability only to tortfeasors
whose comparative responsibility was less than

the plaintiff’s as follows:

[I]¢t has been the social policy decision of the courts
. . . that when a person who has been i is enti-
tledtoeompennﬁondutm,shwldgoawaywiﬂx
all of their compensation, the people that con-
tributed to some extent to that injury shall bear the

cost of that injury. . . . [T}t is better that the people
that were at fault should pay the plaintiff rather than
the plaintiff should go home with less than [he is] en-
titled to. That’s the whole th behind joint and
severallia&ility.Now;ﬂf:isa:::?mnentsaysthatin
weighing those types of policy decisions we’re goi
toe’mnwmewhat'..”.. e person who i ﬁle
less than the plaintiff won’t have to pay more than
what he is responsible for.!®

If, as is assumed in all of these statements,
joint and several liability actually resulted in a
tortfeasor’s being held liable for more than she
tortiously caused or for which she was respon-
sible, or held her liable for the actions of oth-
ers rather than her own actions, it indeed
would be unjust. o

However, the premise is false. Joint and
several liability only applies to injuries for
which the tortfeasor herself is fully responsible.
She is responsible for the entirety of some in-
jury only if her tortious behavior was an actual
and proximate cause of the entire injury. She
is not liable for injuries, including separable
portions of injuries, to which she did not con-
tribute. She is not liable unless the tortious
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aspect of her conduct was an actual cause of
the injury. Moreover, even then, she is not
liable if, for reasons of policy or principle, her
connection to the injury is considered too re-
mote or minimal to be “proximate.”??

A tortfeasor’s full responsibility for an injury
is not diminished if some other person’s tor-
tious behavior also was an actual and proxi-
mate cause of the entire injury; rather the sec-
ond tortfeasor also is fully responsible for the
entire injury. Neither tortfeasor is merely “50
percent negligent” or *“50 percent responsible”
(assuming equal fault). Such statements make
as much sense as saying that someone is ““50
percent pregnant.”’ Rather, each tortfeasor,
having tortiously caused the entire injury, is
100 percent negligent and 100 percent respon-
sible.

If one of the tortfeasors pays all the dam-
ages, she has an equitable restitutionary claim
against the other tortfeasor for contribution
(reimbursement for 50 percent of the dam-
ages), based on the other’s comparative re-
sponsibility. If she cannot obtain contribution
from him because he is insolvent or otherwise
unreachable, this does not mean that she is
being held liable for more than she tortiously
caused, for more than she is responsible, for
the other’s tortious actions, or for his portion
of the damages. Whether or not she can ob-
tain contribution, she is liable to the plaintiff
for the full amount of the damages that she
tortiously caused. Her paying all the damages
fulfills her own responsibility to the plaintiff; it
is not a shifting to her of the insolvent tortfea-
sor’s responsibility. o

Her bearing all the damages indeed is un-
fair, but only in the context of her equitable
restitutionary claim against the other tortfeasor
for contribution, which is secondary to the
plaintiff's independent corrective-justice claim
against each tortfeasor for full compensation
for the injury that each of them tortiously
caused. This remains true even if there were
99 other tortfeasors, each equally culpable yet
insolvent. Although her comparative responsi-
bility would be “minimal” (one percent), she
continues to be fully (100 percent) responsible
to the plaintiff. Otherwise, victims would be
subject to a perverse “tortfest,” in which the
more tortfeasors there were, the less the victim
could recover from any particular tortfeasor,
even though each tortfeasor was a tortious
cause of the victim's entire injury.



Each tortfeasor’s independent full responsi-
bility for the injury is most obvious when her
tortious behavior was either necessary or inde-
pendently sufficient for the occurrence of the
injury. If it was necessary for the occurrence of
the injury, then the plaintiff would not have
suffered the injury at all if not for the tortfea-
sor's tortious behavior. If it was independently
sufficient for the occurrence of the injury, then
the tortfeasor's tortious behavior was sufficient
to produce the plaintiff's injury regardless of
the other tortfeasors’ involvement. In either
case, as the courts consistently have held, the
tortfeasor clearly was a tortious cause of the
plaintiff's entire injury and therefore is respon-
sible for the entire injury.?

The courts have had more difficulty with
those cases, typically pollution cases, in which
the defendant’s tortious behavior was neither
necessary nor independently sufficient for the
plaintiff's injury, but nevertheless clearly con-
tributed to the injury. Consider a hypothetical
in which three units of pollution are sufficient
for the occurrence of the injury, and each of
four tortfeasors simultaneously contributed
one unit of pollution. Each tortfeasor’s unit of
pollution was a cause of (contributed to) the
entire injury.?* If there had been only three
polluters, each of them would have been fully
responsible as a necessary cause of the injury.
There is no apparent reason why this full re-
sponsibility should be reduced to responsibility
for only a fraction of the injury merely because
a duplicative unit of pollution has been added
by a fourth tortfeasor.

Yet some courts have been reluctant to im-
pose liability for the entire injury upon a single
polluter in these circumstances. They have
treated the injury as being theoretically separa-
ble, even when it is not, to justify a shift to
proportionate several liability. Other courts,
recognizing the single, indivisible nature of the
injury, have adhered to joint and several
liability.22

It has been suggested that the reluctance of
the first group of courts was due to the then-
existing rule which did not allow a tortfeasor
who paid for the injury to obtain contribution
from the other tortfeasors.?> When the tortfea-
sor was neither a necessary nor an indepen-
dently sufficient cause of the injury, the un-
fairness of imposing liability for the entire
injury upon her, with no ability to seek contri-
bution from the other tortfeasors, seems most

pronounced. Yet, as noted above, this is an
unfairness in terms of the equitable restitu-
tionary claims among the tortfeasors them-
selves, an unfaimess for which the injured
plaintiff is not responsible, and an unfairness
secondary to the injured plaintiff’'s corrective-
justice claim against each defendant who tor-
tiously caused his injury.

In any event, if the no-contribution rule was
the source of some courts’ reluctance to im-
pose joint and several liability in the pollution
cases, that reluctance should be substantially
diminished when, as is true in most jurisdic-
tions (including Illinois) today, contribution is
permitted based on the tortfeasors’ compara-
tive responsibility. This appears to be the case.
Indeed, in an ironic reversal of prior doctrine,
two of the most frequent exceptions in the
statutes eliminating, limiting, or modifying
joint and several liability have been the excep-
tions for cases involving environmental pollu-
tion or toxic substances.?*

As noted above, the Illinois statute contains
such an exception.? In this context, at least,
the Illinois legislators recognized the perverse
“tortfest” that could occur if each tortfeasor’s
liability could be lowered simply by adding
additional duplicative tortfeasors. As Repre-
sentative Greiman, the sponsor of the Illinois
statute, explained: “‘For environmental cases,
because so often there are hundreds of defen-
dants that may, in fact, cause an environmen-
tal danger, joint and several liability
remains.’'2

With only one exception, the defenders of
the joint and several liability doctrine in the
Illinois legislature failed to counter the critics’
argument that the doctrine results in tortfea-
sors’ being held liable in excess of their respec-
tive responsibility for the injury. Instead, there
were only a few oblique, vague references to
the fact that each defendant who is held
jointly and severally liable was a tortious, prox-
imate cause of the injury.??

Senator Berman at one point argued that,
in a hypothetical involving two negligently
driven automobiles that collided and caused
injury to a pedestrian, the driver who was
“twenty-five percent at fault” should be fully
liable because “[ilf that car hadn't been in the
intersection . . . , [the pedestrian] would not
have been injured.””? But he apparently failed
to grasp the full import of this argument, since
he immediately proceeded to return to his
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principal argument based on loss spreading
rather than responsibility:

You're only debating here as to whether somebody
who is :ls]%onsible should pay more than their share.
. + . [Should] the person who was hurt and [has] not
contributed to his injury . . . bear the loss or should
the person that contributed to the injury pay more
than their loss? And there’s arguments on both sides.
I suggest to you the more socially acceptable policy,
the more humane policy, the policy that spreads the
risks and saves . . . the taxpayers an awful lot of
money because . . . if the plaintiff is not made whole,
it winds up on public aid and other types of taxpayer
funded programs [is that the] person that has contrib-

uted to that injury should be the one that pays along

with others that have contributed to that injury.?

Given the fact that the defenders of joint
and several liability in the Senate were them-
selves confused about, or at least failed to
clearly articulate, the full responsibility of each
tortfeasor given her tortious causation of the
plaintiff's entire injury, it is not surprising that
the critics failed to grasp this point, and that
the Senate voted at one point to completely
eliminate joint and several liability.*® Senator
Rupp responded to the few oblique references
to the proximate causation argument as fol-
lows:

. . . I think we heard mentioned here proximate
have the highes percsmtape of Bl basicati b o

ve the higher percentage o ically e
proximate cause label too. . . . I also believe that if I
were just a one or two percent fault [defendant], I am
also part of the proximate cause. So, the argument
about proximate cause, I think, does not carry too
much weight.3!

The only legislator who explicitly and un-
ambiguously countered the partial responsi-
bility argument of the critics was Representa-
tive McPike. At the very close of the debate
on S.B. 1200 in the House of Representatives,
he discussed a few of the cases or hypotheti-
cals that had figured prominently in the state-
wide debate on the issue. One involved a
speeding driver whose car hit an uncovered
manhole, broke its axle, crossed the street, and
injured a pedestrian. Representative McPike
explained:

Now, when you go to court you have to prove that
the proximate cause of this pedestrian being crippled
. . . was the driver who was speeding and the city
who was negligent enough to leave the cover off a

manbhole. The jury doesn’t say that one or the other is

partially guilty, the jury says, ‘‘You’re innocent,” or it
says, ‘‘You're guilty.”” And in this case the city,is obvi-
ously guilty. If the manhole cover hadn’t been left off,
the speeding driver wouldn’t have crashed into it and
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broke his axle and crippled a pedestrian. . . . [A]nd
what do [the critics of joint and several liability] say?
‘“But don’t worry if she can collect, worry about the
city. Worry about their tax bills.” Joint and several
iability is a fair system.>?

Yet even Representative McPike faltered on
another commonly used example: one in
which a drunk driver runs a stop sign that is
partially concealed by untrimmed foliage, or is
twisted or tilted so that is it is less likely to be
seen, and the drunk driver runs into another
car or a pedestrian.?* Representative McPike
stated:

The park districts, the cities, they’re concerned be-
cause they’re really not liable. . . . [They say], “We're
a passive tortfeasor. We were drug into the case by
the tip of our tail. We really didn’t do anything
wrong. And the truth of the matter is, but for us, this
accident would have happened anyway, and now
we're stuck with the bilf” So we said, ‘“Well, you're
right. Somehow, the civil justice system has become
distorted, so we will correct that.” Five percent, six
percent, eight percent, 10 percent. No, we said 25
percent. We went overboard. The truth is that many
Members on this side said we went too far. And we
did that to try to answer this legitimate problem.4

Representative McPike seems to assume
that the city was not negligent, or that its neg-
ligence did not contribute to the plaintiff's
injury. But in that event, the city is not liable
at all, so the issue of joint and several liability
does not even arise. There thus is no need to
limit or modify the joint and several liability
doctrine to avoid “excessive” liability in this
type of situation.

Perhaps the assumption is that “deep
pocket” defendants, although innocent, are
improperly found negligent, or, although not a
cause, are improperly found to have been a
cause, by juries in these situations in order to
provide compensation to the plaintiff. This
charge was common in the “tort reform” de-
bates across the country. Yet there is no data
which indicates that this is a pervasive or even
significant problem. To the contrary, the data
indicates that juries conscientiously attempt to
assign responsibility only where it is supported
by the evidence. In particular, both surveys
and investigation of anecdotes have failed to
establish that “deep pocket” defendants are
being held liable in the absence of plausible
evidence of tortious conduct or causation.3s

If, in a few cases, juries have found deep-
pocket defendants liable in the absence of suf-
ficient evidence of tortious behavior or causa-
tion, the obvious and usual remedy is policing
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of the juries’ findings by trial and appellate
judges, rather than the elimination of joint
and several liability. In such cases the real
problem is not joint and several liability, but
rather any liability. Why sacrifice injured plain-
tiffs in every case involving multiple tortfeasors
(by eliminating or limiting joint and several
liability) to correct problems that arise, at
most, in a very few cases and that can and
should be handled by proper judicial supervi-
sion of juries?

If, on the other hand, the city was negligent
and that negligence was an actual and proxi-
mate cause of the plaintiff's injury, the stop
sign example is not distinguishable from the
uncovered manhole example. The city would
be negligent if the sign was so obstructed,
twisted, or tilted that it was significantly more
difficult to see. A clearly visible stop sign is
especially important given the foreseeability of
drunken as well as sober drivers.3¢

The critical issue ordinarily would be the
causal one. Did the drunk driver fail to see the
sign because it was obstructed, twisted, or
tilted (even if a sober driver would have seen
it regardless), and would she have obeyed the
sign if she had seen it? The answers to these
questions would depend, among other things,
on whether, as is often the case, the drunk
was trying her best to get home safely rather
than speeding along intentionally ignoring all
dangers and warnings. If the causal issue is
answered affirmatively, the city’s failure to
properly maintain the stop sign was a tortious
cause of the entire injury and the city is fully
responsible for the injury.

If the city, although “minimally at fault” in
comparison with the drunk driver, ends up
paying for all or almost all of the damages,
there indeed is a problem of unfairness. But,
once again, the unfairness exists solely in the
failure to fully implement the equitable restitu-
tionary claims among the tortfeasors them-
selves. This is an unfairness for which the in-
jured plaintiff is not responsible, and it is
independent from and secondary to the in-
jured plaintiff's corrective-justice claim for full
compensation against each defendant who
tortiously caused his injury. The city is “mini-
mally at fault” or “minimally responsible” only
in terms of its comparative responsibility vis-a-
vis the drunk driver. The city, as well as the
driver, is fully responsible for the plaintiff's

entire injury, since its negligence was an actual
and proximate cause of the entire injury.

2. Deep Pockets as Social Insurers?

The second argument against the joint and
several liability doctrine is parasitic on the par-
tial responsibility argument that was
discussed—and rejected—in the previous sec-
tion. The second argument is that the doctrine
requires ‘‘deep pocket” defendants who ‘“‘have
done nothing wrong” to provide “social insur-
ance” for harms caused by the wrongful be-
havior of others.>” This social insurance or
loss-spreading objection depends upon the
erroneous assumption that the joint and sev-
eral liability doctrine results in a tortfeasor
being held liable for more damages than she
tortiously caused or for which she was respon-
sible, and therefore makes her responsible for
others’ actions in addition to her own.

With perhaps two exceptions,® the Illinois
legislators did not assert that innocent defen-
dants were being held liable. Rather, the
dominant concern was that the doctrine sup-
posedly results in “minimally at fault” tortfea-
sors being held liable in excess of their
responsibility.? Yet, as was discussed in the
previous section, all tortfeasors subject to joint
and several liability, including so-called “mini-
mally at fault” tortfeasors, were tortious, ac-
tual, and proximate causes of the plaintiff's
entire injury and, as such, are independently
fully responsible for the plaintiff's total dam-
ages attributable to that injury.

Unfortunately, in many states, even the de-
fenders of joint and several liability have erro-
neously assumed that a tortfeasor who is held
liable for a share of the damages which ex-
ceeds her percentage of comparative responsi-
bility is being held liable for damages which
are attributable to other defendants’ tortious
conduct but not to hers.® As we have seen,
this error was made by many of the defenders
of joint and several liability in the Illinois leg-
islature. Thus, like similarly confused defend-
ers of the doctrine in other states,* they were
forced to rest their defense of the doctrine on
the plaintiff’s need for compensation—a social
insurance or loss spreading rationale—rather
than on principles of just responsibility.# But
this social insurance rationale is easily rebut-
ted: why should the defendant, rather than
society at large, provide this social insurance?*

7.3
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In sum, in Illinois as elsewhere, both the
“fairness to the defendants” and the “fairness
to the plaintiff’ arguments were fundamentally
misconceived and were weighted heavily to-
ward the defendants. When the arguments are
correctly perceived, there is no place for weigh-
ing or balancing. The “fairness to the defen-
dants” argument is a “‘fairness among the de-
fendants” argument which applies only to the
restitutionary contribution claims among the
defendants and which is secondary to the
plaintiff's corrective-justice claim against each
defendant for full compensation for the injury
that the defendant tortiously caused.

3. Judicial Perversion of the Common
Law?

The third argument commonly raised
against the joint and several liability doctrine,
which was reiterated by Senator Kustra during
the debate in the Illinois Senate,* is that the
doctrine as it currently exists in the United
States is a recent and unjustified judicial de-
parture from the common law, which suppos-
edly imposed full liability for the injury on
each tortfeasor only when the tortfeasors acted
in concert.* This argument is based on a con-
fusion between the substantive and procedural
aspects of joint and several liability.

Originally under the common law, the term
“several liability” referred to the independent
substantive liability of each tortfeasor for the
entirety of the damages that she tortiously
caused, whereas the terms “‘joint liability”’ and
“joint tortfeasors” referred to the procedural
permissibility of a plaintiff's joining multiple
tortfeasors together for suit in the same action.
Initially in the United States, and still in En-
gland, only tortfeasors acting in concert could
be procedurally joined together for suit in the
same action. Independently acting tortfeasors
who tortiously contributed to the same injury,
who in England are called “‘concurrent tortfea-
sors”’ rather than “joint tortfeasors,” could not
be joined in the same action.#

Nevertheless, substantively, each concurrent
tortfeasor was severally (independently) liable
for the entirety of the injury, in England as
well as in the United States. The only change
has been that, in the United States, proce-
dural joinder of such independently acting
tortfeasors is now allowed, and it therefore is
customary in the United States to refer to
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such independently acting tortfeasors, as well
as tortfeasors acting in concert, as ‘‘joint tort-
feasors.” But contrary to the assertions of the
critics, this procedural change in the United
States did not result in any change in substan-
tive liability. Both before and after the change,
in England as well as the United States, con-
current tortfeasors, whether acting in concert
or independently, were each substantively lia-
ble for the entirety of the plaintiff's injury.#

4. Inconsistency with Comparative
Responsibility?

The final argument against the joint and
several liability doctrine is that it is inconsis-
tent with modern regimes of comparative re-
sponsibility, which replace the former all-or-
nothing rules of the common law with rules
that apportion liability between the plaintiff
and the defendants, and also among the de-
fendants according to their comparative re-
sponsibility for the injury.+

This argument, like most of the other argu-
ments, is based on the erroneous assumption
that a tortfeasor who is held liable for a share
of the damages which exceeds her percentage
of comparative responsibility is being held lia-
ble for damages which are attributable to other
defendants’ tortious conduct but not to hers.#
It is based on a confusion between a tortfea-
sor’s degree of comparative responsibility in
relation to other responsible parties and her
independent full responsibility for the entirety
of the damages that were actually and proxi-
mately caused by her tortious conduct.

When the plaintiff was innocent—not con-
tributorily negligent—he is not himself respon-
sible for his injury. The only responsible par-
ties are the tortfeasors. The principle of
comparative responsibility therefore applies
only to the legal and equitable relationships
among the tortfeasors themselves.®® Those rela-
tionships consist of their positions as tortfea-
sors, each of whom tortiously, actually, and
proximately caused the plaintiff's injury and,
thus, each of whom is fully liable to the plain-
tiff for the entirety of the damages attributable
to that injury. When one tortfeasor fulfills her
responsibility to the plaintiff by paying for all
of the plaintiff's damages, she has an equitable
restitutionary (unjust enrichment) claim for
contribution against the other tortfeasors, each
of whom also was fully liable for the plaintiff’s
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injury. The extent of this equitable claim is
based on the tortfeasors’ comparative responsi-
bility.

Nevertheless, as has been mentioned several
times before, this equitable claim for contribu-
tion among the tortfeasors themselves is inde-
pendent from and subsidiary to the plaintiff’s
corrective-justice claim for full compensation
against each tortfeasor. If some or all of the
tortfeasors are insolvent or otherwise unavail-
able, an unfair apportionment of liability
among the tortfeasors results, but the unfair-
ness is solely a matter among the tortfeasors.
The plaintiff is not a part of and is not re-
sponsible for that unfairness, whereas each
tortfeasor is responsible for the plaintiff's in-
jury.

In sum, when the plaintiff is innocent, there
is no principled justification for shifting from
joint and several liability to proportionate sev-
eral liability. Doing so erroneously converts the
tortfeasors’ equitable restitutionary claims
against one another into unjustified limita-
tions on the innocent plaintiff’s independent
corrective-justice claims against each. tortfeasor
for full compensation.

The situation is less clear when the plaintiff
was contributorily negligent. Having negli-
gently contributed to the injury, the plaintiff,
like each tortfeasor, is a responsible cause of
the entire injury. What effect should the plain-
tiff's own responsibility for his injury have on
his corrective-justice claim against each tort-
feasor?

The initial issue is whether the plaintiff's
own responsibility for his injury should com-
pletely negate his corrective-justice claim
against each tortfeasor, or rather should only
reduce his claim in proportion to his percent-
age of comparative responsibility. When the
plaintiff's comparative responsibility is not too
great, it seems unnecessarily harsh to deny his
claim completely rather than merely reducing
it.

Under the common law, the plaintiff's con-
tributory negligence theoretically was a com-
plete bar to his recovery of any damages. In
practice, however, a rough form of compara-
tive negligence existed. The contributory negli-
gence issue almost always went to the jury (in-
deed, in some states the constitution forbids
taking the issue away from the jury), and the
jury often found a lack of contributory negli-
gence even when such contributory negligence

actually existed, but reduced the plaintiff's
damages to reflect the plaintiff's comparative
responsibility for his injury.5!

In recent years, all but a few states have
rendered this subterfuge unnecessary by explic-
itly adopting comparative negligence principles
of liability, which allow a contributorily negli-
gent plaintiff to recover but reduce his
corrective-justice claim for compensation by
his percentage of comparative responsibility.
Some states have adopted pure comparative
negligence, which allows a plaintiff to recover
no matter how high his percentage of compar-
ative responsibility, while others, including
Illinois, have adopted a modified form of com-
parative negligence, which completely bars the
plaintiff's corrective-justice claim if his per-
centage of comparative responsibility is greater
than 50 percent.’

We come now to the most difficult issue.
Should the contributorily negligent plaintiff’s
own responsibility for his injury not only be
used to reduce his corrective-justice claim
against each tortfeasor, but also be treated as
equivalent to each tortfeasor’s responsibility
for the injury, so that the equitable contribu-
tion claims among the tortfeasors can now be
extended to include the responsible plaintiff as
well? Stated more practically, should the con-
tributorily negligent plaintiff share with the
solvent tortfeasors the portion of the damages
that equitably should have been shouldered by
insolvent or otherwise unreachable tortfeasors
under the principles of comparative responsi-
bility?

The courts have almost universally answered
this question negatively. They note, correctly,
that the negligent plaintiff’s responsibility for
his injury is analytically and qualitatively dif-
ferent from the tortfeasors’ responsibility. Each
tortfeasor’s responsibility for the injury is
based on her tortious causation of injury to
another (the plaintiff), which gives the plain-
tiff a corrective-justice claim against each tort-
feasor for compensation for the injury. The
plaintiff, on the other hand, cannot be a tort-
feasor in relation to his own injury. The plain-
tiff's responsibility for his injury is not based
on any tortious causation of injury to another,
but rather on his having negligently exposed
himself to injury.’

Thus, it can be argued, any restitutionary
claim for contribution among the tortfeasors,
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based on one of them having fulfilled the oth-
ers’ corrective-justice obligation to the plaintiff
as well as her own, cannot extend to the
plaintiff himself. The tortfeasors have no
corrective-justice claim against the plaintiff to
offset or match against the plaintiff's
corrective-justice claim against each of them.
Rather, they only have the argument that the
plaintiff’s corrective-justice claim against each
of them for the entire injury should be re-
duced (or, under the modified approach,
sometimes barred) in the light of the plain-
tiff's own responsibility for his injury. But the
reduction is precisely that—only a reduction.
Each tortfeasor remains jointly and severally
liable for the full amount of the reduced
claim.

I myself have supported this argument
previously,™ and I still think it has some force.
Indeed, it reflects the position that has been
adopted by countries around the world and by
almost all the courts in the United States
which have addressed the issue.5

However, I now think that, regardless of the
analytic and qualitative distinctions between
the negligent plaintiff's responsibility and the
tortfeasors’ responsibility, the fact remains that
the plaintiff, as well as each tortfeasor, bears
responsibility for the entirety of the injury.
The plaintiff has behaved negligently, and his
negligent conduct, as well as each defendant’s
tortious conduct, was an actual and proximate
cause of the entire injury. As such, it seems
fair that the negligent plaintiff should share
with the solvent tortfeasors the portion of the
damages that equitably should have been
shouldered by insolvent or otherwise unreach-
able tortfeasors under the principles of com-
parative responsibility.5¢

There is no justification, however, for treat-
ing the contributorily negligent plaintiff worse
than the tortfeasors who injured him. This is
the result reached under pure proportionate
several liability, under which the portion of
the damages that equitably should have been
shouldered by insolvent or otherwise unreach-
able tortfeasors is placed entirely on the plain-
tiff, rather than being shared among the plain-
tiff and the solvent tortfeasors.

The only argument that would support pure
proportionate several liability is the argument
that holding a tortfeasor liable for a share of
the damages which exceeds her percentage of
comparative responsibility results in her being
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held liable for more damages than she tor-
tiously caused or for which she was responsi-
ble, and thus makes her responsible for others’
actions rather than her own. Even if valid, why
is this argument also not applicable to the
plaintiff, who under pure proportionate several
liability is required to bear a share of the dam-
ages that exceeds his percentage of compara-
tive responsibility if there are insolvent or oth-
erwise unreachable tortfeasors.

More fundamentally, as we have noted
many times above, this argument is invalid.
Each tortfeasor was a tortious, actual, and
proximate cause of the entire injury and thus
is responsible for the entire injury. The con-
tributorily negligent plaintiff is also responsible
for the entire injury. The contributorily negli-
gent plaintiff should at least be on an equal
footing with the tortfeasors who injured her.
Pure proportionate several liability fails to ac-
complish this result.

The final issue is whether the sharing of
liability among the contributorily negligent
plaintiff and the solvent tortfeasors should be
accomplished under a rule of modified joint
and several liability or a rule of modified pro-
portionate several liability.

Under modified joint and several liability,
the plaintiff can initially recover the full
amount of his reduced claim from any solvent
tortfeasor, who then bears the expense of lo-
cating and obtaining contribution from the
other tortfeasors, as well as-the expense and
risk of trying to obtain proportionate reim-
bursement from the plaintiff for any uncollect-
ible shares of these other tortfeasors.

Conversely, under modified proportionate
several liability, the plaintiff initially can re-
cover only the comparative fault share from
each solvent tortfeasor, and must bear the ex-
pense of locating each tortfeasor and obtain-
ing her initial share, plus the additional ex-
pense and risk of coming back to each
(hopefully still) solvent tortfeasor to collect
her share of any uncollectible shares.

Since the injured plaintiff can least afford
the expense and delay involved in locating all
the tortfeasors, collecting initial comparative
responsibility shares from all the solvent tort-
feasors, and then retraveling the same route to
obtain contribution towards the uncollectible
shares, the modified joint and several liability
rule seems preferable. It also has the advan-
tage of being able to be be applied across the
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board, in situations involving innocent as well
as contributorily negligent plaintiffs, whereas
the modified proportionate several liability rule
is unjustified in situations involving innocent
plaintiffs. No doubt for these sorts of reasons,
the modified joint and several liability rule is
the rule that is proposed in the Uniform
Comparative Fault Act.¥

However, the modified joint and several
liability rule subjects the solvent tortfeasor
who initially pays the plaintiff to the risk of
not being able to obtain reimbursement later
from the plaintiff for the plaintiff’s share of
any uncollectible shares. Rather than shifting
to the modified proportionate several liability
rule, which seriously disadvantages the injured
plaintiff, this risk could be dealt with, in ap-
propriate cases, by requiring the plaintiff to
provide some financial guarantee or by allow-
ing the solvent tortfeasor to pay a portion of
the damages into the court until the risk is
resolved.

Conclusion

Even for tort lawyers, the joint and several
liability doctrine is not a simple concept. For
nonlawyers and even many non-tort lawyers,
the doctrine often seems to be a mystery. As
Representative Greiman remarked in initiating
the debate on S.B. 1200 in the Illinois House
of Representatives, “I suppose that four
months ago in this General Assembly, a dis-
cussion of joint and several liability would be

[about] the penalty imposed for a violation of
the marijuana statute.”s® Members of the Illi-
nois legislature, like other legislators across the
country forced to confront the issue, exhib-
ited, and sometimes admitted, confusion re-
garding the history, rationale, and conse-
quences of the joint and several liability
doctrine.

At the same time, tremendous pressure was
being exerted on the Illinois legislature, as well
as other legislatures across the country, to en-
act some form of “tort reform.”*® The principal
object of this pressure was the joint and sev-
eral liabililty doctrine.®® As Senator Berman
noted in explaining his support of a limited
modification of the joint and several liability
doctrine, despite his belief that the facts failed
to justify any modification of the doctrine, “I
don't like to try to hold the ocean back, this is
a compromise amendment.’’s!

Given thesetwo factors, the remarkable fact
is that complete elimination of joint and sev-
eral liability occurred in only a few states. In
comparison to other states, Illinois’ modifica-
tion of the doctrine is relatively modest. Yet,
as | have attempted to demonstrate in this
article, Illinois’ modification cannot be justi-
fied. Bills to completely eliminate the doctrine
continue to surface in the Illinois legislature.
In these calmer times, perhaps these bills can
be be used as vehicles to enact a more princi-
pled modification along the lines discussed
above.
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