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Gianluigi Palombella

The rule of law, democracy and international law
Learning from the U.S. experience. *

Introduction. The general issue which this article addresseseran the relationship between the
“rule of law”, as a matter of national law, and thie of international law. Different institutional
conceptions of this relationship lead to the adwptf different attitudes towards international law
system. Nonetheless, there are questions whichaappecast doubts on age-old tenets of certain
Western countries concerning the radical sepataliibtween the rule of law within the domestic
order and the rule of law in the international meal’he main question arises from the appeal itself
to the rule of law: can our attitude to the ruleiternational law be exempted from consistency
with the rule of law which we claim for our domessiystem? Our commitment to the “rule of law”
appears to require a “unitary” conception of thaaept, not to embrace different standards when
international or supra-national basic norms arasatie. One of the arguments justifying this
“separation” and allowing for a double standardhimtthe appeal to the “rule of law” is
democracyHowever, despite the faith in constitutional deraog, not all Western legal orders use
internal democracy as a trump card when facingin&tance, generally recognized principles of the
rule of international law.

Instead of addressing this problem in the absttad,article choices, in its first sections, table
with the analysis of positive law, focusing, astart, on a recent decision of the United States
Supreme Court, the value of which is very high egards its treatment of democracy and the
separation of powers, alongside its stressing @f itmportance for the country to respect
international law. The nature of the theoreticalgbems at issue cannot be adequately recognized in
this case, regardless of their concrete appeardmoagh the structures, language and choices in
law. Thereafter, two related issues will be rechllthe meaning of deference to constitutional
democracy and its relevance as a matter of ineredtlaw. On the other hand, it is also helpful to
remind ourselves of some of the fundamental staisdan which contemporary international law is
based, along with some comparative view of cortgiital Western attitudes towards them. After
this critical reconstruction of existing law, it possible to focus on thetio juris: addressing
which, by a sounder theoretical perspective, isrdason for the present analysis, as well as the
philosophical objective of it. The model of the gubf law articulated by the Supreme Court
inevitably confirms the old school of thought, widrge family resemblance to a wider Anglo-
Saxon pattern. It does not show, either legallthepretically, a sensible approach to- and it canno
offer an adequate account of- the changing facal (ae “geology”) of international law in the last
century, as well as of the incremental growth diiree onjus cogensas a matter gbositivelaw.

The patterns of relationships with domestic systesms today asked completely new and
unprecedented questions, which converge on thetémgie that states respect commitments to
certain fundamental principles of the rule of lamv drder to ensure consistency between the
domestic and international realms, a matter of fesupposing rather different philosophical
premises.

1. The Rule of Law “in this jurisdiction”.

The United States Supreme Court decision in Hamd#&umsfeld was welcomed by those
who, against the backdrop of the Bush Administrasidight against terrorism, had voiced concerns
about human rights, the guarantedalbeas corpysand compliance with international law.

!« This article profited from a debate with Neadtgal hosted in March 20@% Georgetown University
(in Florence).

- Hamdan v. Rumsfeld, 548 U. S.___ (2006)
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In a previous decision, Rasul v. Bdshthe Supreme Court had held that alien detaiirees
Guantanamo Bay were entitled to ascertain theitggaltheir detention through habeas corpus. In
Hamdi v. Rumsfeld] the Court declared Congress’s Authorizationhef Use of Military Force
(Aumj in the aftermath of the 9\11 attacks had notarigkd an “indefinite detentiofi” even of
those Al Quaeda or irregular combatants whom tbee@ment had defined as “unlawful” and
“enemy combatants” (as opposed to prisoners oj°w@he Supreme Court recognized that U.S.
Presidential power cannot be stretched to the exteannulling prisoners’ rights of access to a
Court, to a defence, to a trial before a neutrdg@) as well as to be informed of the charges again
them along with alleged eviderice

The importance and extent of the Hamdan judgmel@gRare definitely wider and more far-
reaching. The Supreme Court held that military cissions created by the Governnietat try
detainees are not created on the basis of the paat Congress authorized with the Aumf or the
Detainee Treatment Act of 200Bt6).

According to the Court, the Government gave no @we that Hamdan’'s case amounted to
that of a compelling emergerfctp try the enemy in the midst of open hostilitigkereby resorting
to military procedures unconstrained by the “Agglof War”, now the Uniform Code of Military
Justice Ucmj).’

While as far as the substantive aspect is concaawexl the charge itself, that of “conspiracy”,
appears to be non cognizable by military triburedésre (a position which was also rejected in the
Nuremberg trial %, “the commission lacks power to proceed” becatise Ucmj “conditions the
President's use of military commissions on compkanot only with the American common law of
war, but also with the rest of the Ucmj itself safiar as applicable, and with the ‘rules and precep
of the law of nations’ (...)includingnter alia, the four Geneva Conventions signed in 1949. (...).
The procedures that the Government has decreegaviirn Hamdan's trial by commission violate
these laws™",

In fact, according to the Court, the GCs becomeuditjially enforceable” (despite the
contrasting previous judgment of the Court of Agpebecausethey are part of the law of war.
Regardless of whether the GCs directly provide tsigknforceable in the courts, Congress has
brought them within the scope of U. S. law. In jgaiterr, the common article 3 of the GCs in fact
refers even tmon internationalconflicts, and is applicable in the fight agaitestorism, not being
limited to conflicts between States; therefore filers a minimum level of protection even to
members of al Qaeda, including protection agamst'passing of sentences and the carrying out of

2 542 U.S. 466 (2004)

%542 U.S. 507 (2004)

* Ibid., 519

® |bid., 516

® Ibid., 533

" Military Commission Order, No. 1: “Procedures Tatals by Military Commissions of Certain Non Urite
States citizens in the War against Terrorism”, \at. 2002.

8 Hamdan v. Rumsfeld, 126 S. Ct. 2749, U.S., 208&797-8.

° The UCMJ authorizes the President to rule “byiketipns which shall, so far as he considers prabte, apply
the principles of law and the rules of evidenceegelty recognized in the trial of criminal casegshe United
States district courts, but which may not be cowtta or inconsistent with this chapter” (art. 36t Jauthorizes
military commissions “with respect to offendersoffences that by statute or by the law of war mayrted by
military commissions, provost courts, or other taily tribunals” (art. 21).

10 See Hamdancit., at 2777; UCMJ, art. 21, and Hamdan, ati278A footnote, however, alsefers to the
International Criminal Tribunal for the former Yuwgjavia (ICTY) which, “drawing on the Nuremberg pedents,
has adopted a ‘joint criminal enterprise’ theoryialility”, but as a “species of liability for theubstantive
offence (...) not a crime on its own”: and therefoa a liability “for conspiring to commit crimegibid., at
2785).

" Ibid., at 2786.
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executions without previous judgment pronounced bggularly constituted court, affording all the
judicial guarantees which are recognized as indisaligle by civilized peoples.” (GC: Treatment of
Prisoners of War, August 12, 1949, art. 3 § 1(dDgspite the flexibility and vagueness of some of
the requirements of the common article 3, the BHjitCommission procedures also fail to satisfy
them under the terms of article 75 of the 197#deal | to the Geneva Convention which provides
“fundamental guarantees” for all kinds of persanthie hands of an eneffy

This Supreme Court decision is thus a victory fer Rule of Law. Or should we simply say,
as the Supreme Court says, for the Rule of Lawt fthevails in this jurisdiction” 3.

I would like to consider whether this question srth asking.

2. Reasons and structure

2.1. The findings of a Court are, of course, as imptrgs the arguments made in support of
them. While rejecting the Government's claim thtabhad been granted a “unitary” power and
therefore a blank cheque to protect national sgguhie Court relied on one basic motivation: the
constitutional duty to obtain congressional consmein for the exceptional powers of the President
in wartime. According to article | 88 of the U.Gonstitution, Congress has the power to punish
offences “against the law of nations” and “to m&ake rules concerning captures on land and
water”.

In Rasul v. Bush (2004), habeas corpus was guamwrite a Guantanamo detainee on the
basis of the principled argument that the powerthefGovernment had not been attributed to the
President in order for him to avoid jurisdictionebntrol™. Even there, the “indefinite
(incommunicado) detention” had not been direb#jd to infringe universal rights recognized to
human beings. The constitutional problem was maiplystructed in a way which | believe is akin
to the concept of abuse (committed, not sufferédhedelegated powers: such abuse compromises
the exercise of legitimate power, yet does not bpeinlate other rules, but pursues ends which are
totally extraneous to that power, and are not ceredeof as part of its rationale (Palombella
2006a). In fact, thanks to the territorial jurigtha of the American courts, the Government had
found (or rather thought that it had found) a wgiyen the extra-territoriality of Guantanamo,
both to detain individuals and to bring them beytimel reach of the courts. Depriving detainees of
the guarantee of a judge meahthe same timsomething structurally and institutionally relevant
i.e. pursuing a goal which the Government has aehkattributed by U.S. Constitution - namely the
goal of making the acts and behaviour of the Gawemt's decision makers and officials invisible
to the Judiciary.

In the Hamdan (2006) judgment (as it emerges elglitom the arguments made by Justice
Stevens, and by the first part of Justice Kennecly'gurring opiniont®), the separation of powers
again appears to be the decisive factor. By crgatimd regulating these military commissions, the
President had not legitimately exercised his powentime conditions notwithstanding, because
the specific choices made by the President doalbivithin his exclusive prerogatives but must be
conferred by Congress.

'2bid., at 2797

3 bid., at 2798

14 Which instead was exactly what dissenting JuSitaia maintained in Rasul v. Bush, 542 U.S. 4680432, at
497-498.

15 See Justice Kennedy's concurring opinion in Hamdin at p. 2800: “Trial by military commissigaises
separation-of-powers concerns of the highest or@der before it, at p. 2799: “Military Commissiomder No. 1,
which governs the military commission establisteetty petitioner Salim Hamdan for war crimes, extselmits
that certain statutes, duly enacted by Congres® placed on the President's authority to conveiliarg courts.
This is not a case, then, where the Executive saerasome unilateral authority to fill a void Ibft
congressional inaction. It is a case where Congnesie proper exercise of its powers as an indeget branch
of government, and as part of a long traditionegidlative involvement in matters of military jusj has
considered the subject of military tribunals andisgts on the President's authority”.
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If in Rasul it had been a puzzling “abuse” in a strict semseylnusto the principles of
separation and to the exercise of judicial powerehlhe abuse amounted to the use of a sort of non-
conferred power which was directhgsted in the Legislativeranch. However, the violation of the
principle of separation operates here to the detinof Congress, the bedrock of representative
democracy.

This again shows the greater explanatory powetro€tsire-based arguments, so to speak, as
opposed to rights-based ones, along with the pghegaelevance of constitutiongkometryand the
rule of law over the advocation of individual rightnd namely human rights).

This structural profile and the nature of theerestwhich the Court is willing to protect , i.e.
the prerogatives of the democratic institutions, @xplained clearly in the shancurring opinion
written by Justice Breyer: “Where, as here, no geecy prevents consultation with Congress,
judicial insistence upon that consultation doesweaken our Nation’s ability to deal with danger.
To the contrary, that insistence strengthens thiioMa ability to determine- through democratic
means- how best to do so. The Constitution plasdaith in those democratic means. Our Court to
day simply does the santé&”

This legal reasoning is perhaps the available meansoceedingde jure condito It does
reduce, however, the violation of human rights fanmanitarian law, to the problem of the lack of
debate by Congress.

However, we can consider the issue also from, aayexternal point of view, whilst being
equally attentive to democracy and the rule of ladccordingly, it might not appear from the
outside to be inappropriate to reflect more onrttest celebrated point: whether these are actually
the circumstances in which a liberal democraticenrshould exclusively “place its faith in those
democratic means”.

In fact, one of the principal achievements of thdseisions includes the re-balancing of
powers and the vocation of Congress, in other wdhés “democracy forcing” intent of the
Supreme Court majority. The representatives muptiatty and responsively adopt a stance on
military commissions (Katyal 2006, 94-5). The cality of political will is a pillar in constitutioal
democracy: but what is, or what should be, the afldemocratic majorities in the sphere of such
a broad and delicate matter?

Even in this case ( as in Justice Rutledge's disgpapinion in the precedent dating from the
last forties,In re Yamashite827 US 1 (1946), 379) the leading counsel Nedy#ecited Thomas
Paine’s words in the oral hearing before the Supr@uourt : “He that would make his own liberty
secure must guard even his enemy from oppressmmif e violates this duty, he establishes a
precedent that will reach unto himself” (Paine 1988B7). This sentence can be interpreted in two
ways: in a weak sense, as the general warningif@gplarge over that discussion, that the violation
of the Geneva Conventions would endanger theofifd.S. soldiers all over the world. A stronger
interpretation reminds us of the common link to lamity, the idea of justice, and the universality
of freedom.

| think that Tom Paine’s sentence was in fact agl®r rights, not for democracy. A general
caveat, which is not subject to modification by temocratic will and is not subject to its
preferenceslnstead, it is to be considered as a kind of seffent point, so to speak, which is
inherently incapable of being tested through deatizmeans, and it should be inconceivable that
such a question for democracy be left over to theatratic majority. If it were possible to use
democratic procedures to reach decisions on suchtter, then the substansedemocracywvould
become blurred.

Of course, against the theories supporting an ootaift Executive, we should not disregard
the possibility ofrunning the risk of democracpecause it grades and judges civil governmeumit, an
separates it from tyranny. Yet democracy reprasantrisk” when e.g. it decides on itself or
constrains the powers of its Government, etc.. @igeno doubt that this to some extent the case:

16 Hamdan v. Rumsfeld, cit., at 2799.



nonetheless, the major risk here is that Congraghtmmot give sufficient consideration to the
interests of those who amet represented in U.S.; to conclude, the risk is diidteing faced by all
those who are the object of this deliberation,. th®se susceptible to be classified as enemy
combatants. The point here is whether it is théxaky possible for the right of Congress to stand
in a more balanced relationship with some othargipie, which is not rooted in democracy.

2.2. This brings to consider how, in fact, the Supee@ourt decision not only reaffirms the
separation of powers, but also confirms the lomgding tradition of compliance by the U.S. with
the Geneva Conventions and other inderogable afilegernational law.

In a sense, it seems that since internationalidéieddrm part of the law of the land, there
should be a much thinner gap between the Rule of &ad the Rule of International Law. But a
guestion arises as to the relationship which isstard between safeguarding the separation of
powers and the need to comply with internationad. lRoes one objective determine the meaning
and scope of the other? This would be tantamaumaking the Rule of International Law a sort
of secondary “ought”: this is what happens wherta$§ rules which form the fundamental core of
international law falls within the scope of thetiss usually decided by ordinary politi¢5 .

The question can also be posed from a point of ‘ew is “internal” to the domestic legal
system, but albeit with peculiar features. A cluanes from the fact that the Court expressly
affirmed the enforceability of the GCs, along witte fact that U.S. law currently (as we shall also
discuss below) formally expresses its willingnessdmply with international law.

In asserting that the provisions of the commorckrt of the GCs can be invoked before the
courts, the Supreme Court was still in the middietree wading. It certainly would not have
encouraged any exemptions for the Government flentonstraints of the GCs, either formally or
substantively, whilst at the same time recognizimgypower of Congress to take such decisions. It
is rather difficult to accept that the duty to emdindividuals with some minimum protection can
be brushed aside, provided that it is done byegitimate” power. If even this does not occur, it
still means that the relevant right is purely basistingent.

There is no doubt that there are similar concesnshie fate of the habeas corpus. However, it
is possible at least either to interpret the Hal®&aspension Clause (article |, section 9. claus# 2)
U. S. Constitution as implying the constitutiodéect protection of a core of habeas corpus, or to
invoke the endurable support for it from the Commmw.’® The issue of the habeas corpus
therefore appears to be a constitutional one, safter all, article | of the US. Constitution whe
one guarantee of civil liberties which, before B of Rights, was included in the original
Constitution. For the International Law containedthe GCs, there is no such constitutional
safeguard and it is replaced by a realism of amscand willingness on the part of the Executive
and Legislative branches. It is for this reasorn tha Supreme Court decision did not endorse some
kind of internationalist mindset.

The rule of International law is not the same thasgthe solemnly proclaimed Rule of Law
“in this jurisdiction”: at least in the sense thelatever universal guarantees may be contained in
peremptory international rules, the Executive i lmound by them according to the Constitution,
unless political majorities make due provision,heiit any duty of compliance with any superior
rule.

3. Surveying the connection between internationabilv and the State perspective
International law is incorporated into a system ahihtloes not interfere directly with the
system of national law, unless it is adopted irglynthrough an endogenous rule. Even the

7| use “ordinary politics” here as opposed to “dingional” politics, in the sense of the dual kaof
Ackerman 1993, 266-322.

18 |n other words, the habeas corpus does not sitggend on statutory law (in contrast to argumehtsase
who, to this end, interpret the Marshall's decidiofiEx Parte Bollman, 1807).
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enforceability of treaty law in the domestic Couwrés only be based on a domestic Constitutional
rule which permits such enforcement (Jacobs 19&TVX.

To express this point in the theoretical langualggystems theory, each system appears to be
normatively closed, while each is (hopefully) cdiyaly open (Luhmann 2004, 76-141). However,
this plurality can indeed be considered throughbthsic fact that international law is still proédc
by the same actors which are “sovereign” in theimosystems. And it is quite obvious that
international law depends on states for its impleai@on. But how this role is interpreted by each
state depends on its respective history, on thesmwhich it has enacted, on the internal distrdyuti
of jurisdiction between the Executive and the Ligige branches, and finally on the status which
is granted to international law within the hierarat state's legal order.

For example, under the U.S. Constitution, therSmacy Clause grants, through article VI,
international treaty law the status of the supréave of the land, so that at least self-enforcing
treaties (treaties which governments do not intentle self enforceable need a federal statute in
order to be implemented: Vasquez 1995, 695) arkerhrat the same level as federal law. As
already said, this does not expressly guarantesatme status to customary international'fawor
does it exempt international treaty law from théeets of alex posterior derogat priorrule,
through which the Congress might backtrack - thhotlie expression of an explicit intent- on a
commitment previously undertaken by the U.S (KQ2®B34).

It is true that international law needs to be \atkdl through internal treatment before being
applicable as the law of the land. However, thiggénerally true of our constitutional States,
regardless of their inclusion amongst those thiaktof the legal world in a monist or dualist way
(Cassese 2005, 213-17; Benvenisti 1993, 160). @fsep separation between international and
domestic systems has its most “dualist” expressidhe U.K doctrine of parliamentary supremacy.
Any disputes between monism and dualism, togethitbr itg technical instruments, cannot get way
from the fact that treaty law normally enters th@méstic legal order through a constitutionally
prescribed procedure. The particular type of pracedequired should be considered not only as
the sign of the peculiagxternalattitude, but also as a consequence ofitternal constitutional
structure, i.e. of the balance and articulatiomieen internal authorities endowed with the power to
conclude a treaty and the distribution of powernsvien legislative and executive. In other words,
each State as a matter of domestic law is notionitg own right to define its internal procedures
but must define them also according to its inteewlilibrium. According to Benedetto Conforti,
monist or dualist attitudes pose a theoretical tmeswith no practical implication, which can be
left in the hands of philosophers”.(Conforti 2008). What then is the practical question? It is “to
persuade” states “to use all means and mechampigowigled by municipal law, and to perfect them
in order to ensure compliance with internationdlesl(ibidem) - and this really means any
mechanism. States are the true instruments whiehniational law can really count on in order to
be guaranteed implementation in domestic orderd,“an0 matter what means is used” the issue
concerns the willingness of State institutionsnplement international law as a part of domestic
law.

If we try to develop this view, we might say thhistwillingness is entirely independent on
and should not be hidden behind or traced badkeaalifferent mechanism for implementation, as if
the difficulty in abiding by international law rdged from the different processes through which
international law becomes part of domestic law.the United Kingdom, Parliament does not
participate in the process of ratification, whigheintirely in the hands of the Government, but it
detains the sole right to implement the Treatys thii course mirrors Dicey’s statement about the
sovereignty of Parliament (Dicey 1982, 3-35) . Buit the centrality of Parliament in U.K. the
factor which really makes the difference? Indeéds also the case in Italy that treaties become

exemption from capture for fishing vessels duettte general consent of the civilized nations & ttorld, and
independently of any express treaty or other pubhct”. See also Henkin (1987, 873).

19 But see for the U.S., the words of Justice Grayidileg in Paquette Habana,175 U.S. 677 (1900) on the [c.,dice campo modificato \




part of Italian law only after being passed by Ranent, which also authorises the ratification of
the Treaty; moreover, in for instance the Nethha (1983 Constitution, articles 91 et seq)
international treaties must also be passed byaRaht: this is why they can overrule Dutch law,
or even the Constitution, provided they are endbtsea qualified majority. In any case, there is no
doubt that the various mechanisms by different ties can be understood as revealing the
respective attitudes towards international lawkinig account of the interplay between internal
powers.

Having said this, the true problem with the harmaation of international and domestic laws
lies in the capacity of the State to present itaslfeally committedfollowing ratification, without
manipulating internal procedures in order compjetel freeze and separate the conclusion of the
international agreement and its ratification frompiementation measures or Parliamentary
consent. States grapple with the paradox of unkiagafull international commitments, while
retaining the enduring ability to deny domestic iempentation, i.e. not to step consistently into the
“other” (domestic) system. Of course, this hagmwfbeen a way for states both to agree on the
international plane and at the same time staynternal effect of their own agreement: the U.S.
signed the International Covenant on Civil and tRali Rights, the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or $hment; the International Convention on the
Elimination of All Forms of Racial Discriminatiorhut attached to them “non self-execution®
declarations or similar reservations (Sloss 1986ymally speaking, the UK took half a century to
“incorporate” through legislation the ratified ttgaf the European Convention on Human Rights
(Conforti 2001, 19).

The “harmony” problem is therefore an overarching ¢even with reference to human rights:
Francioni 1997, 15-19; in general, Conforti 199-443.

The “internationalist” idea of the self executingture of international law is often criticised:
in fact, declarations of non self execution arewfattached to ratified Treatf@sBut if no such
declaration is made, then interpretation comahddore, and the question applies well beyond the
cases of the “per se” inapplicability of a ruledémd it has been noted that: “the genesahmotage
is always to say that the rule is not self-exequtifhis appears to be nothing butemtamotageif
we consider what happens in some countries wheresdime rule is initially considered to be a
simple binding directive to the legislator, and sedpently, by a change in the case-law without a
change in statute law, a full self-executing ryl@bnforti 2001, 21).

Whilst it is a problem of states' “willingness” naaterial problem of “power” or interests, it is
less a legal consequence of the different procédacmirements in place in order to transform
international laws into domestic law. Consequeritlgan neither be protected nor fully explained
under the guidance of “dualist” or “monist” struats or traditions.

In spite of this, it should be considered that lggaceduresand constitutionalchoices can
normally be seen as reflecting the general (“odtjinattitude of states towards international law.
However, the provisions of municipal law which pmeéise what is necessary in order for the state
fully to implement international law still have imgant consequences. Thus, under a different
view, states’ mechanisms for transposing extemalsrdo depend on choices which show a more
or less dualist detachment of the state from imtigonal law, reflecting both internal needs and a
degree of “nationalist” attitude towards foreigmvl In this sense therefore, structural provisibms
of course show up quantifiable differentesrrespective of where this might lead us, ther@d

2oy perhaps this is true so long as some actorgaoéved. The practice of reservations also hastteer side:
“The ability to chose one’s obligations has gonke Bingle Undertaking; the No Reservations Treetytaday
increasingly the norm, rather than the exceptibis &ither all, or nothing, and nothing is notaption, so it has
to be all. So even those States where there isamingful internal democratic control of foreign o9l are
obliged, democratically, to click the “I Agree” bom of, say, the WTO or the Law of the Sea” (Well804, 558)

2Lt is not by chance thahe latter have proved capable of being collegfiveiaracterised as “the number of
actors and voting rules to enact a treaty; the ehiseer-riding or exiting treaties as a mattedofmestic law; the
symmetry between entry and exit; and the relatignsifi treaties to domestic statutes, including takative
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doubt that the constitutional arrangements whialstract in their way those central relationships
between internal power and international law aredently at the very least a form qire-
commitmenti.e. they choose how to interface with the exaéaystem in some more open or closer
way, how to attribute the relevant competences, astablish the appropriate distribution between
the Executive and the Legislative, and so on.

The pre-commitment should, in other words, workha same way as the Constitution as a
whole does, i.e. by defending ourselves even framown changes of opinion. In a certain sense
therefore, the constitutional treatment of intéioval law can be seen as “a means of locking in
policies”(Ginsburg 2006, 757). The expression was ased earlier to explain how new European
democracies enter into international treaties vetlview to pre-committing themselves to the
genergzl rules of international law protecting hunngts, or in other words “locking-in” human
rights=<.

These considerations contribute to building a pldesheuristic framework. As far as the
age-old democracy of the U.S. and its bicentenBithlof Rights are concerned, how should the
locking-in consequence be understood? Experienemsdo show that strong states and strong
democracies, like the U.S., rely on themselveserathan on international laws, and cautiously
scrutinize the internal effects of external norms dlowing the implementation process and
interpreting Constitutional provisions as leavindfisient room, where appropriate, for a further
“democratic” appropriation.

This is also consistent with the uncertain attitudgvards customarylaw. Customary
international law should be afforded the same statutreaties and federal legislation, becausg it i
under international law, on a par with treaty ladeikin 1984, 1564): however, there is much in
this realm that is controversial, especially conogg the question as to whether customary law
should be binding on all nations regardless ofriretbconstitutional provisions (Henkin 1987, 869).
Nevertheless, we might believe that customary lametimes has some virtues that treaties do not
possess: customary law forms part of the commotuverof states in a truly collective sense, and
while its strength is generated out of common Ilsabitdopinio juris, its very nature seems to
commit states through forms of practice which carbetraced back to any precisely identifiable
“democratic” decision. On the other hand, the Uc&urts appear to be of the same opinion in
considering that “in the case of a conflict betweeriederal statute and a rule of customary
international law, the statute prevails” (Bradl&99, 549; see also decisions cited).

This weakness of customary law is sometimes bathimtesome countries’ constitutional
provisions which provide that treaties have a ndinmastatus ranked above ordinary legislation.
The point, however, is in fact one of attitude.

The more pressing in this context however is teedam how to defend the fundamental
pillars of international law as such when accordingnunicipal law the question ultimately boils
down to democratic decision making, while the isatiestake is on the contrary a matter, so to
speak, of whether or not to recognize the inteomati system as a “legal” whole. | will comment in
greater depth below on the consistency of oundtit towards that part of international law which
is customary (though currently also codified), lmitat the same time so fundamental for the
international legal order as to be, according te Wienna Convention, “accepted” by the
community “as a whole”, “peremptory”, and suchtth@ derogation is permitted” from it, i.e. the

difficulty of enacting each” (Ginsburg 2006, p.718cording to the author, it should be expectédatstronger
states and new democracies will write constitutitret will have more actors involved in the treatgking
process” in order to insure credibility. Furthetscashould be expected “more direct applicabilify GiL

(customary international law) in newer democrdgibst “states will be less inclined to incorpaatIL than
they will be to provide for treaty commitments, wlnican be precisely tailored.” (ibid., at 753).

2 According to Moravcsik 2000 (243-244) the origioisEuropean Convention on Human Rights lie in

“self interested efforts by newly established réxestablished) democracies to employ internaticoaimitments
to consolidate democracy- “locking in” the domegtiditical status quo against their ndemocratic opponents”.
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jus cogen¥. The obvious answer that the behaviour of a statiee international arena, as a matter
of law, depends on the democratic will of its pegmlespite its visible realism, does not address
concerns which arise at least on this ultimatell@f normativity where the concept of Rule of
Law and its very consistency are at stake.

But let us now turn to consider how things actualiy out in practice.

4. A Military Commission Act

As has already been noted, the Supreme Court decisi the Hamdan case was both
welcomed by internationalists and realisticallyenpreted as a decision upholding the force of
democracy. The value of this ambivalence shouldrainderestimated. Even international law can
run the “risk of democracy”. The result was howetle Military Commission Act Mca) (17
October 2006).

It would be short sighted indeed to view the Mcaaasenactment intended to “clarify” that
the particular government officials were not respble for war crimes. Congress instead expressed
its own views on military commissions, limiting thessibility for defendants to be informed of the
evidence against them, and providing that the G@sbe enforceable in the courts, thereby
significantly reducing the protection against tieeiGus maltreatment or quasi-torture of prisoners
and similar actions, going on to assert that thdian courts have no jurisdiction to control the
legality of either the detention or even the treaitrof those foreign nationals that the government
chooses unilaterally to qualify as “enemy combatarfrom then on they are deprived both of
habeas corpus and criminal procedural guarantéesMica resolves the dispute on the proper use
by the U.S. courts of (or deference for) foreignirdernational materials: this is now prohibited
when military commissions are involved. Questioosaerning the Mca are now growing: the latter
overrules the decision of the Supreme Court irRasulcase (2004) in which it granted the habeas
rights; disputes also extend to the question ofthdrewater-boarding, hypothermia and prolonged
standing are “"cruel treatments”, a crime underMua. The Detainee Treatment Act of 2005
forbids all "cruel, inhuman, or degrading treatmenpunishment", defining the terms for detainees
on the basis of the equivalent domestic prohibitignthe U.S. Constitution. Unfortunately, the
President released a signing statement of the Dtdirming his constitutional authority as
Commander-in-Chief to treat detainees as deemedssary in the national interest. The
constitutional legitimacy of the provision whichireinates the habeas corpus for alféis itself
much disputed, and perhaps untenable. Even itslel@téndard citizens\aliens might be seen here
as illegitimate. At any rate, if no one can dispeitessification as an enemy combatant, and thus the
lawfulness of their detention, it is true in praetiterms that Congresannot deny habeas corpus to
anyone without denying it teveryone.

For the District of Columbia Court of Appeals, & mow clear that the habeas corpus is a
constitutional right, as such reserved to citizand not to aliens. It therefore comes as no s@pris
that it can be denied by the Mca to aliens - somsgecthat the dissenting Judge Rogers wrditar “
from conferring an individual right that might p&irt only to persons substantially connected to the
United Statessee United States v. Verdugo-Urquidé@4 U.S. 259, 271 (1990), the Suspension

= Vienna Conventions on the Law of Treaties23 May 1969, article 53: “A treaty is void if, &tet time

of its conclusion, it conflicts with a peremptorgrm of general international law. For the purpasfethe present
Convention, a peremptory norm of general intermatidaw is a norm accepted and recognized by the
international community of States as a whole asrenrfrom which no derogation is permitted and whieh be
modified only by a subsequent norm of general iiggonal law having the same character”.

2 As a consequence of the Mca judges in the UoBrt@f Appeals have dismissed the pending habeas

petitions of hundreds of Guantanamo detainees.



Clause is a limitation on the powers of Congré&ssthe point of this is to try to (re-) open its
availability to alf®.

It is not difficult to understand how we have cotpethis, but it is difficult to accept. Our
interest in the domestic arrangements of U.S. hasto be a fortiori an “internal” interest.
Unsurprisingly, a few days after the passing of Maa official statement by the UN Special
Rapporteuf’ concluded that many Mca' provisions “are incomiplati with the international
obligations of the United States under human rigats and humanitarian law”. The Mca
contradicts “the universal and fundamental priresplof fair trial standards and due process
enshrined in Common Article 3 of the Geneva Coneest. It confers on the Executive the power
to declare anyone, “including US citizens, withahirge as an ‘unlawful enemy combatant’ — a
term unknown in international humanitarian law suléng in these detainees being subject to the
jurisdiction of a military commission composed afnomissioned military officers”. Moreover,
even “the material scope of crimes to be triedhiftary commissions is much broader than war
crimes in the meaning of the Geneva ConventionisiceSthe detainees are denied the opportunity
“to see exculpatory evidence if it is deemed cfagsinformation”, this “severely impedes the right
to a fair trial”. Finally the denial, even retromet, of habeas corpus to non US citizens (including
legal “permanent residents”), i.e. “ to challenge tegality of their detention”, appears to be “in
manifest contradiction with article 9, paragraplof4the International Covenant on Civil and
Political Rights”.

In fact, the strategy of the Mca is to presentfiae complying with the Geneva requirements.
It does not reject them: it rather declares thaf ‘hilitary commission established under this
chapter” satisfies the requirements “of common ddti3 of the Geneva Conventions.” ( section
948b(f) ). Since the United States has not witlvdrdrom the GCs, it remains bound by them
under international law: however, it has legislateduch a way as to reduce their guarantees and
scope, effectively declaring them unenforce&ble

It is therefore hard to accept that the true megpwihthe “rule of law” is satisfied by this
result: on the basis of the rule of law, the SoméCourt inHamdandeferred to Congress'’s role to
keep the power of the Executive in check. Yet Cesgrhas the authority to override the Geneva
Conventions, which have the same status as fedmnal At this point, if we focus on this
democratic decision “forced” by the Court, we realthat from an external point of view what

% US Court of Appeals, District of Columbia Cirgufiebruary 20, 2007, no. 05-5062., at 26.

% This is a further proof that “structural” reasdmsve been part of the winning strategy in theveaie

Supreme Courts decisions, indirectly serving humgints or “internationalist” or “moral” claims. Otie other
hand, it is impressive, and indeed ironic, fromeaternalpoint of view that in order to grant or extehabeas
corpusto non-citizens it is necessary to conclude th& not construable as a constitutional “right’id also
worth noting that were it a constitutional righethit would not relate to persons, but only to citizens (as if
“rights” in constitutions could natonceptuallyconcern or protect persons as such, as by corgrémst case in for
instance Italy).

z Special Rapporteur on the promotion and protectbihuman rights and fundamental freedoms while

countering terrorism Martin Scheinin: United Nations Press Releasetolidr 27, 2006: viewed at
http://www.unog.ch/unog/website/news_media.nsf

2 In other words, Congress re-interprets the mylitaommission as complying with the Geneva

Conventions. This ambiguity means that the Condnassthe power to interpret the Treaty. On thig fiossible
that the Supreme Court might intervene, affirmihgttdespite the power to legislate overruling tesatif this
power is not exercised, then the interpretationwaf statutes is a matter for the Supreme Ccourtratd for
Congressdlt is true that, under the last-in-time rule, Cargy and the President can pass legislation cortraay
given treaty obligation. But it is significant tha the 2006 Sanchez-Llamas v.Oregdecision of June 28the
Court relied on Article Il of the Constitution ampliotedMarbury v. Madisorin holding that it is the task and
duty of the Supreme Court to interpret treaties.
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deliberation ends up doing is to undermine our g@rednviction that the rule of law, democracy,
and the basic rights of human beings are all diffesides of the same c8in

If we consider the problem simply as a “constitméB question, then we might also think
that when solutions are democratic, they are aaugigd good by definition, or we might
reasonably expect that perhaps the Mca is uncotistial. Of course the question of the separation
of powers should not be set aside within a trddedal democratic enquiry. But there is more which
is of interest forall of us, including in particular the relationshipstleen international and
domestic law. And as a special issue in that despwe also find debates over the meaning and
content of the Geneva Conventions, as well as tmstidutional treatment of them within
democratic states.

5. The other international law.

We find ourselves at the cross road of two maieashs of international law, humanitarian
law and human rights law. Here we are dealing With: the protection of individuals against the
violence of war regardless of territorial limitaigy and human rights law appealing to state
responsibilities starting within their respectiuveigdictions.

Human rights law developed out of the 1948 UnivieBseclaration of Human Rights. Within
its scope, according to article 7 of the Inteimrzdl Covenant on Civil and Political Rigffts“no
one shall be subjected to torture or to cruel, man or degrading treatment or punishment”. It is a
non-derogable provision (according to article #prein times of public emergenty The
Convention Against Torture and Other Cruel, Inhuroarbegrading Treatment or Punishment of
10 December 1984 prohibits both torture and cruel and inhumanttmeat (articles 2 and 16) and
the use or admission in legal proceedings of ewdabtained through torture (article 15). But of
course every human rights provision can be stffiaged on the basis of exceptional circumstances,
in times of war, and here derogations are easdtifjable, simply in the view of the very survival
of a state. This is where human rights law meetaanitarian law, The Hague Convention (1899
and 1907), and Geneva (1949, and 1977 Protocols#. Tommon article 3 of the Geneva
Conventions provides fdus in bello,and not for protection to be guaranteed in peaegetiin its
1986 Nicaraguajudgment, the International Court of Justice asinthat the common article 3
incorporated “elementary considerations of humarityn sum, article 3 requires nothing less than
the respect for dignity through the prohibitiontofture and the granting of a fair trial even with
very limited standards in emergency situations.

“General and treaty rules proscribing torture” @ding to the International Criminal
Tribunal for the Former Yugoslavia judgment kurundzija ( 10 December, 1998)- intend to
“suppress any manifestation” of this crime bothtoe international and individual level, leaving
“no loopholes” (8 146); moreover, “the prohibitiaf torture laid down in human rights treaties
enshrines an absolute right, which can never begaéed from, not even in time of emergency (on

2 There is still much hope that at least some eftlain provisions contained in the Mca may be detid

unconstitutional and void. However it is unlikehat the Supreme Court could interpret ridationshipbetween
the domestic legal order and first principles dftomary international law or jus cogens in a défe way.

%0 ICCPR, adopted Dec. 16, 1966, S. Exec. Doc. NO5E2 (1978), 999 U.N.T.S. 171.

i The reservation attached by the United Statefn¢ United States considers itself bound by Artitte
the extent that "cruel, inhuman or degrading mesiat or punishment" means the cruel and unususthtient or
punishment prohibited by the Fifth, Eighth, andfourteenth Amendments to the Constitution of théedin
States”.

%2 1465 U.N.T.S. 85 (“Torture Convention”), ratifiby the United States in October 1994 and enieted
force for the United States on November 20, 1994.
3 Nicaragua v. United States of America, Merdisgigment of 27 June 1986, ICJ Reports 1986, far. 2

The Court recalled its first use of the expressiothe Corfu ChannelCase (United Kingdom v. Albania, 9 April
1949). (See also, Dupuy 1999, 117-30).
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this ground the prohibition also applies to sitoasi of armed conflicts). This is linked to the fact
discussed below [88 153 ff.], that the prohibitiom torture is a peremptory norm or jus cogens”
(ibid, § 144).

Rules banning slavery, genocide, and racial digodtion and the rule banning torture have
become customary. They impose community obligatiassnoted in the dictum in ICJ Barcelona
Traction case, and moreover “have acquired theistatjus cogens (Cassese 2005, 394). The
influence of the rules glus cogensan be diverse, and may even be dissuading andnppéive
(ibid, 210); on a legal plane it can annul treatgviisions which are in breach wifas cogens
requires conformity with peremptory norms when iipteting treaties or the resolutions of
international organizations, de-legitimizes contraational provisions, and eventually opens up the
path towards universal criminal jurisdiction. Is @dvisory opinion on thieegality of the Threat or
Use of Nuclear Weaportee ICJ held that “a great many rules of humaratataw applicable in
armed conflict are so fundamental (...) to be obsetrigy all States whether or not they have
ratified the Conventions that contain thethy”.

The question then arises as to whether some huigtas norms and humanitarian law can be
hostage to the internal geometrics of differenalegders. It is also clear that it would be tosyea
way out to say simply that international law hashearing on domestic law, and for “us” what
really counts are “constitutional” rights. We wodddl to respect those who are not protected by us
as our citizens, or those we encounter in wartitwg.as far as the Geneva Conventions come into
play, this is the case we enter into an aregusfcogenswhich means that international law is
considered as “imperative” and “intransgressible”

The argument that some core provisions (protedtimgran dignity against torture or from
being executed without evidence, or guaranteeimguwral judge) can be set aside by ordinary
domestic legislation sounds grotesque, even frarora—monist perspective There is of course no
surprise in the traditional claim that even jus exg is a rule in international law and not of
domestic law. National law will address it throutffie constitutional choices of each country. Yet
even so, the particular constitutional device wh&cbhosen- or re-chosen, reformed etc.- makes an
important difference.

6. Recognizing the importance of Jus Cogens

The Swiss constitution was amended in 1999 to grisair supra-constitutional status tes'
regle imperatives du droit internatiorial The Greek Constitution grants the recognizdeés of
treaty or customary international a superior statosordinary law. In 1995 the Russian
Constitutional Court was able to refer to “bothriam rights treaties and to generally recognized
principles and rules of international law” as a ibafor declaring internal domestic law
unconstitutionalCassese 2005, 226).

However, the Geneva Conventions might still be seethey are, i.e. treaty law, though of a
very universal and universally shared scope. Thay be endowed with a status superior to
ordinary law, for example by article 55 of the FelrrConstitution of 1958, although not superior to
constitutional norms. As already mentioned abokie, Netherlands gives treaties a status above
ordinary law. To summarise, with reference to comradicle 3 of the Geneva Conventions, we
should consider how they are recognized, and etsluhich solutions are preferable. Each country
can findits ownway. But some ways are more exemplary than otiatile 25 of the German
Constitution of 1949 introduced a special automattorporation clause for general international
rules. It not only provides that general interoaéil rules are part of federal law, but it alsosadd
that “They shall take precedence over the laws svadl directly create rights and duties for the
inhabitants of federal territory”. As Ingolf Pecrihas written, thanks to this provision, the geher
rules of international law are thereby incorporated national law, and are considered in Germany

3 ICJ Advisory Opiniorf 8 July1996, I.C.J. Reports, § 79, 1996, 8.

% Ibid.



to have a status above ordinary legislation bubwehe Constitution. It is remarkable that this is
not regarded as a manifestation of an ideologioaljrable internationalist “monism”, since it is
held to be a version of a “dualist approach”. Moo “there are compelling (historical and
dogmatic) reasons, however, to argue that the mfléss cogengange above the constitutional
level” (Pernice 1998a, 59, 60, fn 91. See alsmieerl998b).

What is particularly important is not so much howogedures for the transformation or
incorporation of international law are part of thealist or monist spectrum: it is rather necessary
to articulate the principle that some fundamentéérnational rules cannot be left over to pure
democracy within domestic legal orders, but shdaggbart of a constitutional belief.

This possibility is also well known in Italy, wheeeticle 10(1) of the Constitution provides:
“The ltalian legal system conforms to the generedlyognized principles of international law”.
Although international law cannot alter other c@nsibnal values, this article has been taken as a
basis for declaringunconstitutionalall internal provisions which contrast with thengeally
recognized principles of international l&f.

However, by granting customary general principlexanventional law a supra- legislative
status, codified or unwritten rules of jus cogens provided with recognizable mechanisms for
protection.

It is understandable that the very concept of vehgenerally recognized international rule
always requires an interpretive endeavauBut there should be less dispute around coresrule
there is in principle a kind of overlap betweerfatiént evaluations, although it is always lessrclea
than it need be. But would a nation lose its systemutonomy were it to grant jus cogens an
automatic standing within domestic law? The proble not really one of tradition or of different
philosophies of law, as it does not ask all natitinbelieve in the existence of just one god et ju
one system.

Where a higher constitutional pre-commitment can rbade to the binding nature of
international jus cogens, it cannot be the cagetileaConstitutional Court has not other choicentha
to appeal to majoritarian (and hence contingenthatzacy® . If it is a matter of jus cogens, it is
not a question for the democratic will of states.

As | will assume in the last sections below, uifs cogens forms part of the “Rule of Law”, it
should intertwinecommonor trans-systemicules. The need to make it internally intransgldss
(e.g. as appropriate grounds for holding a statutiee unconstitutional) therefore appears to be a
guestion of credibility and coherence for each ¢gurhis is even more so the case for those who
are most concerned with democracy and liberty.

If the destiny for the rule of (international) lasvnot left up to a majoritarian debate, then the
question accordingly becomes whether some esseniigdé of the international “system” are
common ortrans-systemicules to the extent that they can present therasedg the legal point of
connection, i.e. as the rationale, between thedystems. Whereas the main “internal” dispute in
US has been about the constitutional legitimacthefunitary (unified) power of the Executive in
wartime, from an “external” vantage point the isgustead should be whether thde of lawcan
ever be conceived of as “unitary”, and if so to tdnetent.

7. Atheoretical perspective.

%6 The Italian Constitutional Court, in its decision278 of 1992 reaffirmed the principle that wigerule

of international law is identified as being genlrakcognized, then a contrary provision of murétifaw is
unconstitutional on the basis of the “conformingnpiple” of article 10(1) of the Constitution. Seéso the
decision of the Constitutional Court, n. 48 of 1979

87 The analysis which (in 1984) dealt with the,uservice, logic and nature of legal argumentsitio

international law has now been reissued in Koslkamn2005.

3 Nor for the Commander in Chief to request aslatjon to confirm his power to infringe the Geae

Convention and the Habeas Corpus.
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7.1. There is a kind of universality which does aoh to expand the power of one partial
view over the rest of the world, and in fact stsive do precisely the opposite, that is to prowide
logical, rational, or procedural means of contrekothat risk (starting from Kant 1999, 73). As
Juergen Habermas rightly insisted, the principleuniversalization works as a ground for the
justification of our claims, requiring that thoserms be justified “which all possibly affected
persons could agree as participants in rationalodises" (Habermas 1996, 107). The rational
check on the partiality of power-based and selriegted views is undoubtedly tltkeal objective
both in national legal systems which conjugate IEverty and democratic equality, as well as in
the international realm where the conditions fattbontrol are very far from being satisfied. But
even those who point out this dramatic state adrimational law significantly claim that in some
cases a violation of international law is felt a@saiversal” violation, which has nothing to do tit
our “interests or preferences”: “International laway act precisely as an instrument through which
particular grievances may be articulated as unalezees and in this way, like myth, construct a
sense of universal humanity through the act of kimgit” (Koskenniemi 2004, 254).

The root of this sense of universal humanity carbmtinvestigated here. We must rather
instead consider what thew has to offer on this aspect.

Law is not just will or just reasdh as it is claimed from the respective opponentthi
eternal debate between natural law and positive daetrines. The vantage point from which
modern natural law doctrine referred to law wag tifatruths cognizable through reason: Grotius
paved the way for law to be detached from religifaith, assuming that reason could lead us to
some universal principles, regardless of our bdlefGod's existence (Grotius, 1625). But as
Hobbes had earlier insisted, law originated fronsoaereign will Quctoritas facit legem, non
veritag. In medieval history however, this contrast wassidered in a balanced way, and was
reflected within the complexity of the ancient ciitndions: here the law is only partly
“gubernaculum”, i.e. under the will of the sovereidt is also, partly, “jurisdictio”, where the
fundamental laws of the land are beyond his rebtdilgain 1947, 67-92). If ancient law referred
both to justice (in terms of guarantees and imméhdgrinciples) and to authoritative will,
contemporary constitutions claimter alia to have “positivised” elementary guarantees, pples
of reason and humanity, while at the same time lshesen a set of values to be elaborated through
fair democratic deliberation (Habermas 1996).His sense, Western constitutional democracies
assume that they are based on the interplay betdesrocratic sovereignty and “positivised”
reason.

It is not necessary here to resolve the disputevdst positivism and natural law, and to
address the question as to whether the validitjasf must ultimately depend on someoral
arguments, instead of (contingemycial sources(Raz 1979, 47 ff.). Legal documents in our
Western tradition lay bare firm commitments rootfed,instance, in fundamental assumptions like
the Kantian concept according to which law is lagcduse it provides for thational conditions
for the co-existence of human beings as endowédlivitrty (Kant 1996, 1-138) (human beings are
naturally entitled to liberty, thus explaining the conceptaav as the opposite of violence, tyranny,
crude oppression and slavery). As a matter of aw,Western tradition has givéegal force to
norms which, from the Magna Carta to the presagt duarantee respect to human beings both in
the national and the international domain. And assfor the age old notion of the Rule of Law, no
King is legally authorized to violate the fundananaws of the land (Haskins 1955, 535%)

3 Jeremy Waldron (2005a, 146-7) appropriately tedhk alternative idea of law as will or law aagen

as in fact explaining different views on the rofdareign law as well as some attitudes to inteomatl law. Since
in my view law is both, both will and reason haxrefutable implications.

40 I have discussed the notion of the “rule of lapecifically in G. Palombell&he Rule of Law and Its

Core,to appear in G. Palombella, N. Walker (edR§;locating the Rule of LaWxford and Portland: Hart
Publisher. forthcoming.



In international law it is also possible to recagnithis side of the law which cannot be
modified by the “sovereign”, especially given tlegal qualification and role assigned to jus cogens
- a legally structured and recognized notion, desthie interpretive controversies surrounding its
contextual detailed content and consequences.

For instance, according to the International Crahifiribunal for the Former Yugoslavia
(judgment of 14 January 2000), due to their “abolcharacter”, some imperative norms of
humanitarian law “do not pose synallagmatic oblays, i.e. obligations of a State vis-a-vis
another State. Rather (...) they lay down obligatitmsards the international community as a
whole, with the consequence that each and everybmewof the international community has a
'legal interest' in their observance and consedyentegal entitlement to demand respect for such
obligations.**

In the opinion of international law scholars, tireeramon article 1 of the Geneva Conventions
(“The High Contracting Parties undertake to respagtl to ensure respect for the present
Convention in all circumstances”) is very relevéorta broader understanding of international law:
article 1, in fact, “calls on States both ‘to respeand to ensure respect’ the Conventions. ‘To
respect’ means that the State is under an obligédi@o everything it can to ensure that the rirles
question are respected by its organs as well aallbgthers under its jurisdiction. ‘To ensure
respect’ means that States, whether engaged imfictmr not, must take all possible steps to
ensure that the rules are respected by all, arphiticular by parties to conflict” (Boisson and
Condorelli, 2000).

International law encompasses different and compégg of norms: some are the product of
the will of states and gubernaculum, whilst othetssh as the one immediately above, are different.
The system therefore cannot be reduced to a dimgjie or to the logic of a single plane.

7.2 We can pursue this point further by reiteratimg tomplexity of international law, which
Joseph Weiler suggested viewing as a “geology”, andordingly as multi-layered. In fact,
international law can be “unpacked” into “differenb-existing ‘command’ modes which the
‘geological’ survey reveals: International law amfsaction, international law as Community, and
international law as Regulation. Each one of thrasdes presents different normative challenges,
entails a different discourse of democracy andtitegicy, and, eventually, will require a different
set of remedies” (Weiler 2004, 552).

There is no doubt that the main passage, in ouweggris the one featured by Cassese as that
from international lawinter partesto international laveuper partegCassese 2005, 217).

The latter can be also called, using Weiler's metapthe Community layer: it refers to
common assets and cannot be seen within the Iégiarsactional law simply because it deals with
something else: “Rights or ecological norms represemmon spiritual assets where States can no
more assert their exclusive sovereignty, even witheir territory, than they could over areas of
space which extend above their air-space”(Weile®420656). Certainly, this layer generates
theoretical and political difficulties. It leads®to the idea of some common good which is perhaps
too thick to preserve its legitimacy as a universa'>. Therefore, beyond its Kantian slant, it also
discloses our discomfort with its weaknesses, ‘ftbgons of consent, the closure of exit, the
unpacking of the State and, finally, the existeateCommunity’ without Polity.” (Weiler 2004,
557).

I would suggest testing and re-locating jus cogamnd the interplay between national and
international systems within the coordinates of tigology.

4 The Prosecutor v. Zoran Kupreskic and othé@TY Trial Chamber, Judgment, The Hague, 14 Jgnua

2000, Case No. IT-95-16-T, para.519.

42 Nonetheless, on its substantive capacities ikereich reflection and study: this issue can be

differentiated and refers instead to constituti@asion of international law. See lastly, Peteasim 2006.
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The point with the multi-layered system of intefoaal law is its capacity of evolving
through the production of new layers. This suggessihould enable us to realise that evolution in
the geology of the system of international law egnrbe addressed by domestic legal orders
through interface rules incorporated into theiusture years or centuries ago. While States produce
the “community” layer, providing international lawith new “communal” interests, granting
protection that is directly referred to actors asubjects- like individuals- unknown in previous
“slices” of its development, the question begslfitag to whether this has now accordingly brought
constitutional states to register such changes.

It is not reasonable to suggest that domestic systeshould address the problem of
international law on the basis of rules which wedmnstitutionally enacted when the rule of
international law was totally different from its gsent-day form. The concern for the
accommodation between the two different systengiraies from some constitutional rules which
belong mostly to a different “geological” era, whamernational law was based simply on
sovereign equality as a matter of authority andhenmaxim “pacta sunt servanda” as its imperative
rule of law. Whilst International law does not kxde any of this from the layers perspective, it in
fact includes much more.

As far as the transactional layer is concernedefbes, what was perceived as a “rule of
international law” was restricted by the perspexfivevailing at the time and was entirely based on
the recognition of the public personality and eduaif territorial states (Kingsbury 1998). There
was perhaps an order of natural law which reasdn@nGod had created: but the order of universe
was subject (Hugo Grotiughe Rights of War and PeadBook 1) to the principle opacta sunt
servanda:the logical premise of international treaty law. fact, the principle should be seen,
beyond any moral considerations, as the only plesddgic on which international law is
conceivable as transactional law among states, capéble of providing existential services.
Without this principle, no actor would ever becoaparty, would ever enter a legal setting. There
would be no (transactional) law. To abide by the af law would in this case mean excluding the
very possibility of law in the absence of this presd ought-rule.

When we refer to human rights, humanitarian lawjrenmental law, the “community” or the
“constitutional” arrangements of international Egtion, the law is not just dealing with “states”
but is also addressing common problems througksstaarticipation, and making individuals
(albeit passive) objects of the law.

For sure, the merit of the thousands of provisimhiaternational law is a problem both from the
point of view of legitimacy and democratic concemdsvertheless, the premises for this new area
within which also individuals fall under the juristion of international law again concern the rule
of law. In a sense, yes, for individuals to beuttbed” by international law means that their
appearance among the “objects” is preserved (psrHapternational law deals with humans the
way it deals with whales and trees”) (Weiler 20888). For this new layer, however, the rule of
law obeys the principle of recognition of peopléhasnan beings on the very thin premise that
humanity is worthy of respect as a matter of lavbitkariness, violence, unjust procedures would
therefore fall within the category of non-law. Moxwer, any claims about the legality, so to speak,
of such actions would “torture the law” (Alvarez(g).

In a sense, what holds true of the rule of law hs#rical and institutional concept, along with i
reference to conditions of coexistence within adfamental law of the langhich must not be
distorted by the sheer will of the sovereibas come to influence and “contaminate” inteovel

law. From the point of view of this different “lag’ an aspect of internal consistency comes into
view to which any appeal to the rule of law shdolgically speaking be bound: the issue of
consistency applies between the national and iatemmal domains, and it arises because someone
(say a court or a state) intends to evoke- andievad that it is necessary to refer to- the rullaaf
The question is one which is incumbent on thiefantity: and it concerns the meaning assigned to
the rule of law, i.e. consistency or coherencevbeh the meaning of this appeal both internally
and externally.



This however would not be such a visible issue virirnational law to be conceptualised mostly
from the transactional layer, i.e. as involving ttienain of sovereign wills.

As far as their substantive aspect is concernedetery the principles and rules which are
commonly held to form part of jus cogens - even ghthere are disputes involving semantics,
applicability or implementation - are considereddifine an area of positive law that cannot be
changed at will by sovereigns. And that whichstitntes the grammar of that content is immune
to transactions, coincides with that which is seey to differentiate between living under the law
or outside of it. Crimes such as genocide, slavarytorture*®, as well as breaches of other
provisions providing humanitarian protection oraguizing the principle of a fair trial, cannot
seriously (i.e. consistently) be regarded as a gbanie part of international law and if anything
amount to projections onto international domainnwéta-rules endowed with the same rational
status and already positivised within our own naldaw. And it is precisely this circumstance
which teaches us, when some Western concept sutheasile of law is invoked (as part of a
specific institutional tradition), that nonethelegés meaning and principled claims, protecting
individuals as human beings per se, express a rsalveoncept as such incompatible with the
imposition of spatial limits. This is why the inwvatgon of the rule of law prevents us from closing
our eyes when confronted with the concept's supt@mal scope.

To summarise therefore, our “geology” shows up & tevel, that ofsuper partedaw. This
new context within international law within its lardest understanding cannot be explained by way
of the meta nornpacta sunt servandaor is it possible to refer to that norm alone. Tagpect for
the rule of law, an issue normally regulated inddlynwithin national legal systems, can no longer
simply be contained within those same limits.

7.3. Returning to our “geological’ model, it can be disa order to engage with a second
question of no lesser importance. Within the framéwwhich | propose, jus cogens contains the
essential elements on the basis of which the \d&y df the rule of law can be conceived outwith
the confines of national law and within internatibfaw. Jus Cogens in fact displays a feature of
positive law which requires obedience even forations and agreements of “sovereigns”: this is a
semanticcharacteristic of the rule of law and a factorl#img the rule of law as such to exist,
irrespective of whether it applies to the structof¢he rule of law within a particular legal syste
or within international law. For this reason, jusgens can offer a reason for reviewing the
connection between systems (both internationalreatbnal legal orders). It encapsulates general
principles which are born directly out of the legailture which is already part of the Western
baggage.

Moreover, those very same peremptory norms which fpart of jus cogens do not depend
on a direct political content and do not expressiags of a similar nature, even though they may
deeply interfere with political decisions which app to be incompatible with them: by contrast
they progressively set out the contours of an afgaotection from states and other actors or from
the very “policies” of the international communitgyentually, they do not thereby call for the
abolition of the boundary or the distinction betweingle states and the international community.

Now, a potential problem arises from the observatiwt the rule of international law seems
to have no connection with democracy (Weiler 2@, ff). This observation can be unfolded on
different planes. Surely it means that it is rathefair to celebrate the myth of the rule of law on
the one hand, whilst on the other hand concealiegfact thatour belief today would ask for a
strict connection between the rule of lamd democracy (the missing term in the international
arena). This second element is unfortunately utehlai (or better, not yet obtainable) and the two
terms appear to be decoupled when we pass frormational constitutional democracies to the
international scenario.

43 Waldron (2005b) defends the prohibition of tioetin terms of “repugnance to law” ( 1718 ff.)dan
accordingly as an “archetype” both in American Lavd in International Law.
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On the other hand, it is worth noting that thigical argument can also be used to support
different “conservative” aims: this same argumeast,the lack of democracy in world relationships,
is presented as a reason to disregard internatiwr&lpranational normativity, and to conceive-- as
rightly subordinated to national democracies’ pties-- of all international law, including bothgu
cogens and free conventional agreements, botlic@lisand transactional policies. Here lies one of
the most important misunderstandings.

The acknowledgment of the international democrdéficit is of course rightly referred to
when the system of international law is considdmedniversally impose substantive preferences,
choices which should result from contingent ledgisfabetween international actors. But we should
be careful in reiterating the same concerns whatirdgwith the pre-conditions for the respect of
human beings and coexistence under the rule ofwawch are positivised especially through jus
cogens, and as a matter of fact do not necessdgipgend on any democratic participation. The
legality of those positive rules might turn out not tothbe worst of starts, even were we to move
towards a kind of international democracy. Thenp@ that both rule of law and democracy are
Western ideals, which all countries other than \&f@stcountries are entitled to use against one
another. Moreover, on historical evidence, theyrartealways coincident, and conceptually they are
different. Democracy as such was for many centur@sa full and feasible reality, even though
nonetheless the ideal of the rule of law was mttihally concrete, and was already fighting
absolutism, arbitrariness, and protecting certasidrights of the “English”.

The area of jus cogens, as far as humanitariarafadirthe respect for dignity are concerned, is
legally assumed to be located prior to the point wherkicat- political” issues can stafBeyond
that line, the struggle for human rights and thetgmtion of the environment are issues which
certainly reflect a great deal of the tension betweolitical choices, economic power, and the
impossible “neutrality” of legal decisions. By coagt, the realm of inderogable norms is much
thinner, and theecessityof such normsas endowed with the legal force of positive lawnas-
negotiable (even- and all the more so- where ttmitent is controversial), and as such should not
be exposed to these objections. The good argurbestsd on democracy, relevant as they are, are
nonetheless of less central importance here.

As just mentioned, the connection between theafilaw and democracy, with which we are
so familiar, is one between two distinct concepty] the appeal to the former was cherished for
decades and centuries before democracy was ablmdoge. Whilst we cannabw appreciate the
rule of law as a series of rules compatible eveh winotdemocraticcommunity, it is also true that
we could reasonably grant priority to the rule aivlas a premise for rooting the exercise of any
kind of “authority”, and would not thereby conceiof democracy as casting aside the rule of law,
or operating withodf. We easily acknowledge that democratic decisicsdot have the chance to
accept or reject the rule of law, but the latterd(asay, the separation of powers which is asstiat
as part of the rule of law) is a pre-condition floe existence of a system which is not based on the
sheer whim of the dominant rulers.

If all this holds true, this igiconsistent with the assumption that the rule tdrimational law
must still be “decided” when it must be enforcednational law or asks for its compliance.
Reliance on internal democracis undoubtedly needed wheassessing the relevance or
implementing the range of international commitmentst it is inconsistentwhen it is not such
issues that are at stake, but rather the veryemdstand meta-rules implied by the rule of law onto
the international domain. This inconsistency shdakter appropriate constitutional interpretations
or changes where appropriate.

a The virtue of the “rule of law” (Raz 1979, 2229) is discussed by a huge legal theory liteeatkor

an overview, Tamanaha, 2004. Cf. also my elaboratid?alombellaThe Rule of Law and Its Cqrsupra
footnote 40, and some previous general premisBaliombella 2006b. For the “priority of the righRawls 1993
(Lecture V).
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8. Conclusion.

Since any law can be infringed, we are not argliege that international law cannot be
broken. Moreover, there is no legal reasoning whiah supply material political will. But as a
matter of legal reasoning, there are cases in whiglsgannot appeal to those solemn theories which
refer to one’s “own country”, as in the spirit afght or wrong, our law”.

In the case of jus cogens, it is not logically pissible to state that its violation concerns the
international system, not the domestic rule of lamless in the contingent case that internal proper
provisions (if any) are made.

On the one hand, any infringement of the minimumditions for the rule of law means
denying that the international legal system is stesy of law of its own, and not just contesting
some particular provisions. On the other handumed the unity of the rule of law, it is not
possible to conceive of the rule of (internatidrialv as not being valid under the rule of law
within “this” jurisdiction.

My contention is that if jus cogens is part of thke of international law, its legal implication,
regardless questions about its moral nature, tsithaormative content offers a common frame of
reference: as long as its normative content alsw@irgs part of the institutional ideal of the rufe o
law, it provides in Western countries for a thinreoon basis between national and international
systems. In other words, the minimum guaranteepi®fcogens are undeniably trans-systemic
connections, and the appeal to the rule of law r(et@t “in this jurisdiction”) cannot be but
contradictory if it purports to de-activate them.

Given the material and formal separation betweestesys, this structural link should be
recognized and implemented by means of appropratestitutional provisions, or through
constitutional interpretation, and there is no osasvhy democracy based considerations can
obstruct it. Although the international and domedtigal systems are separated, the rule of law
offers a final argument against the total laclkoy relation between the systems. The rule of faw i
not compatible with the denial of the applicabild/jus cogens which would be legally untenable
and contradictory insofar as it denies the rulafin both systems.
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