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INTRODUCTION: The Inferno
Midway through life’s journey and a few years hence, it came to me to inquire of
the state of those I had encountered sometime before in the wood of error before I had
sought to ascend to the mount of joy. At that time, I traveled the wood in the hope of
aiding those attacked by the offspring of two great beasts. In days past, three beasts
ruled the wood attacking and ravaging countless souls both young and old. One beast,
displayed many colors and had exceedingly long claws with which it scarred and
disfigured some and destroyed others. Its teeth were exceedingly sharp and those
suffering its bite new pain and death. This beast was called Sexism. The second beast
was pale in color with a sweeping gate. It placed many souls in fear and inspired great
terror through its roar. Those who opposed it and the entire wood knew its might and its
power to destroy. Through its teeth, it killed instantly and by practice it displayed the
carcass of those it destroyed for all to see. Racism was the title given to it. A third beast
also prowled the wood and by its great tail it swept its prey from their feet and trampled
them under foot; grinding their faces into the dirt with its immense hooves. This third
beast was the oldest of the beasts. It was arrayed with many colors and fat from the many
souls it devoured. All knew it as Poverty.
From time to time, cadres of warriors joined together to oppose one or the other
beasts and in my youth hunters of stout heart assailed the second beast and drove it back
to the shadows from whence it still strikes. To prevail against this second beast these
great hunters fashioned special weapons that could wound the beast and decrease its
power. Though more fleet of foot and elusive, the first beast also succumbed to an
onslaught of hunters and yielded territory it formerly controlled. Alas, because of its age
and past failures against it, many accepted the reign of the third beast saying “this beast
shall always be with us we can at best avoid it ourselves and possibly aid its victims.”
Unbeknownst to some, these three beasts yielded two offspring. Though mighty
like their predecessors, the offspring had small stature and narrow gaits. They left faint
tracks that seemed as those of the older beasts, so many doubted that offspring were sired.
The doubters claimed that the first beast with its many colors and long claws fell upon the
supposed victims of the offspring or that it was the third beast that all should avoid who
had attacked them. Yet, the victims knew that offspring prowled the wood and that these
creatures daily devoured their kindred. The two offspring traveled to together sometimes
sharing prey. The larger of the offspring had many colors, long claws, and a great tail.
On either of its two heads were written “sexism” and “poverty” and on its underbelly
“environmental destruction.” Its sibling was pale in color with long claws and sharp
teeth. Like the larger creature it also had two heads. On one head was written “racism”
and on the other “sexism” and on its underbelly “environmental destruction.”
In days now past, I was called to join the hunt against this second creature.
Though I and my associates were few we were confident that we could track this creature
and cut back its territory. Armed with two of the weapons that prevailed against the
second beast, a lance dubbed “Equal Protection” and a sword called “Title VI,” I and my
colleagues road the wood to respond to cries for aide. Sadly, we didn’t know that the
creature we hunted was immune from the weapons that had diminished the power of the
second beast, but we soon find out that neither “Equal Protection” nor “Title VI” stood
much hope against the creature its victims called “environmental racism.”
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If you are a person who is squeamish about issues of race, perhaps you should
stop reading here. The remainder of this article talks specifically about the relationship
between race law and environmental protection. I recognize up front that in some minds
this subject warrants less consideration and exploration as the cynical views of a
privileged law professor whining about the supposed but more likely imagined injustices
against racial minorities; a subject that is uninteresting in the minds of many of our
nation’s racial majority.1 Others’ distaste for the subject matter may rest in its seeming
irrelevance to the important subject of environmental protection that places vast human
and animal populations at risk through phenomena like global climate change. Such
reader’s may feel, as one of my former students, that cries for environmental justice
threaten all people’s well being by distracting us from the life and death issues facing the
entire planet. If you fit either of these two descriptions you should probably put down
this article to save yourself time. On the other hand, if you keep reading you may find, as
Dante, that even a distasteful journey may carry great benefits.2
Mounting environmental challenges command an ever increasing prominence
within American society. Unbeknownst to most Americans, decision makers at all levels
of government have routinely formulated and implemented environmental decisions that
affected local communities, the nation, and the globe. For some communities, those
decisions increased pollution exposure, health risks, road hazards, odors, and blight while
for other communities environmental policies maintained or created greenways, walking
trails, convenient transportation options, and increased environmental quality. The
difference between the decisions can often be explained by race, other times by income,
and sometimes by a combination of the two. This article explores the unsuccessful
attempts to use civil rights law as a means of addressing racial bias, perceived and
otherwise, in environmental decision making. In five parts, the article examines the
intersection of environmental decision making and federal civil rights law.
Part I of this article chronicles the experience of local activists in Genesee County
Michigan and their efforts to prevent the “environmental injustices” caused by the
Genesee Power Station pollution permit. These local residents filed one of the first
administrative civil rights complaints to the Environmental Protection Agency
complaining that pollution from the facility had a discriminatory impact on the black
residents of Flint Michigan proximate to the plant. This part recounts their journey
through the administrative and judicial systems of the state and federal governments in an
effort to prevent pollution from the facility from harming the elementary school students
and residential community next door.
Moving beyond Genesee County Michigan, Part II reviews federal cases across
the South that involved challenges to the environmental decisions of state and local
officials. The courts in these cases almost uniformly reject claims of racial
discrimination under the Equal Protection Clause of the United States Constitution or
Title VI of the Civil Rights Act of 1964 based on the plaintiffs’ failure to prove
discrimination based on race.
1
2

See JOE FEAGIN, RACIST AMERICA: ROOTS, CURRENT REALITIES, AND FUTURE REPARATIONS (2001).
DANTE ALIGHIERI, INFERNO: THE DIVINE COMEDY (Batnam Classics ed., Tandem Library 1999) (1314).
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Part III of the article considers the development of equal protection and other
antidiscrimination law since the 1960s in an effort to understand the failure of
“environmental racism” claims in the courts. To that end, Sheila Foster’s discussion of
Democratic Process and Motive Review theory, David Allen Freeman’s elaboration of
the Victim’s and the Perpetrator’s Perspective of antidiscrimination law, and Matthew
Lindsay’s model of ethnic competition are reviewed. Drawing on the insights gained
from these discrete perspectives, this part shows the theoretical basis for federal courts’
resistance to claims of racial discrimination in environmental decision making.
To provide a historical complement to the legal perspectives offered, Part IV
reflects on the concerns raised by Dr. Martin Luther King Jr. and the Kerner Commission
in 1967 and 1968 that many forms of racial bias present in the nation’s cities remained
unabated despite civil rights legislation. Four decades later, segregation in housing and
education remain as fixed reminders that civil rights laws were embraced as a popular
means to eliminate the overt de jure segregation of the South but not the covert de facto
segregation of the North. Because environmental injustice claims typically correspond to
the latter and not the former, the nation’s antidiscrimination law serves as an ineffective
weapon to challenge the disparate racial effects of environmental decisions.
Part V explores pending legislation on “environmental justice” in the United
States Congress and its potential for resolving communities concerns. The proposed
legislation builds on Executive Order 12898, issued by President William Clinton, as a
means to address human and environmental inequities that result from federal programs,
policies, or procedures.
The article concludes with recommendations for Congressional action that
addresses the challenges posed by the issue.

PART I
THROUGH THE GATES OF HELL: The Genesee Power Station Complaint
Complainants Journey
The priest and the sister (Complainants) running the Catholic Prayer Center in
Genesee Township, in Flint Michigan began a long and difficult journey when they
overheard a discussion about a new waste incineration facility moving into their
community and decided to do something about it. 3 They alleged that the Michigan Air
Pollution Control Commission (MAPCC) engaged in environmental racism by issuing a
Prevention of Significant Deterioration (PSD) permit for the Genesee Power Station
(GPS), a wood waste incinerator.4 The grant of this permit authorized the construction of
3
As an attorney with the Environmental Protection Agency, the author participated in the agency’s efforts
to address environmental justice from 1992 to 2000. From 1997 to 2000, the author led the EPA
investigation of this complaint under Title VI of the Civil Rights Act. Although the prayer center sits in
Genesee Township, the Father and Sister operating it routinely served the needs of Flint residents across the
street.
4
The Father and Sister forwarded letters to three different EPA offices in 1992 concerning the Genesee
Power Station permit.
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the GPS in an otherwise vacant industrial park in the Genesee Township.5 The facility
was proposed for a location roughly one third of a mile south from the predominately
black Carpenter Road Elementary School6 with a student body of four hundred (400),7
consequently, the community residents were prepared to fight for the health of their
children.8 The Complainants discussed disdain over the placement of the facility9 and its
selection process which was seen as ruthless, insensitive, dangerous and driven purely by
economic factors.10 Furthermore, the Complainants pointed out the dangers and risks
posed by the expected use of trucks on the same residential streets that their children
played in, and the odors from the facility and other pollution sources in the area.11 They
contacted community leaders and began an ill fated journey that has yet to end.12
Their first stop was a meeting of the MAPCC,13 made up of eight representatives
appointed by the governor 14 whose function was to control air pollution and air pollution
sources in the state of Michigan.15 It held the exclusive authority to approve or deny
applications for all air permits in accordance with Michigan law. 16 Working in
conjunction with the MAPCC, 17 the MDNR was responsible for the technical review of

5

See author’s investigative notes.
Id. Carpenter Road Elementary school houses grades K through 5.
7
Id. The majority of the students receive free or reduced lunch. The school is located in a neighborhood
with primarily small houses, apartments, and a subsidized housing project.
8
Id.
9
Id.
10
Id.
11
Id. In interviews, both the President and the Spokesperson for Flint-Genesee United for Action, Justice,
and Environmental Safety expressed concern over odors from the facility. See also, Supplemental
Memorandum from the Sugar Law Center to the OCR (1995). The Sugar Law Center submitted
information regarding over 257 pollution sites in Flint. Id.
12
Complainants continued to raise concerns about the facility for many years as it frequently appeared on
Michigan’s list of the worse permit violators. Id.
13
Id.
14
Flint Watt was the Michigan Department of Occupational Health representative; Nicholas Kachman was
an industry representative; Jacki Savage was an industry representative; Linda Berker was a public
representative; Robert Craig represented the Michigan Department of Agriculture; Jan Wilson was a local
government representative; Frank Russwick, Jr. was the Michigan Department of Natural Resources
representative; and Dr. Robert Honicky was the public health representative. Id.
15
The MAPCC and the MDNR conducted the public hearing process that concluded in the December 2,
1992, issuance of the GPS PSD permit. Id. The MAPCC was made up of Dr. Richard Honicky, Mr. Flint
Watt , Ms. Linda Berker, Mr. Edward Kachmann, Ms. Jacki Savage, Mr. Frank Russwick, Mr. Robert
Craig, and Ms. Jan Wilson. One Commissioner, Dr. Richard Honicky, was not present at the December 1,
1992, hearing. All of the Commissioners at the GPS hearing were white. Id.
16
In September of 1993, the MAPCC was abolished and its authority was placed in the MDNR Air Quality
Division. The Air Quality Division had sole responsibility for issuing air permits, enforcing air pollution
laws and regulations, and conducting all public hearings on air permits until October 1995. On October 1,
1995, the responsibilities of the MDNR were divided between the MDNR and the newly created Michigan
Department of Environmental Quality (MDEQ). By Executive Order 1995-18 Michigan Governor John
Engler reorganized the MDNR. The executive order placed responsibilities for environmental permitting
and enforcement in the MDEQ while making the MDNR responsible for natural resources protection.
Since, October 1, 1995, the MDEQ Air Quality Division has held responsibility for air enforcement and air
permitting decisions in Michigan.
17
Id.
6
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all applications to ensure compliance with all applicable environmental law and
regulations.18
Once a month, the MAPCC held a meeting to oversee permit hearings19 to discuss
drafts produced by the MDNR in cooperation with the permit applicant.20 Prior to the
hearing, the MAPCC would be provided with a staff activity report for the upcoming
hearing21 which contained background information for the proposed project, significant
dates in chronological order and the specifics of the site as well as technical concerns.22
During the meetings, the public was allowed to speak 23 in the order in which their
comment cards were received,24 although the Commissioners could decide to limit the
time for comments per speaker. 25
In accordance with their rules, the MAPCC gave notice to the public of the
hearing on the draft GPS permit 26 held some sixty-five miles from the proposed
location. 27 The MDNR made copies of a draft permit available to the public and
published notice that a public hearing regarding the draft GPS permit would take place on
October 27, 1992. The initial GPS hearing took place in Lansing, Michigan at the
Michigan Department of Public Health hearing room during the late morning and early
afternoon. Of the sixty or so people present during the hearing, six of the eighteen
attendees28 commenting on the proposed GPS facility were black.29 Prior to the hearing,
the MAPCC was required by state and federal regulations to review and respond to
written public comments submitted on the proposed draft, however, because the MAPCC
failed to comply with this requirement, the hearing was postponed,30 and rescheduled for
December 1, 1992, at 9:00am.
Many Flint residents did not have transportation to attend the hearing to
participate, and others traveled with the Complainants on a charter bus. The residents
were instructed to arrive at the meeting location at 9:00 am. The residents arrived on
time as instructed, but the GPS public hearing did not begin until roughly ten hours later,
18

Id.
Id.
20
Id.
21
Id.
22
Id.
23
Although the MAPCC had no formal operating procedure for conducting its meetings, the Commission
followed set routines in conducting their meetings. Hearings began with a presentation by an MDNR staff
member regarding the proposed permit. After the staff presentation, the MAPCC would make inquiries
regarding the permit and then invite the permit applicant to come forward to make a presentation. At the
close of the permit applicant’s presentation, the public was allowed to come forward to make their
comments. Id.
24
Id.
25
The MAPCC Chairman had no written operating procedures, but instead exercised discretion in
conducting meetings in accordance with a set of practices established over time. Id
26
Id.
27
Other hearings held during the meeting involved permits proposed for communities in Marquette County,
Michigan located over 300 miles away. An examination of other hearing records from 1991 and 1992,
shows that permit hearings were held in Lansing for facilities in Oakland County and Ferndale roughly 44
miles and 73 miles from Lansing, respectively. Id.
28
Id. The audience was made up of persons attending the GPS hearing and other MAPCC hearings held
that day.
29
Id.
30
40 C.F.R. § 124.17(a)(2) required that the MDNR describe and respond to all significant comments.
19
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at 6:40pm. Routinely the MAPCC allowed elected representatives and others the
opportunity to be heard in advance of a hearing due to scheduling conflicts. However,
when a black state representative31 requested to offer his views on the proposed Genesee
Power Station in advance of the hearing due to conflicting business at the Michigan
House of Representatives he was told to “wait with everyone else.” 32 Without
explanation, an African American University of Michigan instructor was also denied a
request to speak in advance of the hearing in order to proxy an exam that evening.33
Notwithstanding eighty-four participants, a full agenda, 34 and four other meetings
scheduled for that day, 35 the Commissioner did not exercise his discretion to place
restrictions on comments for the hearings.36
Because earlier hearings were unrestricted and so much time had passed time, the
MAPCC discussed postponement of the GPS hearing. One representative from both the
public and the permit applicant was asked to address the Commission.37 The public
representative requested the hearing be rescheduled out of concern for those who had
waited all day, as well as to allow more residents to participate. The applicant
representative requested the hearing continue for financial reasons. The Commission
voted and decided to proceed with the hearing. The participants were then given less
than five hours to review the limited number of copies of the revised twenty-five page
draft permit that contained fifteen modifications and responses to comments; despite the
MAPCC’s standard practice to give two weeks to a month’s notice of modifications to a
proposed draft.38 Despite the lengthy delay, twenty-four members testified late that night;
39
blacks represented the vast majority of participamts.40 At 12:40am, the GPS permit
was approved by the MAPCC by a vote of six to one.41
Acting as a representative for the Complainants, the Sugar Law Center (SLC),
raised concerns about the Michigan Air Pollution Control Commission’s (MAPCC)
31

The former representative subsequently became a Genesee County Commissioner. Id.
Id.
33
In order to speak the instructor traveled 130 miles to Flint and back. Id.
34
The December 1, 1992, meeting agenda included more scheduled hearings than any other meeting held
that year. Four of the six MAPCC meetings held in 1992, had two or fewer public hearings scheduled. The
October 27, 1992, MAPCC meeting agenda included three scheduled public hearings. Id.
35
Sometime after 2:00 p.m. members of the public and the permit applicant requested that the MAPCC
reschedule another scheduled hearing. The MAPCC granted their request. Id.
36
In contrast with the December 1, 1992, meeting, only 60 persons had expressed interest in participating
in the October 27, 1992, MAPCC meeting. The October 27,1992, meeting still concluded at 9:50 p.m. Id.
37
Commissioner Berker was the only public representative on the MAPCC. She was also the only
Commissioner who voted against issuing the GPS permit. Id.
38
Id. The November 30, revised draft permit removed restrictions on the wood waste fuel present in the
earlier draft. Arguably, the MDNR should have reissued the revised draft permit for an additional public
notice period before finalizing the permit. While the additional seventeen day comment period provided by
the MAPCC provided the public more time to review the October 5, 1992, draft permit, it failed to provide
meaningful notice that the permit conditions they were reviewing had been significantly modified. Most
importantly, the public had no reason to expect that prohibitions present in the October 5, 1992, draft would
be absent form the revised draft permit considered by the MAPCC.
39
Residents also submitted a petition from the community of 1,646 persons who opposed the facility. Id.
40
According to commissioners the large number of African Americans at the December 1, 1992, hearing
was exceptional because African Americans rarely made up a majority of the audience at MAPCC hearings.
Id.
41
Id.
32
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issuance of the initial Genesee Power Station (GPS) permit through a series of
submissions to the Environmental Protection Agency (EPA). The Michigan Department
of Natural Resources (MDNR) succeeded the MAPCC as the state agency responsible for
administering the states Clean Air program. In its February 10, 1997 submission to the
EPA, the Complainants claimed that the MDNR’s permit review process exacerbated
environmental burdens in communities as a result of the MDNR failure to account for the
racial or environmental impacts of the proposed new sites. They further argued that the
concentration of numerous pollution facilities in predominately black communities was a
result of the MDNR’s “see no evil, hear no evil policy.”
In an effort to prove disparate impact in its application of the MDNR/MAPCC’s
policy concerning the issuance of the GPS permit, Complainants presented numerous
statistics. The Complainants noted that the GPS is located in a residential area comprised
of more than fifty percent African Americans despite the county’s African American
population only amounting to nineteen percent and a state wide population of 13.9
percent African Americans.42 The Complainants also cited that African Americans will
receive the bulk of the impact from the facility as cancer and other impacts attributable to
the facility have a fifty-nine percent chance of affect non-whites.43
In a Supplemental Memorandum from the SLC, the Complainants stated that the
MDNR/MAPCC refused to consider the cumulative environmental or racial impacts of
the permit on the affected community and alleged a disproportionate and adverse impact
on African Americans with regard to pollution sources within Genesee County. The
Complainants based their claim on a study of all major air permits in Genesee County
and a report identifying two hundred thirty six potential and thirty-nine known
environmental risks within a three mile radius of the GPS. 44 According to the
Complainants, the surrounding area oaf the GPS “presents a substantial risk to human
health from environmental conditions.” To further support their claim of disparate
impact, the Claimants submitted statistics to the Office of Civil Rights (OCR) stating that
in Genesee County African Americans are fifty percent more likely than whites to live
within a one mile radius of a permitted air facility.45 Of the residents residing within a
one mile radius of a facility, the Claimants submit that twenty-seven percent are African
American while they account for only 19.6 percent of the County population. 46 In
addition, 99.8 percent of African Americans in Genesee County live within one mile of a
permitted source of air pollution in comparison to 49.3 percent of whites.47 Of those
affected by emissions from the top fifteen pollution emitters in Genesee County, 39.1
percent are African American.48
According to the Claimants, one adverse effect of MDNR’s permitting policy was
the detrimental impact that would result from GPS’ emission of 4800 pounds of lead per
year in a predominately African American community with numerous documented cases
of children with elevated blood levels. The Claimants supported their claims with
evidence of the following: (1) An analysis of Emissions and Impacts for the Genesee
42

Id.
Id.
44
Id.
45
Id.
46
Id.
47
Id.
48
Id.
43
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Wood Waste Boiler; (2) A 1995 risk analysis of the GPS performed by Dr. Stuart
Batterman, a professor at the University of Michigan School of Public Health – the report
included air dispersion modeling based upon final permitted emissions and the Wood
Waste Procurement and Monitoring Plan; 49 (3) The Impact of Lead In Michigan (A
Science Report to Governor John Engler) prepared by the Michigan Environmental
Sciences Board Lead Panel, March 1995;50 (6) A letter from Dr. Robert Soderstrom of
the Genesee County Medical Society expressing concern about children with elevated
blood levels residing near the facility; 51 (7) A map from the Genesee County Health
Department showing elevated blood cases reported to the Health Department for the
years 1988-1994;52and (8) The deposition and trial testimony of Drs. Rebecca Bascomb
and Stuart Batterman regarding the health risks for children associated with elevated
blood levels.53
On August 4, 1995, the Complainants alleged in a letter that four of Michigan’s
five municipal solid waste incinerators have been granted permits by the MDNR in areas
that have substantially higher concentrations of African Americans than their respective
county-wide populations. They contend that on average, forty-three percent of the
surrounding population with a one mile radius is African American, while their statewide
makeup is less than fourteen percent. Consequently, the complaints argue that African
Americans are disproportionately subject to pollutants.
During interviews conducted in August 1997 and September 1998, witnesses
alleged that race improperly influenced MDNR’s decision to post armed guards at the
October 20, 1994 Carpenter Road Elementary School hearing (“October 1994 hearing”),
and that the hearing was ended improperly.54 The residents claimed that the Carpenter
Elementary School hearing was the only hearing that took place in a predominately
African American neighborhood near the boarder of the facility. 55 According to
witnesses, the residents were confronted with white armed guards posted at the doors of
the elementary school.56 The presence of the guards baffled and disturbed the residents
because there was no apparent disturbance to necessitate their presence, and guards had
not been present at any of the other hearings. One of the residents was told by one of the
guards that they were there to protect the MDNR from the residents attending the
meeting; 57 however, the residents contend that their presence created an offensive
environment and ultimately led to the MDNR’s premature adjournment of the meeting
before everyone had an opportunity to be heard. Ultimately, the Complainants and
residents expressed the concern that the presence of the armed guards was for the
49

Exhibit 25, Appendix to Plaintiffs’ Brief, NAACP v. Engler, Genesee County Circuit Court, 95-38228CV.
50
Exhibit 45, Appendix to Plaintiffs’ Brief, NAACP v. Engler, Genesee County Circuit Court, 95-38228CV.The Michigan Environmental Science Board charged by Governor John Engler to identify and rank the
various routes of human lead exposure; prioritize targets for remediation through exposure reduction and
evaluate the efficacy of lead remediation techniques.
51
Id.
52
Id.
53
Id.
54
Id.
55
Id.
56
Id
57
Id.
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protection of the MDNR from the black residents of the community and the premature
adjournment of the hearing was reflective of the MDNR’s blatant disregard for the
largely African American audience in attendance.58
EPA’s Office of Civil Rights decided to hear the administrative complaint 59 in
January 1995 which had been files two years lost previously.60 This was a direct result of
the Michigan Department of Natural Resources Air Quality Division decision to approve
a supplemental permit and the authorization of the facility’s operation.61
On July 11, 1995, the Flint Chapter of the NAACP and Neighborhoods United
For Action brought an action in the United States District Court for the Eastern District of
Michigan against the state of Michigan, Governor John Engler, MDEQ, and Genesee
Township alleging a violation of Title VI of the Civil Rights Act of 1964, the Michigan
Constitution, and the Michigan Environmental Protection Act. After The United State
District Court denied the Claimants motion for preliminary injunction, they voluntarily
dismissed their Title VI claim on October 12, 1995. As part of the agreement Plaintiffs
promised not to bring the same claims back to the United States District Court.
The U.S. District Court for the Eastern District of Michigan remanded the state
law claims to the Genesee County Circuit Court. The Genesee County Circuit Court
ordered that GPS Limited Partnership (GPSLP) be joined in the action as a necessary
party on October 24, 1995. Before initiation of a preliminary injunction hearing, the
GPSLP and the Genesee Township entered into Consent Judgment with Plaintiffs
resolving the case for those parties on February 2, 1996. The Consent Judgment provided
that construction demolition wood would not exceed 20% of the wood delivered to the
plant.62 The Consent Judgment also purported to resolve all claims between the parties
and barred Plaintiffs from seeking additional obligations against GPS.
Subsequent to the Consent Judgment, discovery proceeded against the State and
MDEQ. Prior to the commencement of the trial, the Plaintiffs withdrew their claim under
the Michigan Environmental Protection Act with prejudice, and subsequently, the
Genesee County Circuit Court dismissed the Plaintiffs claim under the Michigan
Constitution.
In April of 1997, the Plaintiffs proceeded to trial on the sole claim of the
Defendants violation of Michigan’s Human Rights Statute – the Elliot-Larsen Act. The
Court limited its evidentiary consideration to the jurisdictional boundaries of Genesee
County, thereby ruling evidence of matters outside the county inadmissible.
The opinion of Judge Archie L. Hayman was issued on May 29, 1997, based on
the following findings of fact. The residents in the northern section of Flint Michigan,
where the GPS is located, accounted for roughly ninety percent of the individuals referred
to the Genesee County Health Department due to elevated blood lead levels between
1998 and 1994.63 Those residents faced the significant burden from the cumulative
impact of multiple sources emitting multiple pollutants through multiple pathways of
exposure.64 Of the residents residing within three miles of the GPS, the majority are
58

Id.
Id.
60
Id.
61
Id.
62
The PSD permit allowed the use of 100% construction demolition wood. Id.
63
NAACP v. Engler, Genesee County Circuit Court, 95-38228-CVat 14.
64
Id.
59
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African Americans who face a disproportionate impact of that burden;65 although the
African American population in Genesee County is only 19.6 percent and 13.9 percent in
the entire state of Michigan.66 However, most of the pollutants affecting African
Americans were present prior to their matriculation into those communities.67
Notwithstanding its prior existence, lead exposure in children causes significant health
and mental risks which can affect brain development, academic performance, decreased
IQs, increased dropout rates, reading disabilities, poorer vocabulary and eye/hand
coordination, as well as mental retardation.68
The Court stated that it adopted the comments of Doctor Stuart Batterman who
opines that the general approach is to lower blood levels as a precautionary principle, and
therefore applied that principle to this case in its risk analysis to the populations who
have already been exposed to high levels of lead.69 The Court also adopted the comment
of William Cooper who opined that seventy seven percent of the African American
children under five residing within approximately one mile of a wood waste incinerator
site are poverty stricken.70 The court also accepted William Cooper’s opinion that since
1994, African Americans have been disproportionately impacted by air emissions in
Genesee County.71 The court also took into account the comment of Russell Judge
Harding, who stated that the D.E.Q. did not attempt to determine what the blood lead
levels were in the people residing in the surrounding communities of the GPS prior to
permitting the placement of the facility.72
As a result of the aforementioned facts, the Court concluded that the Michigan
Department of Environmental Quality had no authority to override the local zoning or
determine the location of plants,73 and its failure to consider the multiple pathways of
lead exposure in its risk analysis was violative of its duty under the Constitution to
protect the health, safety, and welfare of the citizens of Michigan.74 The Court also found
that the location of significant numbers of African Americans near pollution sources on
the north side of Flint, Michigan, was not due to policies created by the Michigan
Department of Environmental Quality.75
According to the findings of fact and the conclusions of law, the Court ruled that
the State violated its Constitutional duty to protect the health, safety and welfare of its
citizens. The Genesee County Circuit Court issued an injunction against the MDEQ,
barring it from approving new air permits for major pollution sources in Genesee County
until certain criteria were met, including the requirement that a risk assessment be
conducted for each major air permit in Genesee County. The Court also found that
MDEQ had not violated the Elliot-Larsen Act. Both the Defendants and the Plaintiffs
appealed the decision to the Michigan Court of Appeals.
65

Id.
Id.
67
Id. at 17.
68
Id. at 18-19.
69
Id. at 21.
70
Id. at 22.
71
Id.
72
Id. at 26.
73
Id. at 28.
74
See supra note 67.
75
See supra note 68.
66
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The Court of Appeals overturned the Michigan County Circuit Court decision on
November 24, 1998, when it held that the Circuit Court judge lacked authority to
consider the state’s compliance with the Michigan Constitution because it was neither
plead in Plaintiffs’ complaint nor requested at any time before or during trial; however,
the court affirmed the decision regarding the Elliot-Larsen Act.
Environmental Justice Background
The environmental justice movement began as a continuation of civil rights
movement concerned with the prevalence of racism in the environmental arena. Its
national prominence can be traced to Warren County, North Carolina, under the
leadership of Congressman Walter Fauntleroy mirrored the “campaigns” of the civil
rights movement.76 Organizers fighting against the placement of a hazardous waste
landfill in the area protested and used civil disobedience to challenge what they
understood was “environmental racism.”77 After a truck driver traversed the state from
the northern to the southern border, and back again, discharging waste oils along the
shoulders of Interstate Highway 85, state officials decided to place a toxic waste landfill
in Warren County to hold the contaminated soils gathered from across the state.78
Protestors challenged the action as racism because the site selected was in the county
with the largest black population of the state near a black residential area.79
Congressman Fauntleroy was arrested along with 500 others during the protest. Upon his
return to Washington he requested a General Accounting Office (GAO) study examining
the demographics of communities with hazardous waste sites in the southeast.80
The 1985 GAO study found that three out of five hazardous waste landfills in the
southeast region were located in predominantly black or Latino areas.81 It was soon
followed by a 1987 report, entitled “Toxic Waste and Race” by the Commission for
Racial Justice of the United Church of Christ.82 That report was more extensive than the
GAO study.83 It looked at the list of uncontrolled toxic waste sites contained in the
Environmental Protection Agency Comprehensive Environmental Response,
Compensation and Liability Information System (CERCLIS) database and mapped them
unto zip codes across the country.84 Using census data, the study then correlated the zip
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codes with waste sites and the demographic data for nearby residents.85 Beyond
analyzing the racial makeup of residents, the study also examined residential income to
assess its relative significance in the location of waste sites.86 Report author, Charles Lee,
and others, reported in the study that regardless of their income African Americans
disproportionately lived in zip codes with uncontrolled toxic waste sites.87 Within a year,
a book by sociologist Robert Bullard of the Clark Atlanta University in Atlanta, Georgia,
entitled “Dumping in Dixie” provided an academic examination of a historic and
continuing phenomenon that relegated many undesirable waste disposal and polluting
facilities to predominantly black areas. With the GAO study, Commission for Racial
Justice report, and Professor Bullard’s book bolstering their claims, local activists and
more prominent civil rights leaders began to draw attention to racial disparities in the
siting of pollution related facilities.88 In response to growing awareness and pressure, in
1990, EPA Administrator William Reilly commissioned an agency task force to
determine what relationship existed between race and pollution.89 Rejecting the activists’
claims that EPA and others participated in environmental racism; the Administrator
adopted the name “Environmental Equity” to describe the concerns raised by activists.90
Because the southeast region represented a focal point of environmental racism
claims, EPA’s Region Four office in Atlanta became a major battlefield in the
controversy. When EPA’s Draft Environmental Equity report was issued in 1992, the
author had been an attorney in the EPA Region Four Office of Regional Counsel for less
than one year. Coinciding with the issuance of the report, regional personnel and local
organizers convened a meeting of activists from across the region to come and discuss
their concerns with EPA personnel.91 At the well-attended meeting, one of the concerns
raised was EPA’s decision to study “environmental equity” instead of “environmental
racism.”92
Though couched in semantic terms, this disagreement reflected a fundamental
difference in the understanding that they and EPA had over the issue. Activists felt that
race affected the decisions of corporations and state officials in choosing sites for
unwanted pollution. Though activists lacked direct evidence of racial animus, they
believed that the disparity in siting shown by the preceding studies and their own
experience confirmed the phenomenon. On the other hand, EPA’s position reflected the
view that racism was a charged word and that the behavior of their grant recipients,
personnel, and others should not be so described absent clear evidence to that effect. The
disagreement seemed to be resolved when the director of the Commission for Racial
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Justice, Benjamin Chavis Jr., coined the phrase “environmental racism.”93 However, in
actuality the issue merely submerged and resurfaced in the following three new contexts:
studies contesting racial disparity in siting, federal court cases brought under the equal
protection clause of the fourteenth amendment and Title VI of the Civil Rights Act, and
administrative complaints filed with EPA alleging Title VI violations by EPA grant
recipients.94 Nonetheless, both EPA and activists accepted “Environmental Justice” to
describe their concern and the apparent disagreement faded.95
EPA created an Office of Environmental Justice in the agency Administrator’s
Office. It was tasked with investigating the issue and educating agency personnel on how
to approach citizens concerns. The first director, Clarice Gaylord, had a Ph.D. in
atmospheric science and brought a scientific perspective and background to the issue.
She was assisted in the task with corresponding regional directors. In Region Four,
where a substantial number of “environmental justice” hot spots existed, Vivian Malone
Jones was hired to direct the office.96 A love-hate relationship soon developed as
William Clinton was elected President of the United States, and EPA announced that
“environmental justice” was one of its top five priorities.97 EPA soon became the
agency that environmental justice activists loved to hate. Serving as a clearinghouse for
activist to voice their concerns, EPA modified many of its policies and practices of
community relations and took substantial strides to give voice to the concerns raised by
“EJ communities.” The agency provided numerous grants, sponsored several
conferences and created a National Environmental Justice Advisory Committee (NEJAC))
to inform the agency on ways to achieve its environmental justice goals.98
One of the greatest benefits of these developments was the raised awareness
gained by Native American, African American, Latino, and other community members
near Superfund sites and other pollution related facilities. During this time period,
communities began to share stories, ideas, and knowledge to assist each other in learning
about the risks they faced and the tools to decrease or eliminate them. In 1994, President
William Clinton supported these developments across the federal government by issuing
Executive Order 12898, directing federal agencies to identify and address
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disproportionately high and adverse human health effects affecting minority and low
income populations.99
Under this regime, environmental justice became an exercise in community
relations for EPA, state agencies, and corporations.100 Rather than the development of an
environmental policy that attended to the alleged disparity in pollution exposure, the
environmental justice movement raised the awareness of community members
concerning their role in environmental decision making and forced agency officials to
develop a more effective means of dealing with the concerns of “minority” and “low
income” populations. This represented a genuine improvement over the status quo. In
fact, at the local level the environmental justice movement has provided well organized
communities with access to funds, education, resources and great deal more respect and
consideration from public officials and corporations.101 Unfortunately, the fundamental
discord remained and today represents the primary basis of federal courts all but
unanimous rejection of environmental justice claims under both the Fourteenth
Amendment and Title VI. Moreover, EPA’s failure to find a single Title VI violation by
any of its grant recipients since its 1997 decision to dedicate staff and resources to
investigating Title VI complaints flows from the same discord.
However, while environmental justice was gaining notoriety and recognition
through the 1980s and early 1990s, a different movement was transpiring in the federal
courts. President Reagan’s appointment of Justices Antonio Scalia and Sandra Day
O’Connor to the bench, Clarence Thomas to head the Equal Employment and
Opportunity Commission, and a slew of federal court judges who were openly hostile to
99
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race based civil rights claims signaled the end of the expansion of civil rights coverage
for racial minorities that began in the mid 1960s and the onset of a contraction of race
based opportunities.102 During this period, the federal courts, under the leadership of the
Supreme Court, consistently erected greater burdens on parties seeking to remedy racial
discrimination. Moreover, the U.S. Department of Justice, under Attorney General Edwin
Meese, had so changed its position on race based discrimination that it switched sides in
prominent cases to oppose its former position.103 Accordingly, the expansion of civil
rights protection to racial minorities in the environmental context had little hope of
finding succor in the federal courts.104

PART II
DOWN INTO THE ABYSS: Civil Rights Cases and Environmental Decisions
The Fourteenth Amendment Equal Protection Clause Cases
Despite the ongoing contraction of race based civil rights claims and remedies in
the federal courts during the 1980s, early activists and others brought suits claiming
violations of the Equal Protection Clause of the Fourteenth Amendment.105 These suits
alleged that state agencies sited waste facilities in predominantly black and Latino areas
and that racial disparity and inequality were characteristic of environmental decision
making.106 These claims were uniformly unsuccessful; yet, some consideration of the
handful of cases will help demonstrate the substance of my claim that federal courts will
not recognize “environmental racism” claims under the Fourteenth Amendment absent a
strong showing of the type of “racial animus” typically associated with the actions of Bull
Connor and other white segregationists.107
In Bean v. Southwestern Waste Management Corporation, plaintiffs alleged that
the Texas Department of Health’s (TDH) issuance of a permit continued a historical
pattern and practice of disproportionately siting waste facilities in and around African
Americans.108 As evidence, plaintiffs identified the racial makeup of the areas proximate
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to both the proposed and the existing waste facilities.109 The evidence provided by the
plaintiffs included sites permitted by the Texas Department of Water Resources (TDWR)
and the TDH.110 However, the plaintiff’s concern accordingly stemmed from the data
showing the disparity in facility locations affecting nearby African Americans.111 Under
the court’s analysis, the relevant facilities only related to the actions of the TDH because
they could only be responsible for their own actions.112 After removing the TDWR sites
from the data set, the court found that no statistically significant disparity existed in the
location of waste sites.113 The court further broke down the plaintiffs’ claim by rejecting
their method of analyzing the alleged disparate impact.114 While the plaintiffs focused on
the racial makeup of communities and parts of town, the court looked to census tracts to
define the relevant statistical data.115 The court rejected the plaintiffs’ request for a
preliminary injunction to stop the location of the new landfill across from a
predominantly black high school in the black residential area of Northwood Manor in
Houston ruling plaintiffs were unlikely to succeed on the merits.116
This case and its outcome underscores one of the many problems faced by
environmental justice litigants. Rather than examining how current and past
governmental decisions collectively create adverse disparate impacts on minority
populations, contemporary equal protection jurisprudence focuses on the motivation of a
single entity to assess whether a constitutional violation took place.117 Following the
racial discrimination analysis proffered by the Supreme Court in the Village of Arlington
Heights v. Metropolitan Development Corp., courts seek to uncover some hidden
impermissible motive.118 Environmental justice claimants, however, focus on the results
of government decisions that disproportionately burden them.119 As in the Bean case
above, litigants’ concerns flow from the outcome of numerous decisions that now
adversely affect them.120 In their views, race played an impermissible role in the
outcome of numerous decisions that reflect a lower standard of care and protection
afforded them.121 While courts may find these alleged injustices unfortunate, they do not
view them as rising to the level of an impermissible government action.122 Accordingly,
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claimants have little hope of prevailing under civil rights based laws. Novel
interpretations of existing civil rights statutes provide no better chances for litigants
because their legal theories represent fundamental disagreements about the purpose and
function of civil rights law.123
The foregoing decision demonstrates the way equal protection analysis has often
been interpreted by the courts.124 Unlike statutory interpretation equal protection analysis
flows almost exclusively from the standards imposed by the federal courts. Accordingly,
despite the provision injustices to blacks and other racial minorities passed legal scrutiny
like in the form of prohibitions on interracial marriage, integrated schools, integrated
railway cars, and other Jim Crow laws.125 The Courts subsequent decisions to the
contrary in the wake of Brown v. Board of Education flowed from the changed racial
sensibility of the nation rather than any substantive legal necessity.126 In this regard,
blacks and other racial minorities have historically had to wait for white sensibilities to
change in order for them to enjoy many legal protections today taken for granted.127 In
light of such a contingent jurisprudential history, claimants should not view equal
protection Jurisprudence as fixed or preordained but as a reflection of the contemporary
norms of the society.128 Accordingly, environmental justice claimants should make note
of the contemporary societal bias against race based antidiscrimination law when
evidence of racial animus is absent.129 The series of federal cases examined below each
analyze environmental decisions for possible violations of the equal protection clause.
I next consider East Bibb Twiggs Neighborhood Association v. Macon-Bibb
County Planning & Zoning Commission.130 In this case, the court reviewed the actions of
a local zoning commission that approved the placement of an additional waste facility in
predominantly black community.131 Plaintiffs contended that a historic practice existed
of placing unwanted land uses in black communities.132 Specifically, plaintiffs
challenged the placement of a landfill in a majority black census tract.133 Despite the
disparate impact allegations of plaintiffs, the court’s analysis reflected a primary concern
with the intentions of the board in approving the most recent permit to ascertain if
impermissible conduct took place.134 As in Bean, the court in East Bibb followed the
equal protection analysis established by the Supreme Court in Arlington Heights v.
Metropolitan Development Corp.135
Recognizing that the placement of the landfill in a predominantly black census
tract would necessarily have a disparate impact, the court countered that the placement of
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a previous landfill in a predominantly white census tract nearby mitigated claims of racial
bias in the commission’s decision.136 The adjoining census tract was much smaller with a
majority white population; however, both tracts were located in a 70% majority black
voting district.137 The court also kept its analysis limited to facilities approved by the
commission, just as the district court had in Bean.138 Looking at the specific census tract
of the existing facility without regard for the census tracts relationship to the larger
community and area around it, the court found that no racial bias was associated with the
new facility despite its placement in the predominantly black voting district with other
unwanted facilities.139 If the Bean and East Bibb cases appear to turn on the plaintiff’s
failure to persuade the court that a significant enough disparity exists to constitute an
equal protection violation under Arlington Heights, the following decision will show that
the significance of the disparity is truly not determinative in equal protection analysis.140
R.I.S.E. v. Kay, Inc., provides one of the best examples of the futile nature of
environmental justice equal protection litigation.141 In that case, plaintiffs alleged that the
proposed facility was the fourth placed in an almost exclusively black area, and that the
sole facility placed in a predominantly white area was closed due to the lower property
values and the negative environmental affects that the facility would cause.142 Although
the court stipulated to the clear disparate impact of the decisions, it meticulously noted
that the members of the Board of Supervisors making the decision about the current
facility were not part of the Board when the first two facilities were located.143 Although
the court made no later reference to this fact, it did decide that the plaintiffs failed to
provide the necessary evidence showing discriminatory purpose under Arlington
Heights.144 Instead, the court explained that the Board members based their decision on
their concern for the economic plight of the entire county.145 Moreover, the court made
clear “[T]he Equal Protection Clause does not impose an affirmative duty to equalize the
impact of official decisions on different racial groups. Rather, it merely prohibits
government officials from intentionally discriminating on the basis of race.”146
Although the court here seems to have given short shrift to Arlington Heights
finding that the current disparity and historic discrimination were not enough to infer a
discriminatory purpose and discounting evidence showing deviations from the standard
decision-making process, this case best reflects environmental justice litigants chances to
succeed under an equal protection based analysis.147 Despite the Court’s claim in
Arlington Heights that direct evidence of racial animus need not be provided to show
discriminatory purpose in the absence of racial classifications, the opposite has proven
136
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true.148 Absent evidence of racial animus, contemporary federal courts will not invalidate
government decisions based on the consideration of multiple factors as equal protection
violations.149 In fact, a string of decisions show the unstated but implicit contemporary
presumption that in the absence of explicit racial classifications or a direct link to past de
jure segregation patterns, governments act without discriminatory purpose when
substantial evidence to the contrary is lacking.150 This presumption creates and
insurmountable hurdle for environmental justice litigants who routinely lack direct
evidence of racial animus.151 Environmental justice and other litigants seeking to
surmount the mount of joy will find themselves trapped in a legal hell occupied by the
spirits of past litigants who hoped for racial justice.152

Cases Under Title VI of the Civil Rights Act of 1964
In contrast to the cases above, the court in Dowdell v. City of Apopka considered
whether the disparity in funding municipal services such as water distribution, sewerage
facilities, and storm water drainage to black and white residents by the City of Apopka
constituted a violation of the Equal Protection Clause of the Fourteenth Amendment and
Title VI of the Civil Rights Act of 1964.153 Making much of the racial disparity in the
level of services available to residents, the court connected the city’s disparate funding
decisions with the municipal ordinance mandating residential segregation prior to
1968.154 The court went on to note that the city’s awareness that its near exclusive use of
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funding on services for white neighborhoods would result in the lack of services for black
residents constituted relevant evidence of discriminatory purpose.155
I begin my examination of Title VI with a brief survey of Dowdell as a case
between the margins that included an equal protection analysis, as well. Unlike the
previous cases concerning environmental permitting and siting, however, this case related
to the provision of municipal services to plaintiffs.156 Using the Arlington Heights
analysis, the court in this case nonetheless found violations of the equal protection
clause.157 However, rather than a broad exception to rule against finding equal protection
violations in the absence of direct evidence, this case represents a strand of cases finding
equal protection violations when municipalities continue historic patterns of
discriminatory service provision.158 In these cases, courts connect the invidious purposes
of historic de jure segregation with the contemporary denial of services, connecting
current patterns to past discriminatory ordinances.159 Because environmental decision
making falls outside the arena of conduct historically associated with discriminatory
behavior, cases alleging purposive discrimination in that process have failed to find
traction in the federal courts.160 In light of that difficulty, many claimants hoped to find
relief under Title VI of the Civil Rights of 1964 using a discriminatory effects standard of
proof found in the EPA’s Title VI regulations.161 This hope led some claimants down
what proved to be an equally futile judicial tract.
In Chester v. Seif, residents of Chester, Pennsylvania, complained that the
Pennsylvania Department of Environmental Quality violated Title VI of the Civil Rights
Act of 1964 through the process it used to grant a waste facility permit to Soil
Remediation Services, Inc.162 At the time of trial, Delaware County, Pennsylvania had a
population that was 86.5% white and 11.2% black.163 Within Delaware County, plaintiffs
noted that the Chester Township had a population of 5,399, of which 53.6% were black
and 45% were white, and that the City of Chester, had a population of 41,856, 65.2% of
whom were black and 33.5% of whom were white.164 Residents and activists complained
that defendants' issuance of five waste facility permits in less than ten years that
increased the permitted waste capacity in Chester by over 2,000,000 tons per year had a
155
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discriminatory effect on the predominantly black residents of the city of Chester.165
Plaintiffs noted that the increased waste capacity did not include the permit capacity of a
sewage waste facility to treat 44,000,000 gallons of sewage and incinerate 17,500 tons
per year of sewage sludge.166 The plaintiffs contrasted this permitting pattern within
Chester with the two waste facility permits granted outside of Chester during the same
period.167 These two permits were located in two predominately white census tracts with
a capacity of 700 tons per year.168 Plaintiffs claimed that, “only two Census Tracts in all
of Delaware County contained more than one waste facility and both of these were
located in areas with populations that were predominately African-American.”169 In
contrast, plaintiffs asserted that Delaware County had 112 census tracts where white
residents made up more than 50% of the population; 8 of those had one facility and 104
had none.170
Further the court acknowledged that the City of Chester has one of the highest
concentrations of industrial facilities in the state; it holds numerous plants, it incinerates
all the solid waste from Delaware County, and 85% of Delaware County’s raw sewage
and sludge gets treated there.171 In Chester, many of the pollution sources are near
minority residential neighborhoods.172 Within 100 feet of over 200 homes, a cluster of
waste treatment facilities received permits for operation.173
At the district court level, the judge considered the claimants evidence but granted
a motion to dismiss because the complaint failed to allege intentional discrimination.174
Citing the Supreme Court’s decisions in Alexander v. Choate175 and Guardians Ass'n v.
Civ. Serv. Comm'n of City of N.Y.,176 the court maintained that private parties bringing
suit under Title VI of the Civil Rights Act must prove intentional discrimination even
though federal agencies retained the ability to find violations of Title VI based solely on
the discriminatory effects caused by their grant recipients’ programs.177 On appeal, the
Court of Appeals for the Third Circuit reversed the District Court opinion, holding that a
private right of action existed to bring an action under federal agencies’ discriminatory
effects regulations.178 This 1997 appeal remanded the case back to the District Court for
disposition in light of the Appellate Court opinion.179 Although Pennsylvania appealed
the circuit court’s decision to the United States Supreme Court in 1998, the case
ultimately resolved when the Pennsylvania Department of Environmental Protection
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revoked the waste permit at issue.180 DEP revoked the permit at the request of SRS after
their initial time period to construct the facility under the original air quality plan
approval expired.181 Under the Title V program of the Clean Air Act, the facility would
have been required to submit a new air quality plan that met with the more stringent
regulations that had gone into effect.182 In light of the permits revocation, the Supreme
Court dismissed the state’s appeal based on mootness and vacated the Appellate Court
decision.183
Nonetheless, the Supreme Court resolved the Title VI legal questions raised in
Chester a few years later, in Alexander v. Sandoval.184 Although the case took place
outside of the environmental context, the court ruled that no private right of action
existed for plaintiffs to bring Title VI suits based on the disparate impacts caused by a
federal grant recipient’s program.185 In the case, a 5-4 majority decided that the
plaintiff’s class action suit against the Alabama Department of Public Safety for its policy
of limiting the Alabama Driver’s license exam to English as a violation of the U.S.
Department of Transportation’s Title VI regulations could not be sustained because no
private right of action exists under the statute to enforce agency disparate impact
regulations.186
Despite the Court’s decision in Alexander v. Sandoval, one glimmer of hope
remained for environmental justice claimants seeking to bring a civil rights action that
did not depend on intentional discrimination.187 The residents of the Waterfront South
neighborhood in Camden, New Jersey, tested that hope when they filed an action under
U.S. Code § 1983 against the New Jersey Department of Environmental Protection.188
The case, filed prior to the Supreme Court’s ruling in Sandoval, attempted to use the
private right of action that exists under § 1983 to enforce EPA’s discriminatory effect
regulations.189 Claimant’s initial complaint alleged that a proposed cement processing
facility would cause a discriminatory impact on residents in violation of EPA’s Title VI
regulations.190 The neighborhood hosted two Superfund sites, multiple abandoned and/or
180
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contaminated industrial sites, chemical companies, waste facilities, a petroleum coke
transfer station and more permitted polluting facilities.191 The plaintiffs further
contended that the New Jersey Department of Environmental Protection (NJDEP) granted
additional permits for a regional sewage treatment facility, an incinerator, and a power
plant in the neighborhood.192 Consequently, the claimants maintained that the Waterfront
South community made up of 63% African-Americans, 28.3% Hispanics, and 9% white
residents hosted 20% of the city’s contaminated sites and had more than double the
number of permitted air polluting operations than an area within a typical New Jersey zip
code.193 As relief, the South Camden Citizens in Action (SCCIA) sought to enjoin the
issuance of the air permit for the cement processing facility due to NJDEP’s failure to
assess the disparate impact the facilities operation would cause.194
The U.S. Court of Appeals for the Third Circuit reversed the District Court
decision granting the injunction.195 Specifically, the court held that the District Court
erred in finding it likely that the plaintiffs’ would succeed on the merits of the case.196 To
support its decision, the court looked to the reasoning of the majority in Alexander v.
Sandoval writing:
Inasmuch as the [Supreme] Court found previously that the only right
conferred by section 601 was to be free of intentional discrimination, it
does not follow that the right to be free from disparate impact
discrimination can be located in section 602. In fact, it cannot. In sum,
the regulations, though assumedly valid, are not based on any federal right
present in the statute.197
Although the analysis of the enforceability of EPA’s regulations under § 1983 was one
of first impression, the court did its best to ground its opinion solidly in the analysis of
the Alexander v. Sandoval majority opinion.198 In doing so, the court required that a
clear congressional intention to prohibit disparate racial impacts be present in the
underlying statute that plaintiffs claim creates a right enforceable under § 1983.199
Further, the court specifically rejected arguments that agency regulations could form
the basis for establishing enforceable federal rights under statutes that already establish
such rights.200 As a matter of policy, the court further supported its decision based on
the concern that the right to bring private suits based on disparate racial impacts could
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have sweeping ramifications, and therefore should be expressly provided by
congressional action rather than an interpretation by the courts.201
The District Court ultimately resolved the case in 2006, five years after the
issuance of the original injunction.202 In its decision it addressed the outstanding claim
that the NJDEP intentionally discriminated against the residents of South Camden in
issuing the permit.203 To make its determination, the court considered the lengthy
process preceding the issuance of the permit and the role of the former NJDEP
Commissioner in the permitting process before finally undertaking an intentional
discrimination analysis under Arlington Heights.204 Under that analysis the court on
remand rejected each of the plaintiffs’ contentions that NJDEP purposefully granted the
permit based on the race of the residents.205 The court went on to find the following:
When the Court grants all inferences in favor of Plaintiffs, including
evidence of potentially discriminatory enforcement and of a foreseeable
disparate impact, Plaintiffs still fail to establish that NJDEP issued permits
to SLC because of, not merely in spite of, its adverse effects upon the
minority community of Waterfront South.206
South Camden, like the Genesee Power Station in Flint Michigan and the other
cases surveyed, represents the contemporary experience of many racial minorities
today.207
PART III
FACING THE BROKEN BRIDGE: Equal Protection and Title VI Jurisprudence
A broad and deep literature has developed over the past three decades around
antidiscrimination and equal protection jurisprudence.208 Most of the articles of the time
201
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period attempt to make sense of the Supreme Court’s antidiscrimination jurisprudence
under the Equal Protection Clause of the United States Constitution, the civil rights
legislation of the 1960s or both.209 The constant theme across the literature sounds in the
reconciliation of the landmark Brown v. Board of Education and its progeny with the
subsequent decisions of the Burger and Rehnquist Courts contracting the reach and
warrants for race based antidiscrimination findings.210 From these articles, I will consider
three of the concepts raised by authors seeking to rationalize the Court’s decisions.211
Process Theory and antisubordination represent the two approaches authors employ to
address the process/results, intent/effects, wrongdoer/victim tensions so prevalent in the
Court’s antidiscrimination jurisprudence over the past half century considered in this
article.
Understanding the Court’s equal protection jurisprudence serves as the chief
concern of this section. Through a considered synthesis of the aforementioned theories,
this section seeks to relate the insights of seminal scholarship in the area to an important
historical development of the 1960s unaddressed by these significant works. The result
will offer civil rights theorists a more comprehensive description of the Court’s equal
protection jurisprudence.
Legal commentators’ concern with the Supreme Court’s increasingly restrictive
exposition of the protections offered by the Equal Protection Clause of the United States
Constitution has dominated journal articles on the subject for over thirty years.212 The
articles cover a range of approaches. While some commentators decry the Court’s turn
away from the commitments of Brown and its progeny213, others challenge the Court’s
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reliance upon “colorblind constitutionalism.”214 A much smaller group commends the
court for their principled decisions215 while others use psychological insights to critique
the Court’s intentional discrimination standards.216 This section will focus attention on
an additional group of articles that endeavor to explain the Court’s decisions based on an
internal logic woven through the cases and a broader jurisprudential analysis.217
The first of these articles is a seminal work in Critical Race Theory by David
Alan Freeman.218 In Legitimizing Racial Discrimination through Antidiscrimination Law:
A Critical Review of Supreme Court Doctrine, professor Freeman chronicles the twenty
five year history of Supreme Court decisions on equal protection and racial
discrimination.219 Professor Freeman’s elaboration of two perspectives on
discrimination—perpetrator and victim—available to the Courts serves as one of the
articles central insights.220 The perpetrator perspective understands discrimination as
discrete actions carried out by individual actors against particular victims.221 From this
perspective discrimination appears as ahistoric and isolated events.222 America’s history
of slavery and Jim Crow segregation constitute irrelevant background factors under this
view unless directly linked to the alleged violation.223 In contrast, the victim perspective
focuses on current social conditions and their relation to historic mistreatment.224 From
the victim’s perspective, discrimination problems cannot be resolved until the conditions
created by discrimination have been eliminated.225 This view clearly contradicts the
perpetrator perspective that construes the neutralization of the proscribed behavior as a
remedy of the established violation.226
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The twin concepts of fault and causation provide the strong structural artifice
holding up the perpetrator perspective.227 Fault allows antidiscrimination law to single
out bad actors traversing the society’s norm of racial neutrality.228 Through it, a large
class of “innocents” is constructed who lack legal and moral responsibility for the
discriminatory results of their conduct because they act without a desire to do so.229 The
social ramification of this perspective’s dominance can be seen in the resentment
expressed by otherwise “innocent” members of the racial majority when remedial
measures for historic discrimination such as affirmative action and reparations are
discussed.230 A vision of America as an equal opportunity meritocracy only occasionally
sullied by aberrant discriminating actors emanates from this perspective.231
Causation balances fault in the perpetrator perspective.232 By requiring that a
defendant’s actions create a “discriminatory effect,” causation places objective
discriminatory conduct beyond the reach of legal protection when no unique harm befalls
its victims.233 This explains why the Court could find no violation of the Equal
Protection Clause when jurisdictions across the American South openly closed down
public facilities and services rather than provide them to blacks on an equal basis.234
Professor Freeman’s article skillfully traces the Court’s formalistic adoption of
the “perpetrator perspective” and the challenge it faced in crafting remedies that
correlated to the violations it identified that did not overly embrace the “victim
perspective.”235 Professor Freeman accounts for dissonance in the Court’s decisions in
the twenty five year period following Brown as the Court’s ongoing efforts to legitimize
the continued material subordination of blacks in the country while at the same time
proscribing formal discrimination by public officials.236 Freeman marks the creation of
remedies that offer the mirage of resolution without endorsing the “victim perspective” as
no mean feat rather skillfully accomplished by the Court.237
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Sheila Foster provides another explanation of the Court’s equal protection
jurisprudence.238 In Intent and Incoherence, Professor Foster provides a cogent analysis
of the Court’s equal protection decisions by applying “motive review theory” and its
antecedent “democratic process theory” to explain the seeming dissonance of the Court’s
decisions.239 The article speaks directly to the divergent levels of consciousness required
by the Court to satisfy the discriminatory intent standard applied to the Equal Protection
Clause.240
Refining, extending, and critiquing the arguments advanced by Daniel Ortiz in the
Myth of Intent in Equal Protection, Professor Foster posits the coherence of Supreme
Court equal protection decisions when viewed in light of “institutional process and
substantive concerns.”241 Under process theory, the Court self consciously exercises
“judicial restraint” when examining executive and legislative actions.242 This deference
supports the Court’s majoritarian preference for democratic policy decisions.243 By
restricting its role to examining the legitimacy of the process followed by its fellow
branches, the Court avoids “substituting its policy preferences for those of other, more
representative and accountable actors.” 244 As a “counter majoritarian” institution245,
under process theory, court decisions overturning the actions of other branches absent the
violation of “clear and determinative constitutional provisions” represents the frustration
rather than the furtherance of American democracy.246
Motive review theory envisions the Court as the “corrector of democratic process
defects.”247 Racial prejudice and bias represent improper legislative and administrative
motives that corrupt an otherwise democratic process; when these are found present in
the motivation of governmental actors courts properly withhold judicial deference and
apply judicial scrutiny to remedy the defective process.248 Ortiz shows that the Court
uses the intent requirement to distinguish the protection of “political, criminal, and
educational rights” from the protection of “social and economic goods, like jobs and
housing” as a way of facilitating liberalism’s commitment to the protection of individual
choice in a societal area relegated to “market control.”249 Applying this reasoning, the
238
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Court’s decision to distinguish the standard for establishing an equal protection violation
from that used under Title VII in the case of Washington v. Davis falls into place.250
Unlike voting, school desegregation, and jury selection cases where the Court allows a
finding of discriminatory intent with something less than a showing of motivation,
housing and employment cases under equal protection require a higher evidentiary
burden to limit judicial intervention in these otherwise market controlled areas.251
Using Motive Review Theory, Foster extends Ortiz’s work showing that the
degree of consciousness required to cause an Equal Protection Clause violation varies
within the areas identified by Ortiz as requiring a showing of discriminatory
motivation.252 She explains:
The degree of judicial restraint is linked, in turn, to the ability of disparate
impact evidence to trigger the demand for a justification from the
decisionmaker. In other words, as the reasons for judicial deference
decline, the relevance of disparate impact to the intent inference escalates.
This evidentiary variation, in turn, significantly determines the degree of
consciousness—or level of intent that can violate the Equal Protection
Clause. As a result, the intent doctrine can be conceptualized along a
continuum, instead of a bright line, separating the decision’s impact from
the decsionmaker’s intent.”253
Democratic process concerns, institutional competence, and a decisions potential burden
on a challenger’s political or fundamental rights sway the Court’s evidentiary
requirements in equal protection cases.254 Democratic process concerns—Foster’s
“democratic validation concerns”—reflect the Court’s respect for the superior policy
making authority of the executive and legislative branches based on their electoral
accountability through the democratic process. 255 Institutional competence
considerations involve the Court’s deference to the executive and legislative branches but
differ from democratic process concerns. Decisions involving an executive or legislative
branch exercise of “core constitutional duties” along with those related to specific
expertise of the decision maker represent judgments reflecting particular competencies of
the decision makers and not the Court thereby justifying a higher evidentiary standard for
plaintiffs to prove intent.256 Potential burdens on a challenger’s political or fundamental
rights can provide a basis for lowering the evidentiary burden of the challenger in light of
perception of the good. Since such an aim requires the state to remain neutral between competing
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the substantive rights at issue.257 By weighing these three factors, the Court shifts the
level of consciousness required to violate the Equal Protection Clause along the
continuum.258
Legislative and executive policy decisions beyond the scope of fundamental or
political rights make up one end of the continuum.259 The Court provides the highest
level of judicial deference in these cases—“super restraint”—refusing to interject their
judgment absent a showing of specific intent to harm.260 At the opposite extreme, the
court applies “minimal restraint” as the lowest level of judicial deference.261 In these
cases, the Court will require a justification from a government decision maker after a
showing of substantial administrative discretion and a disparate impact.262 Between these
extremes, the Court applies “intermediate restraint.”263 Under this analysis, the Court
may supplement its review of the decision maker’s stated rationale with consideration of
the social and historical context of the decision.264 If a finding of general intent is made
then the Court will also find a decision presumptively unconstitutional absent a
justificatory showing by the decision maker.265 Using this approach, the Court
distinguishes the level of intentionality required for equal protection violations—placing
a high burden on parties claiming violations resulting from legislative or executive
decisions over economic and social issues that do not implicate substantive rights.266
Matthew J. Lindsay provides the final analytical model, examined in this
section.267 In his recent article, How Antidiscrimination Law Learned to Live with Racial
Inequality, Lindsay explores the Courts move from concern with racial disparity as
indicia of discrimination in the Civil Rights Era to a doctrine of colorblind competition
that explains economic, educational, and other racial disparities in society as a reflection
of ethnic differences resulting from racially neutral market based meritocracy.268 Lindsay
maintains that following passage of the Civil Rights Act of 1964269 antidiscrimination
law in the federal courts can be divided into three periods: the Civil Rights Era;
Colorblind Equality; and Colorblind Competition.270 This article considers each period
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proposed by Lindsay for the luminary spotlight it casts on equal protection
jurisprudence.271
From 1965-1971, federal courts and the United States Department of Justice
sought ways to put the new antidiscrimination laws fully into practice.272 The justice
department, the Equal Employment Opportunity Commission, and others looked to racial
proportionality in employment as a means to evaluate compliance with Title VII’s273
antidiscrimination requirements for the workplace.274 The underlying logic commonly
employed by the courts and federal officials was that absent racial discrimination blacks
and other racial groups would experience proportionate representation in the labor
force.275
In response to concerns that more affirmative steps were required to facilitate a
non discriminatory and hence representative workforce, President Lyndon Johnson began
and President Richard Nixon continued city based initiatives in federal contracting.276
These programs required that the construction industry and its unions create hiring plans
that would allow them to reach certain levels of minority representation.277 When
challenged, the federal courts upheld these programs using the same logic that applied to
the ongoing Title VII cases—absent discrimination blacks would have proportionate
representation in desirable jobs. 278 In Griggs v. Duke Power the Supreme Court weighed
in and held that a racial disparity in the workforce based on facially neutral hiring criteria
was sufficient to show discrimination and to establish a violation of Title VII unless the
employer could connect the criteria with a business necessity.279 Reflecting the logic of
the lower courts and federal officials of the time, the Court viewed the employer’s lack of
black employees in certain positions resulting from its facially neutral criteria as indicia
of discrimination requiring a justification by the employer.280
The next period, in Lindsay’s analysis reflects the federal courts turn away from
racial discrimination as the cause of racial disparity in education, employment and other
aspects of society.281 Justice Powell’s opinion in Regents of the University of California
v. Bakke provides the quintessential expression of the reasoning behind the social and
legal turn away from expectations of racial proportionality.282 Powell’s opinion stands
out in the landmark plurality decision for crafting the diversity rationale for affirmative
action recent upheld in Grutter v. Bollinger.283 Upon investigation, Powell’s opinion also
stands out for reformulating the Court’s understanding of racial disparity in American
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society and its relationship to discrimination.284 As Lindsay points out285, Powell leaves
the original purpose and understanding of the Equal Protection Clause as providing
freedom and protection to the slave race to the universalized purpose of providing
protection to what had become “a nation of minorities.”286 In making this turn Powell,
recast the preceding two hundred and forty four year history of legally proscribed
subjugation and subordination of American blacks287preceding the civil rights movement
with the experience of discrimination against ethnic immigrants.288 By defining America
as a “nation of minorities” and equating blacks experience with that of other more
successfully assimilated immigrants289 Powell argues that the “white majority” consists
of a range of ethnic immigrants who are equally threatened with discrimination from
governmental actors seeking to remedy the effects of past discrimination by whites
against other groups.290
Connecting Powell’s argument with the writings of colorblind advocates of the
time, Lindsay illustrates the twofold effect of the argument.291 He elaborates:
First, it suggests that African Americans will follow a path of ethnic
progress comparable to that of their immigrant forebears--the Irish, eastern
European Jews, Italians, Japanese, and the like. Second, it accounts for
racial inequality as an expression of ethnically distinctive culture or
taste. Racial inequality is thus tolerable because it is temporary and bound
to be diminished with each generation; but even if it persists, it is merely a
natural manifestation of black ethnic difference. Under this model, the
goals of the civil rights movement have already been satisfied,
notwithstanding apparent evidence to the contrary; all that remains for
antidiscrimination law is to police against the isolated, exceptional acts of
illicit discrimination perpetrated by a handful of racist throw-backs to the
Jim Crow era.292
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Each of these points corresponds to contemporary and popular views of racial
discrimination.293 Overt discrimination’s substantial diminution and the continued
disparity in the educational and economic achievement of black, Latino, and Native
Americans find ready explanation in the “culture of poverty” arguments popularized in
the 1980s and still very relevant today.294 The implicit irony of the second point Lindsay
identifies above is that adherents both espouse “colorblindness” and the essentializing
arguments of racial difference that ascribe positive and negative stereotypes to racial
minorities and ethnic groups to explain their relative successes and failures in society.295
The first point, of course, reflects the huge paradox at the heart of the argument—blacks,
whose arrival predated that of the immigrants they are compared to by one to two
centuries will succeed just as their predecessors did.296
Lindsay tracks the second thesis through a series of Court decisions to show its
prevalence in the Court’s Title VII and equal protection analysis.297 In the Title VII
context, the courts in Watson v. Fort Worth Bank and Trust298 and Wards Cove Packing v.
Atonio299 reject the reasoning used in Griggs and its progeny that the lack of racial
proportionality in the work place could rise to the level of a Title VII violation. In these
cases, the majority rejected the argument that racial disparity reflected racial
discrimination that required an employer to show that it was precipitated by “business
necessity” as established by Griggs.300 The Ward’s Cove case represented a particularly
strong expression of the thesis as Justice O’Connor deemed the ultra segregated positions,
dining, and living quarters between whites and Alaskan natives as reflections of racial
difference and inclinations devoid of legal significance.301
In its seminal equal protection cases, the Court even more keenly reflected the
“racial difference” argument initiated in Bakke.302 City of Richmond v. Croson,
293
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represents the next step in the Court’s break with its approach adopted in Griggs
explicitly reasoning that gross racial disparity303 in the construction field in Richmond,
Virginia did not suggest the presence of racial discrimination.304 In the plurality opinion
Justice O’Connor, dismisses the uncontested statistical evidence, testimony of witnesses,
and findings of the United States Congress relied upon by the city council that racial
discrimination against blacks was characteristic of the construction industry.305 In this
regard, O’Connor expresses the underlying view subsequently applied to the federal
government in Adarand v. Pena that existing racial disparity in the market place can only
be correlated with discrimination through specific and direct evidence of discriminatory
acts.306
Equal Protection Jurisprudential Theory and Environmental Justice
Environmental justice cases fall typically within the level of what Foster identifies
as intermediate restraint. These claims brought under the Equal Protection Clause seek to
overturn state agency decisions regarding the adequacy of a party’s pollution permit
request on the grounds of racial discrimination.307 Rather than alleging that state actors
selected facility locations with the specific intent to adversely affect a particular racial
group, plaintiffs routinely allege that state actors granted permit requests without regard
to the discriminatory effect of their decision.308 Although environmental permitting
decisions are made by administrative entities rather than legislators or high level
executive officers, they fall clearly within the realm of economic ordering governed by
the market.309 They largely result from requests for permits from commercial entities
engaged in business activities. As a matter of geography, state and federal permits rarely
relate to local land use decisions beyond minimum technical standards of ecological
suitability and compliance with local land use laws. Consideration of the racial makeup
or identity of persons in near proximity to facilities is absent from the state and federal
government permitting process. The identity of persons residing near facilities is simply a
matter of the housing market divorced from governments’ operating practices.
Based on the above perspectives on the Court’s equal protection jurisprudence
environmental justice claims, have little chance of success absent a specific showing of
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racial discrimination310 by the permitting agency in its past decisions and a level of
intentionality in the current decision beyond awareness of disparate impacts.311
This foregoing theoretical analysis conforms to the decisions in the environmental
justice cases brought under the Equal Protection Clause discussed above.312 In Bean, the
court eviscerated the claimants’ disparity claim by distinguishing the actions of the Texas
Department of Health and the Texas Department of Water Resources.313 While the
claimant alleged that the TDH had continued the historic discriminatory pattern of the
TDWR, the court maintained that as distinct agencies their actions should not be
considered together.314 This distinction plays out in similar ways in the other cases as
well.315 The Court in East Bibb began its analysis, like the court in Bean, removing the
landfills placed in black communities by another body from the disparity analysis.316
After doing so, the court found that no significant disparity existed.317 In R.I.S.E. v.
Kaye, the Court rejected evidence that all but one of the landfills placed in the county
were located in black communities partially on the grounds that only two commissioners
who approved only one of the three other landfills currently served on the commission.318
This approach falls squarely within the “perpetrator’s perspective.”319 Courts, when
evaluating discriminatory effects, consider the actions of only one agency instead of the
cumulative effect of multiple agencies.320
Environmental justice decisions can also be explained under democratic process
and motive review theory.321 Under those theories, courts will defer to the judgment of
legislative bodies and high level executive officers to exercise judicial restraint to protect
democratic values.322 The environmental cases above reflect the decisions of state
administrative officers or county commissioners.323 Motive review theory counsels
distinct approaches under each of these two governmental bodies.324 For the
administrative decision maker, the issuance of a permit follows a highly regulated
technical review process.325 Generally, permitting authorities grant environmental permit
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requests unless applicants fail to satisfy pre-established federal or state criteria.326 Unless
these criteria include community input or “environmental justice” as considerations,
agency decision makers typically express the view that they lack the authority to deny a
permit if it otherwise complies with state and federal technical requirements.327
Courts reviewing these permitting decisions under an equal protection analysis
will defer to the technical judgments of agency authorities absent evidence of a specific
discriminatory intent.328 Under motive review theory, these decisions can warrant a high
level of deference.329 The particular institutional competencies involved and the limited
discretion of the decision makers, for some executive decisions, call for courts to use
“super restraint” since neither political nor fundamental rights are involved.330
Exercising this high level of restraint, courts will not overturn the decisions of a highlevel administrator unless presented with evidence of a specific intent to discriminate.331
Administrative agencies’ decisions to grant permits, despite discriminatory effects rather
than due to them accordingly fail to demonstrate the requisite intent.332
In S. Camden Citizens in Action v. N.J. Dep’t. of Envtl. Prot., the District Court
denied plaintiffs’ claim that the NJDEP violated § 1983 by granting a pollution permit to
a cement processing facility in a minority community already burdened with multiple
polluting facilities without assessing the disparate racial impacts it would cause.333 The
District Court held that plaintiffs failed to show that the agency granted the permit
because of rather than in spite of the disparate racial effects.334 In essence, the court
found no specific intention to discriminate by the department and absent such a finding
saw no basis to hold that the agency violated § 1983.
Quasi legislative bodies with discretion to approve or deny local land use
decisions lack the restrictions placed upon administrative agencies.335 These voting
bodies can weigh a host of considerations in their decision making.336 Under Motive
Review Theory, the increased discretion these bodies enjoy, warrants a decreased level of
deference from courts in light of the increased opportunity for improper considerations to
326
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affect members’ judgment.337 However, those bodies making local land use decisions
will likely receive greater deference from courts in light of democratic process concerns
and courts’ preference that local elected officials make decisions about local land use.338
Court decisions in these cases then will continue to reflect the “super restraint” shown to
technical administrative agency decisions only finding racial discrimination when
provided with evidence of “specific intent” by the decision making body.339
In Rise v. Kaye, the county commission’s decision to grant a permit request for an
additional landfill in a black neighborhood despite the exclusive location of the county’s
three other operating landfills in black communities received great deference from the
court. Attributing little significance to the disparate impact of the decision, the court
found that the commission motivation was the economic well being of the entire county
and not the race of the community where the facility would be located.340 Consistent
with motive review theory, the court looked to the decision of the commission with
substantial deference to their stated rationale for the land use decision.341 Without
evidence that a specific intent to discriminate guided the commissioners, the court gave
little consideration to claimant’s allegations of racial bias.342
In each of the aforementioned court decisions plaintiffs alleged a disparate racial
impact of the decision, specifically that one or more minority groups residing nearby
suffered a disparate effect of the requested pollution permit.343 Matthew Lindsay’s
analytical model provides significant insight into contemporary views of the federal
courts regarding racial disparities related to the social and economic market place.344
Absent evidence that government actors purposefully intended to discriminate against
parties because of their race, the disproportionate effects of government decisions on
particular racial groups that otherwise reflect market based choices and competition do
not implicate a violation of the equal protection clause.345 This has broad ranging
implications for environmental justice advocates, activists, and would be litigants.346
The fourteenth amendment of the United States Constitution, Title VI of the Civil Rights
act of 1964, and section 1983 of the United States Code offer no protection against mere
racial disparity in pollution exposure, facility siting, or the negative effects of federal or
state pollution permits.347 Further, it is extremely unlikely that the EPA’s regulations
337
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proscribing such disparities will be used to invalidate a state permit decision absent
overwhelming evidence that permitting officials acted in bad faith in making a permit
decision.348 Racial disparity based on de facto residential segregation patterns will not
lead to civil rights violations under the courts contemporary analysis that accepts racial
disparity as an expression of the preferences, values, and abilities of the diverse racial and
ethnic groups that make up American society.349 From this perspective, perceived
environmental injustices reflect the function of the market place and not the racial biases
of local, state, or federal officials responsible for making environmental decisions.350
Under the “perpetrator’s perspective,” disparities in pollution exposure that may
exist constitute unfortunate circumstances, but responsibility should not be placed on the
“innocent” government or commercial actors who will routinely act without racial
animus or discriminatory intent.351 Using motive review theory, it appears that
environmental decisions will very rarely, if ever, violate the equal protection clause as the
institutional competencies and the democratic process preferences call for deference by
courts, thus leading to a high evidentiary burden for litigants to prove decision makers
acted with racially discriminatory motives.352
The judge’s statement quoted above in South Camden Citizens in Action captures
society’s current view toward racial minorities’ allegations of discrimination today—
unless you can show that the challenged actions resulted from overt racial animus, the
perceived infringement warrants neither moral nor legal sanction. Along with the
jurisprudential analysis above, a historical analysis of the civil rights movement at its
close clarifies the courts rejection of environmental justice claims based in civil rights
legal theories.353
PART IV
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During the later part of the Civil Rights Movement, the Southern Christian
Leadership Conference (SCLC) expanded their campaigns beyond the borders of the Jim
Crow south into the north and the west.354 Chicago, Illinois stood as the focus of SCLC
and Dr. King’s attention.355 In an effort to build on the successes gained against Jim
Crow segregation in the South and by the passage of civil rights legislation proscribing
discrimination in public accommodations, employment, and voting, civil rights workers
hoped to end the discrimination in housing and educations faced by African Americans
348
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living on the Westside of Chicago.356 At the end of the campaign, King and the civil
rights workers left Chicago with a real sense of despair.357 Despite their significant
investment of time and resources, African Americans living on Chicago’s Westside still
faced de facto segregation in their schools and in housing.358 Moreover, efforts by King
and others to address these problems received little sympathy from whites.359 In fact,
polls of the time showed that “85 percent of white Americans believed that Negroes were
demanding too much, going to far…”360 In fact the Village of Arlington Heights case
itself took place in one of the Chicago’s suburban neighborhoods marked by de facto
segregation.361 The Court, however, like the power structure faced by King and others
could find no fault with the North’s “neutral” public policies that resulted in the adversity
faced by blacks.362 King recognized this toward the end of the Civil Rights Movement
and expressed his frustration with the intractable de facto segregation experienced by the
millions of blacks living outside of the South.363 He confessed that the successes of the
first decade of the movement misled everyone about the depth of anger suppressed by
northern blacks and “the amount of bigotry” that America’s white majority disguised.364
“The white power structure is still seeking to keep the walls of segregation and inequality
substantially intact” he explained in 1967, just a few short months before his death.365
Earlier the same year, President Lyndon B. Johnson had established a national
Advisory Commission on Civil Disorders, popularly known as the Kerner
Commission.366 In 1968, the Commission provided its findings; as a result of its study
the eleven member group reached the conclusion that “Our nation is moving toward two
societies, one black, one white—separate and unequal.”367 Further, the report found the
following:
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Segregation and poverty have created in the racial ghetto a destructive environment
totally unknown to most white Americans. What white Americans have never fully
356
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understood—but what the Negro can never forget—is that white society is deeply
implicated in the ghetto. White institutions created it, white institutions maintain it, and
white society condones it.368
Like the commission, King believed that racism caused the urban unrest of the
time.369 In light of those realities, King realized that the desegregation campaigns in the
South and the legal victories that accompanied them were limited achievements in light
of the problems facing millions of blacks in America’s cities.370 Today, environmental
justice activists and others face the same battle against apathy and facially neutral
policies that relegate African Americans and other racial minorities to bear
disproportionate pollution burdens with the acceptance of federal and state law officials.
In most respects, the de facto segregation in housing and public education
experienced by African Americans today is no different than it was on Chicago’s
Westside in 1966 during SCLC’s campaign.371 More than any other racial group, blacks
today experience the highest level racial segregation in housing and education.372 In a
follow up to the Kerner Report, the Eisenhower Foundation found that forty years after
the original Kerner Report 63% of African Americans attended racially segregated
schools compared with 67% in 1968.373 In housing, African Americans remain the most
segregated members of American society despite modest gains over the past twenty
years.374 Despite these and other factors reinforcing the tenuous condition of black
communities across the United States from 1968 up to the present, concerns that racial
bias influences environmental decision making have been consistently rejected.375
In the cases considered above, the predominantly African American communities in
Flint, Houston, Macon, Danville, and South Camden were victims of significant
residential segregated that resulted from a combination of private and public racially
influenced decisions before and at the time the suits were brought.376 On top of the
residential segregation they experienced, these communities also suffered the adversity
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caused by multiple pollution sources near and in their communities.377 In an effort to
gain relief, community members turned to the courts in the hopes of gaining the
protection of the Equal Protection Clause of the Fourteenth Amendment and Title VI of
the Civil Rights Act.378 Time after time and case after case, however, federal courts
could find no racial animus or racial opprobrium and therefore no violation of the
residents rights by public officials.379 This phenomenon reflects the long term failure of
civil rights law to address a historic form of racial discrimination perpetuated through
facially neutral policies. From the close of the SCLC’s Chicago Campaign to the present,
the de facto segregation of American cities remains substantially intact.380 Moreover,
contrary to prevailing notions that blacks have moved into the middle class and rendered
racial discrimination concerns irrelevant, research indicates the contrary. In education
and economic advancement, most black “middle class” children attend racially
segregated schools along with low income blacks.381 In economic terms, sixty- nine
percent (69%) of black children from the middle class fail to exceed their parents’ income
in contrast with sixty-eight percent of whites (68%) from the middle class who surpass
their parents’ income.382 These statistics, along with many others, reflect the society’s
continued failure to respond meaningfully to the discrimination concerns raised by Dr.
King before his death and the Kerner Commission in their decisive report.383 Despite the
regular proof of continuing racial discrimination against blacks and other racial
minorities in American society, in housing, employment, and other areas race based civil
rights law remains at the fringes of political and legal action with the exception of reverse
discrimination claims against parties seeking to remedy past discrimination.384 The
society and the courts sanction of discrimination couched in facially neutral policies that
hide ongoing conscious and unconscious racial biases and prejudices precludes civil
rights based attacks on environmental injustices.385
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As the survey above indicates, civil rights laws have proven ineffective for
communities claiming environmental injustice.386 This ineffectiveness reflects the
stagnation of the society’s interest in eliminating the type of racism that the Kerner
Commission found caused urban riots in the middle to late 1960s.387 However, before
abandoning hope altogether, environmental justice claimants may consider the
Environmental Justice Act of 2007 currently under consideration in the United States
Congress as a backdoor out of the inferno they have faced. Much like Dante’s ultimate
escape from Hell, environmental justice claimants may find that they have descended so
low in their legal journey that the only direction left to go is up.
PART V
UP FROM THE INFERNO: Legislative Light in Dark Places
On February 15, 2007, Congressional representative Hilda Solis from California’s
32nd Congressional District introduced H.R. 1103 – Environmental Justice Act of 2007.388
On the same day, United States Senator Richard Durbin introduced S.642 – identical
companion legislation in the Senate.389 These bills attempt to enshrine the federal
mandate penned by President William Jefferson Clinton in Executive Order 12898 on
Environmental Justice into federal law.390 The core component of the Executive Order
directs federal agencies to identify and address disproportionately high and adverse
environmental or human health effects of its programs, policies, and activities on
minority populations and low-income populations.391 In addition, the Executive Order
directs agencies to develop Environmental Justice strategies that list the “programs,
policies, planning and public participation processes, enforcement, and/or rulemakings
related to human health or the environment that should be revised” pursuant to the
dictates of the order.392 Further, the Order maintains the following:
Each Federal agency shall conduct its programs, policies, and activities that
substantially affect human health or the environment, in a manner that ensures
that such programs, policies, and activities do not have the effect of excluding
persons (including populations) from participation in, denying persons (including
populations) the benefits of, or subjecting persons (including populations) to
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discrimination under, such programs, policies, and activities, because of their
race, color, or national origin.393

The preceding three provisions along with the requirement that agencies “collect,
maintain, and analyze information assessing and comparing environmental and human
health risks borne by populations identified by race, national origin, or income” form the
bulk of the substantive obligations of the Order.394 As drafted, these four provisions held
considerable potential for addressing long and short term concerns of environmental
justice claimants and advocates. Independently, each of these provisions could have
significantly changed the long or short term experience of environmental injustice faced
by minority and low income communities. Together, these provisions should have
radically transformed the way that both low income and minority communities
understood, related to, and were impacted by local pollutions sources. From EPA’s farreaching pollution permitting programs to the Department of Transportation’s ubiquitous
projects, the primary pollution sources affecting African American and other
communities fall under some federal program.395 Accordingly, after fourteen years
agencies should be well on their way to the resolution of a great number of environmental
injustices.
Sadly, agencies have achieved an uneven record, at best, toward the directives of
the Order.396 The agency with the most significant environmental responsibility, EPA,
has been sited repeatedly for its failure to follow the directives of the Order.397 Instead of
the systematic program analysis approach outlined by the Order, EPA has conducted an
inconsistent environmental justice program that readily raised public awareness,
participated in crisis management, and improved community relations but failed to
systematically implement the directives of the Order.398 While many of these failures
reflect the limited support in the Congress and the White House for substantive changes
to the agency’s approach to fulfilling its substantive statutory obligations, high level
agency management had differing views about the role and standing of the program over
the years.399 Some agencies have fared better in implementing the Order, and others have
fared worse.400 As a general matter, the limited success of some agencies in
393
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implementing the Order appears to flow from the relative unimportance that agency
executive’s assigned Order implementation.401
The codification of the Order provides an affirmation from Congress that federal
agency programs that spawn disproportionately high and adverse human health or
environmental effects have a legal obligation to identify and address them.402 This
codification speaks directly to the past neglect of environmental injustices caused or
perpetuated by agency programs by elevating the obligation above “agency management
directives” to statutory responsibilities.403 As statutory dictates, the above-stated
provisions warrant increased prioritization, funding, and implementation criteria. Rather
than a secondary responsibility that regulators jettison or disregard when addressing
primary commitments, environmental justice obligations command heightened emphasis
and attention under the proposed legislation as legally enforceable responsibilities.404
However, the elevated status offered by the Order should be seen as a minimal and
moderate step by Congress to address this issue. The proposed legislation introduces no
new substantive obligations to federal agencies, instead requiring that agencies give more
weight to the obligations contained in the existing Executive Order.405 Furthermore, the
statute neither redefines nor restructures the requirements of the Order, allowing agencies
to strengthen and expand existing programming as necessary to comply with the codified
obligations rather than creating a brand new set of commitments.406
However, as drafted, the Act retains a significant ambiguity that was present in
the Order; in the principle directive that requires agencies to “address” the environmental
injustices they “identify” without specifying how they are to do so. Administrative law
principles dictate that each of the federal agencies interpret this ambiguity through
regulation and rule making.407 In light of the fourteen years of previous history with the
Order and the limited regulatory action taken by agencies, Congresses’ failure to direct
more specific action under this provision raises an important question about the level of
action necessary to implement the Act. Arguably, the elevation of the former Order’s
requirements to statutory obligations requires that agencies re-evaluate their performance
in light of the legal elevation of the requirements. In conjunction with the Department of
Justice, agency General Counsel’s should perform an analysis of the legal authorities
currently available to implement the Act along with the necessary regulatory changes
required to fulfill the new Congressional mandate. The EPA Office of General Counsel
orchestrated such an analysis following the issuance of the Executive Order. The
analysis detailed agency legal authority to provide a robust implementation of the Order
including regulatory and rulemaking changes. However, agency management
subsequently decided that the all but complete analysis be scuttled, the process

401

Id.
Exec. Order No. 12,898, 3 C.F.R. 859 (1994) reprinted as amended in 42 U.S.C. § 4321 (2001).
403
Id. at §6-609.
404
Environmental Justice Act of 2007, S. 642, 110th Cong. (2007-2008) (a bill to codify Exec. Order
12,898).
405
Id.
406
Id.
407
RICHARD JUDGE PIERCE & KENNETH C. DAVIS, ADMINISTRATIVE LAW TREATISE, Vol. 3 (Wolters
Kluwer Law & Business 2002). See also, Chevron USA v. Natural Resources Defense Council, 467 US 837.

402

45

abandoned, and discussions ceased.408 The proposed legislation should engender a similar
process across the covered agencies that would meaningfully integrate environmental
justice into the legal framework of agencies’ administrative regimes. Provision 6-608 in
conjunction with the language of 1-101 seemingly contemplates no less in stating that
agencies shall implement the mandate “to the extent permitted by existing law.”409 As a
minimal and moderate step, however, the Act may leave a vast expanse of claimed
environmental injustices untouched unless agencies reinterpret their obligations in light
of the heightened legal bona fides of the Order’s provisions created by the Act.410 If
agencies move forward with regulatory development of the area, the administrative law
process may resolve these issues, however, a business as usual approach will offer
communities little hope of meaningful change.411
One critical part of EPA’s revaluation must be to its Title VI program. Because
the proposed legislation fails to address the Supreme Court’s denial of private rights of
action under Title VI, claimants only recourse for redressing disparate racial impacts
from federal grant recipient programs rest with EPA’s Office of Civil Rights. Due to its
small staff and limited budget, the thorough investigation of complaints often precedes at
a glacial pace or as in the case of the Genesee Power Station investigation vanishes into
thin air.412 Under the proposed legislation, EPA and other federal agencies will be
required for the first time to fulfill their Title VI obligations in light of the agencies’
detailed Environmental Justice Strategy and agency wide program evaluation. Rather
than a stand alone obligation unrelated to their environmental justice responsibilities, the
proposed legislation could prompt agencies to evaluate and consider Title VI as one of
the means of implementing the proposed legislation “to the greatest extent practicable
and permitted by law.” 413
One glaring limitation of the legislation is its neglect of the judicial rejection of
environmentally based discrimination cases. It neither recognizes nor acknowledges the
United States Supreme Courts denial of private rights of action under Title VI in
408
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Alexander v. Sandoval; a matter easily resolved through a simple legislative expression
of intent to allow private citizens to use the discriminatory effects standard found in
agency regulations in their private discrimination suits brought against federal grant
recipients.414 Further, the proposed legislation offers no civil rights protection against
racial discrimination in environmental decision making by private or public entities.
Unlike the civil rights legislation passed by congress to address the panoply of
discrimination issues in the society415, the Environmental Justice Act of 2007 takes the
modest step of codifying the fourteen year old executive order that requires federal
agencies to identify and address their role in producing “disproportionately high and
adverse” health and environmental effects on “low income” and “minority
populations.”416

CONCLUSION
After going through Hell, environmental justice claimants have little hope of actually
ascending to a point of recognition of their injuries and relief through the use of civil
rights tools represented by the Equal Protection Clause of the Fourteenth Amendment and
Title VI of the Civil Rights Act of 1964.417 However, even Dante found a narrow exit at
the base of the Inferno that lead the poet and his guide to the base of Mount Purgatory the
next step in the traveler’ journey toward the mount of joy.418 Environmental justice
claimants may likewise find some glimpses of hope in the proposed Environmental
Justice Act of 2008. Unlike the Courts’ current construction of relevant civil rights laws
that only “purposeful” discrimination warrants judicial recognition and redress, the
proposed legislation acknowledges the inadequacy of conducting federal programs in a
way that adversely affects minority communities at disproportionately high levels.419 If
passed this legislation may provide those willing to continue the narrow and arduous path
through the painful purgatory of agency interpretation and implementation a daunting but
conceivable path upward.
To ensure that the concerns of communities overburdened by pollution receive
attention, however, the congress needs to act more intently. As a first step, Title VI
should be amended to allow citizen’s filing suit to use the disparate impact standard
found in EPA’s administrative regulations. In so doing, congress will allow citizens to
serve the important role of aiding EPA in both monitoring and maintaining compliance
414

This standard, used regularly by many federal circuits, would allow private citizens to bring
discrimination claims under Title VI against state agencies that receive federal funds and have methods of
administering their environmental programs that have the effect of discriminating based on race. 40 CFR
7.35(b).
415
Past civil rights legislation has proscribed race and sex discrimination in public accommodations,
employment, housing, and the use of federal funds.
416
Supra note 413 at §1-101.
417
Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d
418
DANTE ALIGHIERI, INFERNO: THE DIVINE COMEDY 232 (Bantam Classics ed., Tandem Library 1999)
(1314).
419
Alexander v. Sandoval, 532 U.S. 275 (2001); Washington v. Davis, 423 U.S. 820 (1975); 348 F. Supp.
15 (D.C. Cir. 1972).

47

with the established agency regulations. Further legislative action is also required to set
health based limits on the level of pollution discharged in residential communities.
Because current EPA policies examine pollution permit requests on a discrete basis,
multiple pollution sources can and do overwhelm some residential neighborhoods
irrespective of the cumulative risk that may exist. Thoughtful congressional action will
be required to protect communities irrespective of race from the potential health threats
that can be created by this practice. Otherwise, communities will do well to resist the
temptation to challenge environmental decisions on civil rights grounds without
overwhelming evidence of racial animus or a keen interest in joining other communities
in an exit less inferno.
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