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CARLA SPIVACK*
ABSTRACT

This article examines the Supreme Court's decision in Stop the Beach
Renourishment, Inc. v. Florida Department of Environmental Protection from a
comparative law perspective. It first reviews the Stop the Beach
Renourishment decision and provides a brief summary of American takings
jurisprudence. The article then examines Article One of the European
Convention on Human Rights and the corresponding "expropriation"
jurisprudence of the European Court of Human Rights ("ECHR").
Ultimately, the article highlights three major points of comparison between
American takings law and the ECHR's approach to expropriation: (1) the
differences between positive and negative rights and the natural law
notions of the right to property that animate the European system; (2) the
definition of a taking; and (3) the role of compensation. The article
concludes that the flexibility exhibited by the EHCR's approach to
expropriation is instructive to common law countries in the coming age of
climate change and environmental regulation.

*Professor of Law, Oklahoma City University School of Law. My profound thanks to J.
A. Bomhoff, Robert M. Buchholz, Vivian Curran, Paula J. Dalley, Lawrence Friedman, Michael
Grynberg, and Michiel Tjepkema for their help with this article.
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INTRODUCTION

article discusses the Supreme Court's decision in Stop the Beach

Renourishment, Inc. v. FloridaDepartment of EnvironmentalProtection
("Stop the Beach Renourishment")' from a comparative law
perspective. Most of the discussion of this case has revolved
around Justice Scalia's reinvigoration of the judicial takings notion.2
However, there has yet to be a view of the case which casts it in a global
perspective. Such an approach seems highly appropriate at a time when
world legal systems are attempting to combat climate change with
environmental regulation involving what Americans would call "takings."
In this inevitably global context, it is important to understand how other
legal systems address similar issues. Specifically, I address whether the
takings law employed by the European Court of Human Rights ("ECHR")
and its signatory regimes retains more flexibility with regard to changing
conditions, such as climate change, than does the American legal system
and, if so, what opportunities it can offer for a fresh assessment of our own
jurisprudence in this regard.
Part I reviews American takings law.3 Part II discusses the background
and decision in Stop the Beach Renourishment.4 Part III introduces relevant

130 S. Ct. 2592 (2010).
See D. Benjamin Barros, The Complexities of Judicial Takings, 45 U. RICH. L. REV. 903, 914
(2011); Michael C. Blumm & Elizabeth B. Dawson, The FloridaBeach Case and the Road to Judicial
Takings, 35 WM. & MARY ENvTL. L. & POL'Y REV. 713, 751 (2011); Donna R. Christie, Sea Level
Rise and Gulf Beaches: The Specter of Judicial Takings, 26 J. LAND USE & ENvTL. L. 313, 319 (2011);
Michael B. Kent, Jr., More Questions Than Answers: Situating Judicial Takings Within Existing
Regulatory Takings Doctrine, 29 VA. ENvTL. L.J. 143, 154 (2011); Scott D. Makar, Reflections on
Stop the Beach Renourishment v. Florida Department of Environmental Protection, 61
SYRACUSE L. REV. 281, 310-11 (2011); Timothy M. Mulvaney, The New Judicial Takings Construct,
120 YALE L.J. ONLINE 247, 258 (2010); Timothy M. Mulvaney, Uncertainties Remain for Judicial
Takings Theory, PROB. & PROP., Nov.-Dec. 2010, at 11-12; Richard Ruda, Do We Really Need a
Judicial Takings Doctrine, 35 VT. L. REV. 451, 453 (2010); Ilya Shapiro & Trevor Burrus, Judicial
Takings and Scalia's Shifting Sands, 35 VT. L. REV. 423, 428 (2010); Daniel L. Siegel, Why We Will
Probably Never See a Judicial Takings Doctrine, 35 VT. L. REV. 459, 460 (2010); Laura S.
Underkuffler, Judicial Takings: A Medley of Misconceptions, 61 SYRACUSE L. REV. 203, 205 (2011);
Elizabeth B. Wydra, Constitutional Problems with Judicial Takings Doctrine and the Supreme
Court's Decision in Stop the Beach Renourishment, 29 UCLA J. ENvTL. L. & POL'Y 109, 114
(2011).
See discussion infra Part 1.
See infra Part II.
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Dutch, French, and European law.' Part IV highlights the main points of
comparison between the United States and the ECHR: differences between
negative and positive rights; the distinction between the concept of natural
law, which animates European property law, and that of a judicial taking;
the definition of a taking; when compensation is appropriate; how to
determine compensation; and overall flexibility. 6 Ultimately, I conclude
that several features of European law make it more flexible in responding
to changes in property law and that consideration of its doctrines might
offer American courts food-for-thought in the coming age of environmental
crisis. Specifically, the courts might reevaluate the "permanent physical
invasion" rule, the idea of regulatory takings, and the concept of judicial
takings newly put forth in Stop the Beach Renourishment.7
I.

Once More, with Feeling: Overview of U.S. Takings Law

The Fifth Amendment provides that "private property [shall not] be
taken for public use, without just compensation."8 The first step in the
application of the Takings Clause is to determine whether a taking has
occurred. 9 Fifth Amendment jurisprudence has developed two types of
takings: categorical and regulatory. 0
Categorical takings consist of a permanent physical occupation of land
or the complete destruction of its economic value." The physical
occupation need not be substantial. For example, in Loretto v. Teleprompter
Manhattan CATV Corp., the Supreme Court held that the governmentmandated attachment of cable wires to the outside of privately owned
buildings constituted a taking even though the damages were nominal.12
Categorical takings require compensation, which is usually based on the
market value of the property. 3
By contrast, a regulatory taking occurs when a regulation "completely
deprive[s] an owner of 'all economically beneficial us[e]' of her property ...
[unless] 'background principles of nuisance and property law'

5 See discussion infra Part III.
6 See infra Part IV.

See infra Part IV.A.
U.S. CONST. amend. V.
See, e.g., Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 122-23 (1978)
(discussing the threshold question of whether a taking has occurred and the difficulty of
determining when compensation is due).
1o Pa. Coal Co. v. Mahon, 260 U.S. 393,415 (1922).
" See Palm Beach Isles Assocs. v. United States, 231 F.3d 1354, 1357, 1363 (Fed. Cir. 2000).

n1 458 U.S. 419, 421 (1982).
Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1026 (1992).

'3
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independently restrict the owner's intended use . .. ."14 Regulatory takings
may occur when a regulation limits what an owner can do with her
property in some way rather than taking the property outright."
The Court has identified several factors to determine whether a
limitation amounts to a regulatory taking requiring compensation. First,
the Court examines the nature of the governmental activity. The more
severe the activity, the more likely that a taking has occurred. This is
especially true if the government seems to be taking resources for itself
rather than regulating competing private interests.1 6 The purpose of this
investigation is to "identify those regulations whose effects are functionally
comparable to government appropriation or invasion of private
property."17
The Court next considers the nature of the owner's interests. If it can
identify "distinct investment-backed expectations" or vested rights, a
taking is likely.'8 On the other hand, the downzoning of undeveloped
property makes a taking less likely, since there was no investment in the
property on which to base an expectation.19
Third, the Court will look at the extent of the loss caused by the
regulation: If the restrictions placed on the use of the property "go[] too
far," a taking is likely.20 Conversely, a temporary moratorium makes it less
likely the Court will find a taking. It nevertheless remains unclear how far
is "too far." In Village of Euclid v. Ambler Realty Co., the Supreme Court held
that an ordinance prohibiting all industrial uses on a sixty-eight acre parcel
of land, which had the effect of lowering the value of the property by
seventy-five percent, was constitutional. 21
Finally, the Court balances the public utility served by the regulation
with the extent of the owner's deprivation. For example, in Nectow v. City of
1 Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 538 (2005); see also Penn Cent. Transp. Co., 438
U.S. at 124.
'5 Penn Cent. Transp. Co., 438 U.S. at 127.

See id. at 124.
Lingle, 544 U.S. at 542. Thus, the following have been found to be takings under this test:
(1) the construction of a dam which resulted in the flooding of private property, Pumpelly v.
Green Bay Co., 80 U.S. 166, 180 (1872); (2) government-mandated invasion of property in the
form of the boxes and wires of a cable company, Loretto, 458 U.S. at 438; and (3) low-flying
military planes that make the owner's property uninhabitable and destroyed the owner's
business, United States v. Causby, 328 U.S. 256,266-67 (1946).
'6
1

* Penn Cent. Transp. Co., 438 U.S. at 127.
* See id. (citing Goldblatt v. Town of Hempstead, 369 U.S. 590, 594 (1962)).
20 See, e.g., Pa. Coal Co. v. Mahon, 260 U.S. 393, 415 (1922) (striking down a regulation that
restricted mining for coal below the surface of a private home where such right had been
established by deed as an unconstitutional taking).
21 See Vill. of Euclid v. Ambler Realty, 272 U.S. 365, 384, 396-97 (1926).
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Cambridge, the Court struck down an ordinance that would have reduced a
lot slated for residential development from one hundred to seventy-five
feet, making it too narrow to garner a sufficient return on investment 22
Although this result seems inconsistent with Euclid, the Court explained
that the public purposes underlying the law were not sufficiently
compelling to justify the reduction in value.2 3
Ultimately, if a court finds that there has been a taking, it will strike
down the regulation as passed.24 The local authority then has the option of
either paying compensation for the desired act 2 5 or declining to implement
the regulation or ordinance. 26
II. Stop the Beach Renourishment v. FloridaDepartmentof
EnvironmentalProtection
A.

Florida'sEroding Coastlineand Beach Nourishment

Over the past century, the highly developed Florida coastline has
suffered serious erosion. 27 As far back as 1992, the Florida Department of
Natural Resources has designated sixty-five percent of West Florida
beaches as "critical erosion areas," leaving them vulnerable to storm and
hurricane damage.28 One method for restoration of erosion-damaged
beaches is a technique called "nourishment," which involves dumping or
pumping sand from elsewhere onto an eroded shoreline to widen an
existing beach or create a new one.29 It is an expensive process and one that
often must be repeated every four years or so.30 Moreover, nourishment
can quickly become impracticable as supplies of sand diminish.3' It does,

22

277 U.S. 183, 187-89 (1928).

Id.
See, e.g., Pa. Coal Co., 260 U.S. at 412-15.
2, First English Evangelical Lutheran Church of Glendale v. Cnty. of L.A., Cal., 482 U.S.
304, 322 (1987) (holding that once a taking has been found, the government must compensate
the property owner for the period of time the property was subject to the taking).
26 Id. at 317, 321 (holding that once a taking has been found, the "government may elect to
abandon its intrusion or discontinue regulations"). The Court also noted that even in the event
that the government elects not to implement the regulation, it must nevertheless pay
compensation for the amount of time that the property was subject to the taking. Id. at 317-19.
27 U.S. Geological Survey, West-Central Florida Coast: Limited Sand Resources for Eroding
23
24

Beaches, U.S. DEP'T OF THE INTERIOR *1 (Feb. 1997) [hereinafter U.S. Geological Survey], http://

coastal.er.usgs.gov/wfla/factsheet/factsheet.pdf.
2$ Id.
29 Id.; see also Don Barber, Beach Nourishment Basics, BRYN MAWR COLL., http:/www.
brynmawr.edu/geology/geomorph/beachnourishmentinfo.html (last visited Oct. 25, 2011).
Io

U.S. Geological Survey, supra note 27.
Id.
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however, offer several advantages: It can dramatically expand eroded
beaches; it is less environmentally invasive than other forms of beach
restoration such as seawalls; and it protects structures on the beach as long
as the sand remains. 32
While it is necessary to consider the scientific attributes of
renourishment, legal facts are also implicated. Beachfront landowners
("littoral owners") generally pay premium prices for their property
because of its proximity to the ocean.33 In Florida, littoral owners have
certain "special rights," which resemble easements under common law.3
These include: the right of access; the right to use the water for certain
purposes; the right to an unobstructed view; and the right to receive
accretions and relictions to the littoral property. 35 Although the State owns
all submerged property between the high-water line and the territorial
boundary, 36 Florida common law provides that littoral owners have
property rights to both accretions and relictions that occur gradually over
time.37 However, if a change takes place suddenly, it is called an avulsion,
and the resulting additional dry land belongs to the State.38 As a corollary,
when subsequent accretions or relictions add to land that resulted from a
previous avulsion, the additional land also becomes state property, since
the accretions and relictions added to land that already belonged to the
State and not the littoral property owner. 39
B.

Background Factsand ProceduralHistory

In 2003, the City of Destin and Walton County in Florida applied for a
permit, under Florida's Beach and Shore Preservation Act," to restore 6.9

Barber, supra note 29.
See Brief for Coal. of Prop. Rights, Inc. as Amicus Curiae Supporting Petitioner at 21,
Stop the Beach Renourishment, Inc. v. Fla. Dep't of Envtl. Prot., 130 S. Ct. 2592 (2010) (No. 081151), 2009 WL 2625776.
; Stop the Beach Renourishment, Inc. v. Fla. Dep't of Envtl. Prot., 130 S. Ct. 2592, 2598
(2010).
5 These are typical of the "special rights" or easements of littoral owners in most States,
although specific rights may vary by jurisdiction. Id. Accretions are additions to waterfront
land through the movement of sand, sediment or other deposits. Relictions are submerged
lands that become dry when water recedes. Id.
36 Id. at 2597-98.
- See Bd. of Trs. of the Internal Improvement Trust Fund v. Sand Key Assocs., 512 So. 2d
934, 936 (Fla. 1987) (stating that riparian or littoral owners own to the line of the ordinary water
mark, which includes the vested right to receive accretions and relictions to one's property).
Stop the Beach Renourishment, Inc., 130 S. Ct. at 2598.
Id. at 2599.

40 See Walton Cnty. v. Stop the Beach Renourishment, Inc., 998 So. 2d 1102, 1106-07 (Fla.
2008), aff'd sub nom. Stop the Beach Renourishment, Inc. v. Fla. Dep't of Envtl. Prot., 130 S. Ct.
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miles of badly eroded beach. 4' The applications for the beach
renourishment were granted.F Based on the common law, the Florida
Department of Environmental Protection ("DEP") claimed that the State
would own the newly created beach between the previous median highwater line and the new water line (i.e., the "erosion control line"). 43
Stop the Beach Renourishment ("STBR"), a group of beachfront
landowners whose lots bordered the project area, initially brought an
unsuccessful administrative challenge to the proposed project." STBR then
brought an action in state court, in which the District Court of Appeal for
the First District decided that the DEP's order eliminated two of the littoral
owners' property rights: the right to accretion and the right to contact with
the water.45 The project thus constituted a taking under Florida law unless
the State could show that it owned or had a property interest in the
property upland of the project site.46 The court also certified the following
question to the Florida Supreme Court: "On its face, does the Beach and
Shore Preservation Act unconstitutionally deprive upland owners of
littoral rights without just compensation?"4 7
Upon review, the Florida Supreme Court answered the above question
in the negative.48 It held that the doctrine of avulsion "permitted the State
to reclaim the restored beach on behalf of the public" and defined the right
to accretions as "a future contingent interest, not a vested property right."4 9
It also held that there was "no littoral right to contact with the water
independent of the littoral right of access, which the Act does not
infringe."50 STBR petitioned for a rehearing on the basis of the Fifth and
Fourteenth Amendments of the U.S. Constitution, but the petition was
denied.5' Subsequently, the Supreme Court granted certiorari. 52

2592 (2010). See generally Beach and Shore Preservation Act, FLA. STAT. ANN.
(West 2006).
41 Stop the Beach Renourishment,Inc., 130 S. Ct. at 2600.
42 Id.
44

§§

161.011-.242

See id. at 2598-99.
Id. at 2600.
Id.

4b

Id.

Stop the Beach Renourishment, Inc., 130 S. Ct. at 2600 (quoting Walton Cnty. v. Stop the
Beach Renourishment, Inc., 998 So. 2d 1102, 1105 (Fla. 2008)).
4

* Id.
Id.
7o Id.
" Id. at 2600-01.
52

Id. at 2601.
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Justice Scalia's Majority Opinion

Ultimately, the Supreme Court ruled in favor of the State, basing its

judgment on two principles of Florida property law.53 The first principle is
that "the State[,] as owner of the submerged land adjacent to littoral
property, has the right to fill that land as long as it does not interfere with
the rights of the public and littoral property owners."54 Second, based on
the law of avulsion, "if an avulsion exposes land seaward of littoral
property that had previously been submerged, that land belongs to the
State even if it interrupts the littoral owner's contact with the water."55
Repeating the rule that the State owned previously submerged land
exposed by avulsion, the Court read Florida precedent to allow "the State
to fill in its own seabed, and the resulting sudden exposure of previously
submerged land was treated like an avulsion for purposes of ownership." 6
Thus, the Florida court's decision was consistent with prior state law, and
because "[tihe Takings Clause only protects property rights as they are
established under state law," STBR had no claim.57
Justice Scalia's concept of judicial takings, as enunciated in his majority
opinion, has drawn the most attention for the decision.58 He introduced the
concept of "judicial takings" by asserting that the Constitution offers no
basis for limiting the idea of takings to the legislative branch: "The Takings
Clause . .. is not addressed to the action of a specific branch or branches. It
is concerned simply with the act, and not with the governmental
actor... ."5 He went on to say that "[o]ur precedents provide no support
for the proposition that takings effected by the judicial branch are entitled
to special treatment, and in fact suggest the contrary."60 Justice Scalia
summarized what he considered to be the relevant precedent by saying:
"[Tihe Takings Clause bars the State from taking private property without
paying for it, no matter which branch is the instrument of the taking." 61 In
Scalia's view, if a state court's decision so radically departs from
previously established precedent relating to private property rights (i.e.,
declaring that what was once an established right no longer exists), such
judicial action constitutes a taking. 62
- Stop the Beach Renourishment, Inc., 130 S. Ct. at 2611.
i Id.
, Id.
7

Id.
Id. at 2612.

5 See id. at 2601.
5 Stop the Beach Renourishment, Inc., 130 S. Ct. at 2601.
60
bl

Id. at 2601-02.
Id. at 2602.

62 Id. ("If a legislature or a court declares that what was once an established right of private
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Justice Kennedy's and Justice Breyer's Concurrences

In a concurring opinion, Justice Kennedy took issue with Justice
Scalia's position. 3 He argued that the Due Process Clause," not the
Takings Clause, applies to situations in which a court eliminates an
established property right.6 s He noted that the constitutionality of a court's
decision to change property rights hinges on whether the decision
"eliminates or changes established property rights 'rather than on the
availability of compensation,"' thus making Due Process a more
appropriate doctrine for reviewing judicial decisions.66 He also suggested
that judicial power could be expanded by permitting judicial takings: If the
only limit on a court's power to make sweeping changes in property rights
was adequate compensation, it might decide to make such changes,
knowing that they could not be prevented. 67 Justice Kennedy also argued
that an expansion of the Takings Clause to cover judicial decisions would
be inconsistent with historical practice and understanding.68
Finally, Justice Kennedy pointed out two practical problems with the
idea of judicial takings. First, it would be procedurally unclear how a party
should make a judicial takings claim when, for example, a court either
explicitly or implicitly changes state property law. Such a scenario would
seem to require a Due Process challenge and only allow for a takings claim
in a second suit once the decision of the first case had been appealed. 69
Second, he suggested that "it is unclear what remedy a reviewing court
could enter after finding a judicial taking."70 The only remedy for a taking
is compensation; equitable relief is not available. 7' Thus, it is unclear
whether courts may invalidate judicial takings, as they can invalidate
violations of the Due Process Clause; they may only be able to offer
compensation.
Numerous complications flow from this insight. For example, if a
reviewing court found that a trial court had ruled in such a way as to cause
property no longer exists, it has taken that property, no less than if the State had physically
appropriated it or destroyed its value by regulation.").
6 Id. at 2613 (Kennedy, J., concurring). Justice Sotomayor joined Justice Kennedy's
concurrence. Id.
6 U.S. CONST. amend. XIV, § 1 ("No State shall ... deprive any person of life, liberty, or
property, without due process of law .... ").

6
67

Stop the Beach Renourishment, Inc., 130 S. Ct. at 2614 (Kennedy, J., concurring).
See id. (quoting E. Enters. v. Apfel, 524 U.S. 498, 545 (1998)).
Id. at 2616.

6 Id.
6
7o

Id. at 2616-17.
Id. at 2617.

n1 Stop the Beach Renourishment, Inc., 130 S. Ct. at 2617 (Kennedy, J., concurring).
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a taking, could the reviewing court give the trial court the choice of
invalidating its earlier ruling or forcing the State to pay compensation?72
The alternatives seem to be either creating severe unpredictability in state
property law or placing courts in a position to make policy decisions better
left to the legislative and executive branches.73
For his part, Justice Breyer criticized the plurality's stand on judicial
takings as inviting "a host of federal takings claims without the mature
consideration of potential procedural or substantive legal principles that
might limit federal interference in matters that are primarily the subject of
state law."74 He indicated that many problems may arise if "federal judges
[were to] play a major role in the shaping of a matter of significant state
interest- state property law."75
III. The Comparative Law Framework
The primary scholarly criticism of the judicial takings notion is that it
makes it impossible for courts to respond to changing circumstances.76
Climate change is perhaps the most vast and profound circumstance to
affect property rights today, and it is of global concern.7 In this context, it
seems worth understanding how other regimes address the takings issue.
In the assessment of the strengths and weaknesses of each approach,
perhaps productive cross-fertilization will follow.
Accordingly, this section focuses on the jurisprudence of the ECHR,
with specific reference to Dutch and French law in the area of takings.78
Both Dutch and French law in this regard are subject to the European
Convention on Human Rights, to which both countries are signatories.

2 Id.

See id. at 2614, 2618.
Id. at 2618-19 (Breyer, J., concurring). Justice Ginsburg joined Justice Breyer's
concurrence. Id.
7 Id. at 2619.
, See, e.g., Donna R. Christie, Sea Level Rise and Gulf Beaches: The Specter of Judicial Takings,
26 J.LAND USE & ENVTL. L. 313, 321 (2011) ("The courts need the independence necessary to
allow common law concepts, such as the public trust doctrine and custom, to evolve to meet
the changing needs of society in regard to the use and protection of the shore.").
7 See J.B. Ruhi, Climate Change Adaptation and the Structural Transformationof Environmental
Law, 40 ENVTL. L. 363, 397-98 (2010) (stating that climate change will alter the way people
relate to one another and that this will lead to conflict, forcing the courts to establish new
remedies).
1l chose the laws of the Netherlands because of the country's extensive seacoast and its
long history of experience with coastal erosion and other matters related to water and
environmental regulation. I also discuss French law because France's efforts to protect its
coastal areas have led to two cases raising issues similar to those in Stop the Beach
Renourishment.
3

7
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Both countries must adhere to Protocol One, Article One ("Article One"),
which covers what Americans would call "takings" and what European
law usually refers to as "expropriation."
A.

Dutch Law

The Netherlands has a long seacoast, and without its massive and
sophisticated network of dikes, dams, sluices, and floodgates, sixty percent
of its territory would be underwater. 9 Because of the constant threat of the
encroaching sea, Dutch society has struggled with the balance of private
property and environmental protection for centuries." The more recent
phenomenon of climate change, with its increasing number of storms,
makes seacoast erosion a critical issue for the Netherlands: By the end of
the twenty-first century, the sea level is expected to rise twenty
centimeters, and within one hundred years, it is predicted to rise by as
much as one meter.8' On the one hand, seacoast areas in the Netherlands
are popular residential and public recreation areas; however, they are also
vital front lines in the battle against erosion and flooding. 82 The Dutch
Government has issued a report calling for, among other things, sand
suppletion (beach renourishment) and the building of larger and stronger
dikes.8 Some coastal areas have already been marked for "surrender" as
coastal protection areas."
Article Fourteen of the Dutch Constitution deals with expropriation
("onteigening")." It states that "there shall be a right to full or partial
compensation if in the public interest the competent authority destroys
property or renders it unusable or restricts the exercise of the owner's

' See Sebastiaan N. Jonkman et al., Flood Risk Assessment in the Netherlands:A Case Study for
Dike Ring South Holland, 28 RISK ANALYSIS 1357, 1358 (2008), available at http://citg.tudelft.nl/
fileadmin/Faculteit/CiTG/Over defaculteit/Afdelingen/AfdelingWaterbouwkunde/sectie w
aterbouwkunde/people/personal/jonkman/doc/Jonkmanetal floodrisksouth holland.pdf.
8 See T.R. EREMINA & E.V. STETSKO, UNITED NATIONS EDUCATIONAL, SCIENTIFIC, AND
CULTURAL ORGANIZATION LEGAL PROVISION FOR INTEGRATED COASTAL MANAGEMENT § 1.1
(2004), available at http://www.unesco.org/csi/act/russia/legalpro5.htm;M.VanKoningsveld et
al., Living with Sea-Level Rise and Climate Change: A Case Study of the Netherlands, 24 J.COASTAL

RES. 367, 371-72, 375 (2008).

81 Coastal Protection,

DELTAWERKEN,

http://www.deltawerken.com/coastal-protection/

351.html (last visited Oct. 25, 2011).
82 Id.

8 Id.
E1 Id.
3 Grondwet voor het Koninkrijk der Nederlanden [Gw.] [Constitution] 2002, art. 14
(Neth.), available at http://www.rechtspraak.nl/English/Legislation/Documents/Constitution
NL.pdf.
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rights to it."86 Private property may thus be taken only for the general use
("algemeine nutte") and "under prior guarantee of compensation."8 7 The
definition of "public use" is left open to interpretation; however, the main
prohibition is against arbitrariness. 8 Compensation is usually calculated
based on market value but can also be based on user value, if a court
deems it appropriate. 89
Absent a literal taking, Dutch law permits the placement of many
restrictions on the ownership of property.90 Most importantly are
restrictions on an owner's use of her property based on municipal land-use
plans.91 In cases where there is no physical transfer of property ownership,
but rather there is only a restriction on an owner's use by a regulation
forming part of a land-use plan, the Dutch Constitution does not guarantee
full or even partial compensation. 92 These land-use plans fall under a
national regulatory regime called the "Spatial Planning Act" ("SPA"),93
which was significantly revised in 2008.94 Compensation under the SPA is
partial and intended to cover only costs that the interested party-the
plaintiff-cannot be expected to bear.95 The award of compensation under
this Act involves a balancing of the public interest and the private
damages. Thus, unlike American law, Dutch law does not allow for a
category of regulatory takings that are analyzed under the equivalent of

'

87

Id.

[3.

CONSTANTIJN A.J.M. KORTMANN & PAUL P.T. BOVEND'EERT, CONSTITUTIONAL LAW OF

THE NETHERLANDS: AN INTRODUCTION 147 (2007).
* Id.
*

See RACHELLE ALTERMAN ET AL., TAKINGS INTERNATIONAL: A COMPARATIVE PERSPECIVE

ON LAND USE REGULATION AND COMPENSATION RIGHTS 347 (2010).

" Id. at 344 (discussing how pursuant to Paragraph 2, Book 5, Art. 1 of the Dutch Civil
Code, "Dutch law allows many limitations on the property rights of land and building
owners").
91 Id. at 344-45.
')2 KORTMANN & BOVEND'EERT, supra note 87, at 147.
03 Fred Hobma & Willem Wijting, Land-Use Planning and the Right to Compensation in the
Netherlands, 6 WASH. U. GLOB. STUD. L. REV. 1, 1 (2007).
91 See ALTERMAN ET AL., supra note 89, at 361.

95 Id. at 349; see also Hobma & Wijting, supra note 93, at 24 ("An individual who suffers
damage as a result of developments of society, in principle, should be left responsible for this
damage. This also applies to disadvantages caused by an administrative body where in favour
of weighty interest in society, individual interests are disadvantaged. In the eyes of the
government there only can be a reason for compensation if the disadvantage reasonably
cannot be left to the responsibility of the individual. ... Only damage which goes beyond
financial disadvantages that belong to the societal risk every citizen should bear will be
compensated." (quoting Memorie van Toelichting Wet Ruimtelijke Ordening [Memorandum
on the Spatial Planning Act from the Minister of Housing, Spatial Planning and the
Environment] 62 (2003))).
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the Takings Clause in the Dutch Constitution. What we would classify as
regulatory takings fall under a completely different regime.
The above calculus of regulatory takings under Dutch law embodies
the idea of "social risk." Dutch law considers certain changes in land-use
regulation as falling under the heading of "social risk" and are deemed
costs that must be borne by the landowner. 96 The logic underlying this
notion is that a landowner can reasonably foresee that certain changes in
land use may be expected as society, the economy, and perhaps the
environment change over time and must accept the risk of such changes.
One comparative law expert has enunciated the principle as follows:
"[P]roperty is socially bound and the damage caused by government acts is
a component of the social risk that individuals run as residents [of counties
that follow the doctrine]."

Unfortunately, there is little Dutch case law to aid in determining what
constitutes a change that should fall under the heading of "social risk," but
an owner who fails to act when a change in land-use regulation is
foreseeable will be deemed to have accepted the risk.98 For example, in a
2005 case, a landowner sought compensation because the land-use plan
changed the designation of property he owned from "hotel and rural
house" to "farmland area of scenery and nature value."" The Department
of Administrative Justice Council of State ruled that the landowner should
have been aware that the municipality was considering the change because
it had been widely reported in the media, and the landowner failed to take
steps to use his development rights under the old plan.1oo Since the change
was foreseeable and the owner had remained passive, he would have to
bear the cost. The SPA is consistent with European Human Rights law with
respect to state-taking of property.10 As the Department of Administrative
Justice of the Council of State explained in a 2005 decision: "[the First
Protocol] leaves intact the application of laws that can be considered to be
necessary to regulate the use of property in keeping with the public
02
interest.... [Tihe locally applicable land use plan is such a regulation."1

96 See ALTERMAN ET AL., supra note 89, at 354.

Id. at 360 (quoting D.A. Lubach, Voorzienbaarheiden maatchappelijk risico bij planschade ib
'
rechts vergelijkend persepctief [Foreseeable Events and Social Risk in Planning Compensation in a
Comparative Legal Perspective],42 BOUWRECHT 509, 513 (2005) (Neth.)).
" See id. at 357.
94 Id. at 358.
we Id.

o See infra Part III.B.
ALTERMAN ET AL., supra note 89, at 345 (quoting Afdeling Bestuursrechtspraak van de
Raad van State [Department of Administrative Justice of the Council of State], Sept. 28 2005,
20040955/1, no. 539, 37 Netherlands Juristenblaad [NJB] (Oct. 21, 2005) (Neth.)).

102
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EuropeanHuman Rights Law

As a member of the Council of Europe, the Netherlands is a signatory
to the Convention for the Protection of Human Rights and Fundamental
Freedoms, 03 which was opened for signature on April 11, 1950.104 Property
rights appear in "Article One" of the Convention, which states:
Every natural or legal person is entitled to the peaceful
enjoyment of his possessions. No one shall be deprived of his
possessions except in the public interest and subject to the
conditions provided for by law and by the general principles of
international law.
The preceding provisions shall not, however, in
impair the right of a state to enforce such laws as
necessary to control the use of property in accordance
general interest or to secure the payment of taxes
contributions or penalties.10

any way
it deems
with the
or other

Thus, any Dutch provisions with respect to expropriation of land -and of
course any provisions of any other signatory country -must be in harmony
with Article One. In this section, I outline the decision-making of the ECHR
under this provision.
There is abundant case law from the ECHR applying and explaining
Article One. The three sentences of Article One-as the ECHR has
reiterated many times-comprise "three distinct rules." 106 The first
sentence sets forth the principle of the peaceful enjoyment of property as a
basic human right. 07 The second sentence subjects the deprivation of
possessions to certain conditions-that is, public interest and lawfulness.108
Finally, the third tenet, in the second paragraph, "recognises that the States
are entitled, amongst other things, to control the use of property in
accordance with the general interest, by enforcing such laws as they deem
necessary for the purpose.""'0 The rules are interconnected: The second and

103 Convention for the Protection of Human Rights and Fundamental Freedoms, Apr. 11,
1950, C.E.T.S. no. 005, availableat http://conventions.coe.int/Treaty/enfTreaties/Html/005.htm.
0o Id.

u Protocol to the Convention for the Protection of Human Rights and Fundamental
Freedoms art. 1, Mar. 20, 1952, 213 U.N.T.S. 262 [hereinafter Protocol], available at http://
conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=009&CM=7&DF=20/09/2011&C
L=ENG.

I Mellacher v. Austria, App. No. 10522/83, [ 42 (Eur. Ct. H.R. Dec. 19, 1989) (HUDOC),
available at http://cmiskp.echr.coe.int/tkpl97/search.asp?skin=hudoc-en (follow "HUDOC
database" hyperlink, then search for case "App. No.," then follow link to case).
'o'

Id.

1

Id.

'"'I

Sporrong v. Sweden, App. Nos. 7151/75; 7152/75, 1 61 (Eur. Ct. H.R. Sept. 23, 1982)
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third rules, which address specific instances involving deprivation of
property, "must be construed in light of the general principle enunciated in
the first rule."no

The first test, then, involves determining whether the right claimed
constitutes a "possession" under the Article and, if so, whether the state
action interfered with the owner's peaceful enjoyment of the possession."'
The ECHR has ruled that Article One protects "all kinds of pecuniary
assets," not just real property,112 which can include a license to operate a
business." 3 Second, the ECHR must determine whether an expropriation
has taken place or whether, on the other hand, the act complained of
constituted a "control of the use of property," as provided for by the
Convention.114 The ECHR defers to signatory States and their legislatures to
"enact such laws as they deem necessary to control the use of property in
accordance with the general interest."" 5

(HUDOC), available at http://cmiskp.echr.coe.int/tkpl97/search.asp?skin=hudoc-en (follow
"HUDOC database" hyperlink, then search for case "App. No.," then follow link to case).
110 Lithgow v. United Kingdom, App. Nos. 9006/80; 9262/81; 9263/81; 9265/81; 9266/81;
9313/81; 9405/81, 1 106 (Eur. Ct. H.R. July 8, 1986) (HUDOC), available at http://
cmiskp.echr.coe.int/tkpl97/search.asp?skin=hudoc-en (follow "HUDOC database" hyperlink,
then search for case "App. No.," then follow link to case).
Ti1 See, e.g., Skrzynski v. Poland, App. No. 38672/02, 1 70 (Eur. Ct. H.R. Sept. 6, 2007)
(HUDOC), available at http://cmiskp.echr.coe.int/tkpl97/search.asp?skin=hudoc-en (follow
"HUDOC database" hyperlink, then search for case "App. No.," then follow link to case);
Skibiiiscy v. Poland, App. No. 52589/99, 174 (Eur. Ct. H.R. Nov. 14, 2006) (HUDOC), available
at http://cmiskp.echr.coe.int/tkpl97/search.asp?skin-hudoc-en (follow "HUDOC database"
hyperlink, then search for case "App. No.," then follow link to case); Former King of Greece v.
Greece, App. No. 25701/94, 1 78 (Eur. Ct. H.R. Nov. 23, 2000) (HUDOC), available at
(follow "HUDOC database"
http://cmiskp.echr.coe.int/tkpl97/search.asp?skin=hudoc-en
hyperlink, then search for case "App. No.," then follow link to case).
2 See Kirilova v. Bulgaria, App. No. 42908/98, 91104 (Eur. Ct. H.R. June 9, 2005)
(HUDOC), available at http://cmiskp.echr.coe.int/tkpl97/search.asp?skin=hudoc-en (follow
"HUDOC database" hyperlink, then search for case "App. No.," then follow link to case).
' See Bimer, S.A. v. Moldova, App. No. 15084/03,
49 (Eur. Ct. H.R. July 10, 2007)
(HUDOC), available at http://cmiskp.echr.coe.int/tkpl97/search.asp?skin=hudoc-en (follow
"HUDOC database" hyperlink, then search for case "App. No.," then follow link to case).
* See Mellacher v. Austria, App. No. 10522/83, 1[ 44 (Eur. Ct. H.R. Dec. 19, 1989)
(HUDOC), available at http://cmiskp.echr.coe.int/tkpl97/search.asp?skin=hudoc-en (follow
"HUDOC database" hyperlink, then search for case "App. No.," then follow link to case)
(finding that a rent-control ordinance which lowered contractually-agreed-upon rents for
certain apartments did not amount to an expropriation but was rather "merely... a control of
the use of property").
- Id. 45. In reviewing measures taken by contracting States to satisfy the third sentence
of Article One, Protocol One, "[tihe Court will respect the legislature's judgment as to what is
in the general interest unless that judgment be manifestly without reasonable foundation." Id.
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1. Interference with the Peaceful Enjoyment of Property
and Whether that Interference Amounts to an
Expropriation
The ECHR, like Dutch law, makes clear the distinction between a
physical taking (i.e., a transfer of title for which compensation is required)
and a regulation that merely "controls the use of property." 16 If title has
passed, or if there is some other kind of transfer of ownership, there has
been interference with the peaceful enjoyment of property that amounts to
an expropriation." 7 In one example of many, The Former King of Greece and
Others v. Greece involved the State's confiscation of several estates
belonging to the former King of Greece and other members of the royal
family, which the ECHR recognized as "interference with peaceful
enjoyment of possessions." 8 Because there had been a literal confiscation
of the property, the ECHR had no trouble finding that Article One had
been violated to the extent of expropriation. 19
The Former King of Greece is also a noteworthy illustration of what we
might call the "natural law" definition of property in Article One. The
Greek Government argued that the estates were not privately owned and
thus could not be "possessions" within the meaning of Article One; rather,
it argued that the "estates were inextricably linked to the institution of the
Head of State and therefore did not fall under the notion of 'possessions'
protected by Article 1 of Protocol 1."120 In response, the ECHR noted:
"[T]he concept of 'possessions' in the first part of Article 1 of Protocol No. 1
has an autonomous meaning which is independent from the formal
classification in domestic law."' 2' The ECHR cited numerous facts that
supported its ruling that the estates of the royal family were in fact
possessions within the meaning of Article One: (1) the owners had paid for
116

See Protocol,supra note 105.

Id.
"* See generally Former King of Greece v. Greece, App. No. 25701/94, T 22-41, 78 (Eur. Ct.
H.R. Nov. 23, 2000) (HUDOC), available at http://cmiskp.echr.coe.int/tkpl97/search.asp?skin
=hudoc-en (follow "HUDOC database" hyperlink, then search for case "App. No.," then
follow link to case).
"1 See id. J 99.
no' Id. 151.
121 Id. 1 60 (citing Beyeler v. Italy, 2000-1 Eur. Ct. H.R. 57, 85). As discussed below, this
idea - that the definition of property lies outside of local law - reflects a natural law concept of
property in which it is the Court's unique task and responsibility to apply. This is in sharp
contrast to the American legal system's relegation of the definitions of property to the States.
In Part III, I compare this natural-law notion with the idea of judicial takings and ask whether
this natural-law concept renders the Court, and other civil law courts, more or less flexible in
responding to changing conditions such as climate change than would judicial takings
doctrine.
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the lands with their private funds; (2) had frequently transferred the
property inter vivos or mortis causa among their families and to third parties
in compliance with Greek civil law; (3) the Greek Government had on
many occasions prior to the passage of the expropriation law treated the
royal family as owners of the property; and (4) the Greek Government had
not promulgated a set of rules governing the property's special status, if it
indeed had any.122 The ECHR agreed that the Government had "interfered
with" their peaceful enjoyment insofar as it amounted to a "'deprivation' of
possessions within the meaning of the second sentence . . . of Article I."123

61-66 ("[Tlhe relevant properties were owned by the applicants as private
i22 See id.
persons rather than in their capacity as members of the royal family; accordingly the contested
estates constituted a 'possession' for the purposes of Article 1 of the Protocol No. 1, which is
applicable to the instant case.").
123 Id. 1 78. Numerous other examples exist: In Bimer S.A. v. Moldova, the ECHR cited
precedent for the fact that a license to operate a valid business constituted possessions under
Article One and that the termination of such a license amounted to interference with the
peaceful enjoyment of one's possessions. App. No. 15084/03, 49 (Eur. Ct. H.R. July 10, 2007)
(HUDOC), available at http://cmiskp.echr.coe.int/tkpl97/search.asp?skin=hudoc-en (follow
"HUDOC database" hyperlink, then search for case "App. No.," then follow link to case). In
several other cases, the ECHR has found that an expropriation or land use planning order that
froze an owner's ability to carry out developments or to sell private property amounted to an
interference with property. Thus, the ability to exercise certain rights with respect to property,
even while retaining legal title, also count as possessions under Article One. See Mellacher v.
Austria, App. No. 10522/83, 1 43 (Eur. Ct. H.R. Dec. 19, 1989) (HUDOC), available at http://
cmiskp.echr.coe.int/tkpl97/search.asp?skin=hudoc-en (follow "HUDOC database" hyperlink,
then search for case "App. No.," then follow link to case); Kirilova v. Bulgaria, App. Nos.
42908/98; 44038/98; 44816/98; 7319/02, 11 104-05 (Eur. Ct. H.R. June 9, 2005) (HUDOC),
available at http://cmiskp.echr.coe.int/tkpl97/search.asp?skin=hudoc-en (follow "HUDOC
database" hyperlink, then search for case "App. No.," then follow link to case); Erbey v.
Turkey, No. 29188/02 (Eur. Ct. H.R. Mar. 10, 2009) (HUDOC), available at http://cmiskp.echr
.coe.int/tkpl97/search.asp?skin=hudoc-en (follow "HUDOC database" hyperlink, then search
for case "App. No.," then follow link to case). In Mellacher v. Austria, the ECHR assessed an
ordinance that lowered contractually-agreed-upon rents by reclassifying all rental apartments
into different categories based on their size and facilities and limiting the amount of rent that
could be charged for each one. App. No. 10522/83, Eur. Ct. H.R.,
13-14. The landlords
argued that this constituted a physical taking of their property, but the ECHR disagreed,
noting that there was no "formal or de facto expropriation [because t]here was no transfer of
the applicants' property nor were they deprived of their right to use, let or sell it." Id. 44.
Rather, the ECHR noted, although the measures did "deprive[] them of part of their income
from the property," it amounted merely to "a control of the use of property" as provided for
by the Convention and, therefore, did not require compensation. Id. In Kirilova v. Bulgaria, the
ECHR had no trouble finding that expropriations of real estate in the 1980s and 1990s in
Bulgaria constituted deprivations and thus warranted compensation. No. 42908/98, Eur. Ct.
H.R., 1 124. The ECHR went on to find that Bulgaria's ten- to twenty-year delay in paying
compensation amounted to a violation of Article One. Id. Again, in Erbey v. Turkey, once the
ECHR established that land had been expropriated it swiftly concluded that there had been
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It is in this determination -whether an interference amounts to a
taking-that European and American jurisprudence differs. Often what the
ECHR sees as falling short of expropriation (i.e., a taking) an American
court would consider a taking.124 As discussed in Part Three, the Supreme
Court has pronounced these rights to be the most important sticks in the
bundle with respect to property ownership and would likely find the
"freezing" of these rights to be a taking, requiring compensation.12s
2.

If the Interference Does Not Rise to a Level of
Deprivation, Does it Fall Under Paragraph Two?

If the interference does not amount to an expropriation, the ECHR
turns to the third sentence to determine whether the interference falls
under the provision that allows a State to "enforce such laws as it deems
necessary to control the use of property in accordance with the general
interest or secure the payment of taxes or other contributions or
penalties."126
The ECHR makes the determination as to whether damages are due
under paragraph two by assessing whether the interference "strikes the
requisite fair balance between the demands of the general interest of the

interference. App. No. 29188/02, Eur. Ct. H.R., 9[J 26-27, available at http://cmiskp.echr.
coe.int/tkpl97/search.asp?skin=hudoc-en (follow "HUDOC database" hyperlink, then search
for case "App. No.," then follow link to case).
121 For example, in cases where the ECHR held that a decree of future expropriation
interfered with the peaceful enjoyment of property, it also found that the disruption did not
go so far as to amount to an expropriation, despite the fact that the order deprived the owners
of the right to sell, devise, or develop their property.
u5 By contrast, in Skrzynski v. Poland, the ECHR determined that the future expropriation
was "provided by law" and "in the general interest," and held that "a fair balance was not
struck between the competing general and individual interests and that the applicant had to
bear an excessive individual burden." App. No. 38672/02, It 78-80, 91 (Eur. Ct. H.R. Sept. 6,
2007) (HUDOC), available at http://cmiskp.echr.coe.int/tkpl97/search. asp?skin=hudoc-en
(follow "HUDOC database" hyperlink, then search for case "App. No.," then follow link to
case). The Court concluded that the applicant was entitled to compensation. Id. 1 96.
Similarly, in Sporrong and Lonnroth v. Sweden, the Court found that an expropriation permit,
which prohibited the property owners from doing construction on their two lots for twentythree and twenty-five years, did not amount to a formal deprivation of possession because the
property owners retained the right to "use, sell, devise, donate, or mortgage their property."
App. Nos. 7151/75; 7152/75, f 18, 60-62 (Eur. Ct. H.R. Sept. 23, 1982) (HUDOC), available at
http://cmiskp.echr.coe.int/tkpl97/search.asp?skin=hudoc-en
(follow "HUDOC database"
hyperlink, then search for case "App. No.," then follow link to case). However, the
expropriation "interfere[d] with the applicants' right of property," and constituted a violation
of Article One. Id. 172.
126 Sporrong, App. Nos. 7151/75; 7152/75, Eur. Ct. H.R., 9T 69-73; see also Protocol, supra
note 105.
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public and the requirements for the protection of the individual's
fundamental rights, or whether it imposes a disproportionate and
excessive burden on the applicant." 127 In Skrzynski v. Poland, the ECHR
found that this balance had not been struck, and the applicant had been
forced to bear an excessive burden. The ECHR noted that while blocking
development of the applicant's land did not serve any immediate needs of
the community, the zoning restriction did limit the applicant's use of the
land for twenty-five years without compensation.128 The ECHR awarded
C5000 for the "distress and frustration" the applicant suffered "on account
of the prolonged precariousness of his ownership of his property." 29
Similarly, in Sporrong and Lonnroth v. Sweden, the ECHR also found that a
balance between public and private needs had not been achieved. 3 0 The
ECHR's holding focused on the fact that the regulation allowing for a
construction ban did not receive periodic reevaluations "at reasonable
intervals."1st Consequently, the ban's viability could not be reassessed and
the owners were never made aware of the changing fate of their
possessions. 32
In James v. United Kingdom, the ECHR further addressed the meaning of
"public interest."133 The plaintiffs brought suit because the British
Parliament passed the Leasehold Reform Act of 1967. This Act turned
several tenants' leases in the wealthiest section of London into options to
either buy the apartments at rates lower than market-value or to secure
fifty-year leases at their current rates.M The plaintiffs argued that the law
constituted a "compulsory transfer of property from one individual to
another... . for no reason other than to confer a private benefit on a private
party,"133 and as such was an unlawful taking. However, the ECHR
disagreed with the assertion that such transfers could never be "in the
public interest" and would automatically constitute an unlawful taking. 36
Indeed, the ECHR cited an American case, Hawaii Housing Authority v.

'

See Skyrznski, App. No. 38672/02, Eur. Ct. H.R.,

1s See id.

81.

19181-91.

129 See id. 96.
o30
Sporrong, App. Nos. 7151/75; 7152/75, Eur. Ct. H.R., '173 ("[Tjhe two series of measures
created a situation which upset the fair balance which should be struck between the
protection of the right of property and the requirements of the general interest...
"' Id. 170.
112 Id.

919139-41 (Eur. Ct. H.R. Feb. 21, 1986) (HUDOC), available at
http://cmiskp.echr.coe.int/tkpl97/search.asp?skin=hudoc-en
(follow "HUDOC database"
hyperlink, then search for case "App. No.," then follow link to case).
134 See id. 91 20-22.
13

App. No. 8793/79,

131 Id. 11 39-40.
136 See id.9140.
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Midkiff, for the proposition that compulsory property transfers from one
individual to another "may, depending on the circumstances, constitute a
legitimate means of promoting the public interest."1 37 Equally important is
the fact that the damages did not reflect "market value" (i.e., what the
applicants could have earned if they had been free to develop their
property or to sell it). Rather, because no taking was found, the applicants'
damages were measured by their emotional distress.138 By contrast, in
Skibifiscy v. Poland, which arose under almost identical facts, the applicants
sought several categories of damages, including emotional distress and
money damages, which they claimed they could have earned if allowed to
develop their property as planned.139 The ECHR declined to rule on the
matter of damages, however, stating that the issue was not ripe until the
possibility of damages had been determined by the local jurisdiction.140 It
remains, therefore, unclear whether market-value damages can be awarded
when the ECHR fails to find an expropriation.
C. Brosset-Triboulet v. France: A Case on Point with Stop the Beach
Renourishment
1.

Facts

In Brosset-Triboulet v. France,141 the ECHR adjudicated a case whose

facts are most relevant for comparison with Stop the Beach Renourishment.In
Brosset, the applicants brought a claim under Article One because French
authorities had not only refused to renew authorization permitting the
applicants to continue living on certain maritime public land, but the
authorities had also ordered the demolition of a family house, which had
stood on the land since 1945.142
In 1909, A bought the Isle of Irus in the Morbihan Bay.'43 Later that
year, the Prefect of Morbihan authorized A to build a dyke on a parcel of
Id. (citing Haw. Hous. Auth. v. Midkiff, 467 U.S. 229 (1984)).
Id. 172.
'3 App. No. 52589/99, 11100-01 (Eur. Ct. H.R. Nov. 14, 2006) (HUDOC), available at http://
cmiskp.echr.coe.int/tkpl97/search.asp?skin=hudoc-en (follow "HUDOC database" hyperlink,
then search for case "App. No.," then follow link to case).
1,7

1

I'l See id.

103.

App. No. 34078/02 (Eur. Ct. H.R. Mar. 29, 2010) (HUDOC), available at
(follow "HUDOC database"
http://cmiskp.echr.coe.int/tkpl97/search.asp?skin=hudoc-en
hyperlink, then search for case "App. No.," then follow link to case); see also Depalle v. France,
App. No. 34044/02, I 8-54 (Eur. Ct. H.R. Mar. 29, 2010) (HUDOC), available at http://
cmiskp.echr.coe.int/tkpl97/search.asp?skin=hudoc-en (follow "HUDOC database" hyperlink,
then search for case "App. No.," then follow link to case).
142 App. No. 34078/02, Eur. Ct. H.R., 1 3.
"a Id. 1 9.
'4
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land belonging to the municipality of Arradon in order to install an
approach ramp, which would enable A to reach the island by boat.144 Two
years later, the Prefect authorized A to enlarge the dyke, on the condition
that if the authorization were ever revoked, A should restore the land to its
original condition.145 Failing that, the State would carry out the restoration
at the owner's expense.1 6 In 1921, A sold the island to "Mr. S.," whose
estate was the applicant in the suit. 47
In 1938, the Prefect granted Mr. S's widow, Mrs. S, permission to
occupy the dyke for another five years.148 Mrs. S later gave the house
situated on the dyke to her daughter, the applicant's mother, by inter vivos
gift.149 In a series of decisions up to 1990, the Prefect repeatedly
reauthorized the occupation of the dwelling on the dyke.'so The last
reauthorization, granted in 1986, did not authorize the occupation beyond
1990.1s1 In 1993, Mrs. S applied for a reauthorization and was informed
that: (1) the authorization had expired in 1990, and (2) the 1986
Development, Protection, and Enhancement of Coastal Areas Act
prevented her from renewing the authorization. 5 2 He offered to extend the
authorization for her to live in the house, with the restriction that there be
no construction and that the State reserve an option to restore the property
when the authorization expired.5 3 Mrs. S. rejected the offer and instead
applied to have the dyke reclassified as private property; the Prefect
refused, explaining that the law allowing such reclassification was no
longer in force. 54 Mrs. S then pursued domestic remedies. 55
Under French law, all maritime property-the land between the high
water mark and the territorial boundary -is public property and barred to
private development.156 The authorities, however, can grant "concessions"
to private parties to build dykes on maritime public land, a process which
removes that land from the action of the tide, thus reclassifying the affected

Id. 1 10.
Id. 1 11.
146 Id.
"7 Id. 112.
14 Brosset-Triboulet,App. No. 34078/02, Eur. Ct. H.R.,
14 Id. f 14.

144
145

13.

1-s0Id.115.
'151Id.
152

1.5
154

Id. 1 17-18.
Id. 118.
Brosset-Triboulet,App. No. 34078/02, Eur. Ct. H.R.,

s-5Id.
156

19-20.

21.

Id. 134.
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land as private.'5 7 In 1973, the Coastal Areas Act repealed the provision
allowing such reclassification.Is8
2.

The Parties' Arguments

The applicants argued that they should be able to take advantage of a
law in effect until 1973, and that their land-which the government
conceded could be developed-should be removed from the tide and be
reclassified as private property in favor of the parties who had completed
the construction. 59 The applicants further alleged that the denial of
reauthorization for their dwelling and the order for its demolition under
the new law violated Article One.so They argued that "the State had de
facto recognised [their] proprietary interest" as to the house and the
property on which it stood because: (1) they were not notified of the
dwelling's illegal status when they received it as a gift; (2) the dwelling
provided a "strong social and family environment," for many decades; (3)
they were "in the dark" as to the threat of demolition; and (4) the
authorities were aware of the building's existence throughout the entire
time period. 61
The Government argued that the property did not fall under Article
One because it was impossible under French law to establish possession
over maritime public property.162 The Government described the various
concessions classifying the buildings in question as "temporary, precarious
and revocable" and asserted that the applicants had been aware of the
nature of their occupancy all along, as demonstrated by both their tacit
acceptance of the conditions imposed by the concessions and their
payment of charges to the State as owner of the land.163
3.

The ECHR's Decision

In arriving at its decision, the ECHR reiterated that simply because a
State failed to recognize a property right did not necessarily prevent that
right from being considered a "possession" under Article One.'6 The

Id. 144.

"?

s Id.
'5" Id. 156.

Iso
'1
162

Brosset-Triboulet,App. No. 34078/02, Eur. Ct. H.R.,
Id. 159.
Id. 61.

156.

Id. Ti 61, 63.
"" Id. 65 ("[T]he concept of 'possessions' referred to in the first part of Article 1 of
Protocol No. 1 has an autonomous meaning which is not limited to the ownership of physical
goods and is independent from the formal classification in domestic law. . . ."). One judge
disagreed with this finding in a concurrence, arguing that "the last agreement for temporary
'i3

HeinOnline -- 46 New Eng. L. Rev. 28 2011-2012

2011

Stop the Beach Renourishment in a Comparative Law Context

29

ECHR found that the applicants did indeed have a right in the property at
issue because "the time that elapsed had the effect of vesting in the
applicants a proprietary interest in peaceful enjoyment of the house that
was sufficiently established and weighty to amount to a 'possession'
within ... Protocol No. 1."65 It went on, however, to find that there had
been no deprivation of the property16 6 The ECHR reasoned that the
Government's refusal to renew the authorization for the private occupancy
and the order to demolish the house-"which the applicants must have
anticipated would one day affect them"-fell under the exercise of control
over the use of property as provided for in paragraph two of Article One. 167
Moreover, the ECHR found that it was clearly in the "public interest" to
preserve beaches as public property for public use.168
Turning to its proportionality analysis, the ECHR found that the
applicants had not borne a disproportionate burden. 169 It first noted that
regional planning and environmental conservation gave the State a wider
margin of deference than in the area of civil rights.170 The ECHR then
reiterated that the applicants had been aware throughout their occupancy
that their ownership was based on repeated temporary authorizations and
that repossession of the property and demolition of the house, without
compensation, had always been a possibility.'71 These factors taken
together amounted to a fair balance between public interests and private
rights.172
4. Summary of the ECHR's Analysis under Article One
To summarize the Convention's rule on expropriation and its
application by the ECHR: the ECHR must first determine whether there
has been an interference with the owner's peaceful enjoyment of what the

occupation [of the site had] expired," and therefore the applicants did not have a sufficient
basis in French law to believe they had a property right. Id. 2 (Casadevall, J., concurring).

'-1Brosset-Triboulet,App. No. 34078/02, Eur. Ct. H.R., [71 (majority opinion).
Id. 82.

16s
't'7

1m
"61

Id. 83.
Id.9 84.

Id. T 95.

1"0 Id. 87.
171 Brosset-Triboulet,App. No. 34078/02, Eur. Ct. H.R., 189.
172 Id.
95. Four judges dissented strongly from the majority's position that a balance had
been struck between public interest and private rights. They noted the drastic consequences of
the order in destroying a house that the family had occupied for nearly a century and argued
that the authorities' consistent renewals of authorizations for occupation for over thirty
years-the last one in particular being after the enactment of the Coastal Areas Act-gave the
applicants a justifiable belief that they had a property interest in the dwelling. Id. 11 1, 5
(Bratza, J., Vajic, J., Kaladjeva, J., and Bjorgrisson, J., dissenting).
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ECHR recognizes as possessions.173 If such interference is found, the next
question is whether it amounted to a total deprivation of property, in
which case it must be determined whether the deprivation was carried out
in the public interest and under the law. 174 If it satisfies both conditionsand the ECHR defers extensively to signatory states in this analysis-it was
legal and the owner is due compensation.175 If the interference amounted to
something less than deprivation, it falls under the second paragraph's
provision allowing states to "control the use of property in accordance with
the general interest." 7 6 Finally, the ECHR assesses whether the exercise of
this control struck the required balance between public good and private
rights. If a State fails the balancing test, the applicant may receive
damages.'77
IV. Points of Comparison Between U.S. Takings Law and the ECHR
What then, are the implications of all this for courts seeking to respond
to changing conditions like climate change? Can American courts learn
anything from European jurisprudence on takings or expropriation? Two
main points emerge. First, the "natural law" approach of Article One does
not create nearly the same degree of inflexibility that the "judicial takings"
approach would engender. Second, the European system's rejection of the
"permanent physical occupation" test to determine whether a taking has
occurred allows more room for environmental regulation or "control."178

" Skrzynski v. Poland, App. No. 38672/02, 70 (Eur. Ct. H.R. Sept. 6, 2007) (HUDOC),
available at http://cmiskp.echr.coe.int/tkpl97/search.asp?skin=hudoc-en (follow "HUDOC
database" hyperlink, then search for case "App. No.," then follow link to case).
See id. 1176, 79.
175 James v. United Kingdom, App. No. 8793/79, [ 54 (Eur. Ct. H.R. Feb. 21, 1986)
"4

(HUDOC), available at http://cmiskp.echr.coe.int/tkpl97/search.asp?skin-hudoc-en (follow
"HUDOC database" hyperlink, then search for case "App. No.," then follow link to case)
(interpreting Article 1, Protocol 1 as containing an implied right to compensation for the
taking of property); M. Caitlin Sochacki, Takings Law: The Similaritiesand Differences Between the
European Court of Human Rights and the United States Supreme Court, 24 CONN. J.INT'L L. 435,
450-53 (2009) (explaining that the ECHR recognizes an implied right to compensation for
takings).
176 Protocol, supra note 105.
1
See Sochacki, supra note 175, at 450-53 (explaining that the ECHR awards compensation
for other government interferences with property that do not amount to total deprivations).
'7
Id. at 466-69 (comparing Supreme Court jurisprudence, which recognizes a taking by
the government when a permanent physical occupation has occurred, with the European
system's interference with peaceful-enjoyment analysis).
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Natural Law v. Judicial Takings

The most significant aspect of Article One in comparison with the Fifth
Amendment is that Article One expresses a "positive" rather than
"negative" right to property; this conception implies a natural law
definition of property, which only a court may discern. Thus, the ECHR's
definition of property will trump that of a signatory State. By contrast,
American law leaves the definition of property to the States.1 7 The
Convention is based on the positive idea of human rights, whereas the
American Constitution tends to reflect a negative view of rights. That is,
the U.S. Constitution embodies the concept that citizens must be protected
from governmental intrusions, rather than conceiving of government as
conferring and ensuring rights. Thus, the Fifth Amendment states its
takings prohibition in negative terms: "property [shall not] be taken for
public use, without just compensation." 8 o The Convention, on the other
hand, states the right to possession and enjoyment of property as a positive
one: It guarantees every "natural or legal person" a right "to the peaceful
enjoyment of his [or her] possessions."' 8 No such right is embodied in the
American Constitution, which only guarantees that if the Government
takes private property for public use, it will pay compensation; the
definition of what constitutes property is left to the States.182 The positive
approach to rights reflects a human-rights framework, in which
government is seen not as an entity to be kept at bay, but rather as a
positive force in defining and ensuring the fundamental rights of citizens.
It also reflects the natural law basis of international human rights. 83
There are other important differences between how the Convention
and U.S. law conceive of property rights. In common law jurisdictions, the
metaphor for property ownership is a "bundle of sticks."184 This image

1 Bd. of Regents of State Colls. v. Roth, 408 U.S. 564, 577 (1972) (holding that property
interests have their source in state law and are not created by the Constitution).
I" U.S. CONST. amend. V.

181See Protocol, supra note 105.
12 U.S. CONST. amend. V; see, e.g., Webb's Fabulous Pharmacies, Inc. v. Beckwith, 449 U.S.
155, 161 (1980).
183 Natural-law-based ideas of justice, not emanating from the law of any particular State,
are one of the foundations of human-rights law. See, e.g., S. JAMES ANAYA, INDIGENOUS
PEOPLES IN INTERNATIONAL LAW 16-19 (2d ed. 2004).
181 United States v. Craft, 535 U.S. 274, 278 (2002); JOSEPH W. SINGER, PROPERTY LAW:
RULES, POLICIES, AND PRACTICES, at xiii (5th ed. 2010); Robert Meltz, Takings Law Today: A

Primerfor the Perplexed, 34 ECOLOGY L.Q. 307, 317 (2007) ("Concepts that define the bounds of
a property interest-the sticks in the 'bundle of rights'-include the law creating it, existing
rules and understandings, and 'background principles' of nuisance and property law existing
when the property was acquired.").
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derives from feudal-land tenures, a system in which all land was ultimately
"owned" by the king and in which all other forms of ownership involved
"incidents" -that is, various types of rights in the land. 85 Thus,
theoretically, several sticks could be removed from the bundle still leaving
some, possibly intangible, incidents of ownership-a life estate, for
example. 186 Civil law notions of property are much more absolute. Instead
of a bundle of sticks, civil law expresses property with the metaphor of a
rubber ball: it can be squeezed down to a smaller volume, but a hard core
of rights remains, and as soon as the pressure is released, it springs back to
its original size. 8 7
The "rubber ball" image expresses notions of ownership that differ in
important ways from those of the common law. When the eighteenthcentury tide of revolution washed over Europe -in particular France and
Germany-it brought with it an explicit rejection of feudal ownership and
the idea that ownership could consist of incidents involving obligations to
a sovereign who ultimately "owned" all real property.s88 Thus, the legal
codes that evolved out of these movements rejected the notion that
ownership could consist of anything intangible. Under Dutch law, for
example, ownership ("eigendom") is defined as "the most comprehensive
right a person can have in a thing.""' In turn, "thing" ("zaak") is a
"corporeal object subject to human control." 9 0 Thus, ownership can exist
only in relation to physical objects. This different conception explains the
ECHR's reluctance to find a "taking" unless there has been a physical
transfer of title. It also explains the ECHR's relegation of all other
"interference" to a different analytical framework. Because the "rubber
ball" metaphor embodies the idea of property as absolute and tangible,
property is subject to total expropriation, or none. 91 There are no
individual "sticks" to be removed, and thus the notion of a "taking" only
applies to total deprivation.
The positive rights/natural law approach allows the ECHR more
flexibility than would a "judicial takings" approach, although both
William R. Vance, The Quest for Tenure in the United States, 33 YALE L.J. 248, 270-71
'ai
(1924) (discussing the idea of "sticks" to describe feudal tenure and the sovereign's
ownership).
'8 See, e.g., JESSE DUKEMINIER ET AL., PROPERTY 202 (Vicki Been et al. eds., 7th ed. 2010).
'
W. M. Kleijn et al., Property Law, in INTRODUCTION To DUTCH LAW 103 (J.M.J. Chorus et
al. eds., 4th ed. 2006).
'us See generally Eduardo Moises Penalver, Is Land Special? The Unjustified Preferencefor
Landownership in Regulatory Takings Law, 31 ECOLOGY L.Q. 227, 247 (2004).

8
'o

Buergerlijk Wetboek (Civil Code) [B.W.] art. 5:1.
B.W. art. 3.2.

See Andrei A. Baev, The Privatizationof Land in Russia: Reforms and Impediments, 17 LOY.
L.A. INT'L & COMp. L. REV. 1, 15 (1994).
"'
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approaches grant the ECHR a role in defining property rights, or at least in
holding States accountable to certain definitions of property. This is
because the ECHR's construction of property rights does not assess
whether a local court's decision drastically changes a State's property law
and upsets expectations based on that law, as the judicial-takings doctrine
would. Rather, the ECHR is prepared to substitute its own concept of
property for that of the local State.
For example, in The Former King of Greece v. Greece, the ECHR simply

disagreed with the Greek Government's assertion that lands held by the
royal family did not have the legal character of private property.192 The
ECHR pointed out the many ways that the Government had treated the
property as if it were privately held, including allowing transfers in
accordance with Greek law.193 These indicia of property were within the
ECHR's jurisprudence whether Greek law deemed them to be so or not.
Thus, the European regime does not lock signatory States into static and
outdated forms of property law, impeding their ability to respond to
changing conditions. 94 Moreover, the ECHR can evaluate its evolving
property law sua sponte in light of changing conditions. One possible
outcome of the "rubber ball" idea is that a court might place less emphasis
on individual incidents of ownership or sticks in the bundle -like the mere
fact of physical occupation-and instead analyze the overall effect on the
"peaceful enjoyment" of property.
Such an approach might have produced different results in many U.S.
Supreme Court takings cases. For example, in Loretto v. Teleprompter
Manhattan CATV Corp., an apartment building owner in Manhattan
brought suit claiming that a New York City law allowing a cable company
to install cable wires and boxes on her building to provide cable television
service to her tenants constituted a taking.195 The company placed a cable
less than one-half inch wide and thirty feet in length along the side of her
building, which eventually reached four to six feet above the roof.196 The
company also installed four-by-four-inch directional taps on the roof and
"silver boxes" along the roof cables. 197 Loretto asserted that this minor, but

App. No. 25701/94, 11 52-53 (Eur. Ct. H.R. Nov. 23, 2000) (HUDOC), availableat http://
cmiskp.echr.coe.int/tkpl97/search.asp?skin=hudoc-en (follow "HUDOC database" hyperlink,
then search for case "App. No.," then follow link to case).
192

"'

Id. 157.

1 See ALTERMAN ET AL., supra note 89, at 77 (indicating that the ECHR exhibits a high
tolerance for individual signatory states' interpretations of property rights and the public
interest).
') 458 U.S. 419, 421-22 (1982).
'9 Id. at 422.
197 Id.
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permanent, physical invasion of her property was a taking requiring
compensation. The majority agreed.
Arguably, there are many things wrong with reducing takings analysis
to what the Loretto dissent called a "formalistic quibble."198 At its most basic
level, this reduction eschews the balancing test traditionally used in takings
cases that assess the public benefit and the economic impact on the
owner. 199 In fact, as the dissent points out, the public benefit on cable access
was significant, and the economic impact on the owner was minimal to
nonexistent.20 0 In foregoing the test in favor of a rigid application of the
"physical invasion" test, the Court fails to distinguish between significant
and insignificant losses and enshrines an "archaic judicial response to a
modem social problem." 201
Such an archaic response seems to stem from a fixation on the "sticks"
metaphor. The Court has become so rigidly focused on the loss of one
"stick"-the right to exclude-that it insisted the loss of this one
component of ownership, even when it was minimal, "chops through the
whole bundle, taking a slice of every strand." 202 In reality, the cable wires
and boxes had no effect on the owner's investment-backed expectations,
since she had bought an apartment building whose value would probably
have been enhanced by the availability of cable, and whose resale value
would at worst have been unaffected by it, if not also enhanced. A court
applying what I have called a more holistic view, like the view embodied
in Article One, would inevitably inquire as to the nature and extent of the
interference with the owner's peaceful enjoyment of her possessions. In
Loretto, the owner conceded that this interference was minimal to
nonexistent. 203 Such an approach would allow a court to examine the real
impact of a physical invasion on ownership rights and to balance it against
the social benefit of the impairment.
B.

Implications of the "PermanentPhysical Occupation" Test on
Environmental Regulations

The "permanent physical occupation" test has implications for
environmental regulation.204 For example, the attachment of monitoring

" See id. at 442-43 (Blackmun, J., dissenting) (quoting Joseph L. Sax, Takings and the Police

Power, 74 YALE L.J. 36, 37 (1964)).
In See id. at 444, 446.
2 See id. at 445, 454.
201 Loretto, 458 U.S. at 455.
202 See id. at 435 (majority opinion).
2'13 Id. at 453-54 (Blackmun, J., dissenting).

201 For a discussion of the implications of the "permanent physical occupation" test, see
generally Stephen Daren Blevit, Note, A Tale of Two Amendments: Property Rights and Takings in
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devices to private property has many uses in environmental protection.
Such devices can track toxic waste emissions without causing significant
economic loss to the property involved, but may constitute a taking under
Loretto. 205 Indeed, one court has already found a taking where
Environmental Protection Agency officials, entered upon the plaintiff's
land and installed at least eighteen wells for monitoring and extracting
hazardous substances. 206
C.

Stop the Beach Renourishment in the ECHR

To conclude, how might the ECHR have analyzed Stop the Beach
Renourishment? Of course, the case would not have arisen in one of the
European countries because those countries classify ocean front land as
public property not subject to private ownership. However, assuming that
the case had arisen in a country that allows for such ownership, what
analytical tools might the ECHR have employed?
First, the ECHR would decide whether there was in fact a "possession"
that fell under the purview of Article One. Employing its definitions of
property, the ECHR would likely have found that the beachfront lots were
possessions under the Article. The ECHR would also have agreed with the
Supreme Court that there was no physical taking, since no property
changed hands-albeit for different reasons. Since there was no
expropriation, the ECHR would next consider whether the property
owner's loss of direct contact with the ocean, which resulted from the
insertion of the reconstituted beach, amounted to an "interference with
peaceful enjoyment" of the property. 207 Based on the "bundle of sticks"
notion, STBR claimed that an important "stick," for which they had paid
market value and which they had reason to believe was part of their
bundle of rights, had been taken. 208 The Supreme Court responded by
finding that the particular stick had never been part of the bundle because
the decision that the State owned the new beach was consistent with
Florida law.209
STBR's argument in this regard might have fared better at the ECHR.
Because of the positive concept of property, it could have argued that the

the Context of Environmental Surveillance, 68 S. CAL. L. REV. 885 (1995).
205 See id. at 900-01 (discussing the use of monitoring devices to track waste emissions).
216 Hendler v. United States, 952 F.2d 1364, 1377 (Fed. Cir. 1991).
"'
Bugajny v. Poland, App. No. 22531/05, T 57-59 (Eur. Ct. H.R. Nov. 6, 2011) (HUDOC),
available at http://cmiskp.echr.coe.int/tkpl97/search.asp?skin-hudoc-en
(follow "HUDOC
database" hyperlink, then search for case "App. No.," then follow link to case).
2c- Stop the Beach Renourishment, Inc. v. Fla. Dep't of Envtl. Prot., 130 S. Ct. 2592, 2600
(2010).

2" Id. at 2612.
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contact with the water, rather than being a mere removable stick in a
bundle of sticks, was part of the "comprehensive right" they had in the
land, and that removing it changed their relationship to the property as a
whole. Although this argument might have persuaded the court to find
that there had been interference with their enjoyment, because there had
been no expropriation, it would have analyzed the interference under the
"control" rubric and employed a proportionality test.
Under the proportionality test, STBR would still have lost because
there was no egregious imbalance between the burden the owners were
forced to bear and the achievement of the public good -preservation of the
coast. Where the court has found an imbalance, the facts have been much
more extreme: owners were deprived of all ability to make any kind of use
of their land. Finally, the balancing test under paragraph two of Article
One would have given the deciding court an opportunity to evaluate the
benefits of responding to climate change, rather than remaining stuck in
the bundle of sticks.
CONCLUSION
In conclusion, the European legal system as it deals with property
rights and takings may offer food-for-thought to American jurists with
respect to environmental regulations. Because it eschews a "permanent
physical occupation" test, it may be more amenable to environmental
occupations of property that do not cause economic damage, such as the
installation of monitoring devices. Moreover, because it analyzes all
interference with property that falls short of expropriation under a
proportionality test, it allows for a balance between the individual burden
and the public good of addressing climate change.
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