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INTRODUCTION

Zoning ordinances enacted under state enabling laws and home
rule charters of municipalities are customarily entitled to a presumption that they were validly enacted, are within the powers delegated
to the locality by the state, and are reasonable in effect. This presumption makes an exercise of the zoning power more easily defensible; one attacking the ordinance must show that it was passed
incorrectly,' or is beyond the scope of municipal authority, or is unreasonable, capricious or arbitrary in effect. 2 Zoning officials have
possessed this initial advantage in any litigation since the landmark
decision of Village of Euclid v. Ambler Realty Co. 3 in 1926. In this
opinion, the first to uphold zoning in the United States Supreme
Court, Justice Sutherland wrote for the majority:
Thus the question whether the power exists to forbid the erection of a
building of a particular kind or for a particular use . . . is to be deter-

mined, not by an abstract consideration of the building or of the thing
considered apart, but by considering it in connection with the circumstances and the locality ....

If the validity of the legislative classifica-

tion for zoning purposes be fairly debatable, the legislative judgment
4
must be allowed to control.
Justice Sutherland's expansive view of the zoning power is, however, coming under increasing judicial challenge. Courts are inquiring
into the policies underlying zoning and show a tendency to become
activists in their responses to land-use decisions which judges consider unduly parochial. The judicial activity stems in significant part
* A.B., 1963, Harvard College; LL.B., 1966, M.C.P., 1968, University of Pennsylvania;
LL.M., 1970, Yale University; Professor of Law, American University Law School;
Member, Pennsylvania Bar.
Research for this article was made possible in part by a grant from Resources for the
Future, Washington, D.C.
1. Village of Mill Neck v. Nolan, 233 App. Div. 248, 251 N.Y.S. 533 (1931), aff'd,
259 N.Y. 596, 182 N.E. 196 (1932) (ordinance void when amended substantially after
public hearing and enacted without further hearings on the changes).
2. Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926).

3.

Id.

4.

Id. at 388 (citations omitted).
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from the effect of the presumption of validity: by making local zoning
decisions virtually unreviewable, the presumption fostered abuses and
soietimes destroyed any incentive on the part of the locality to keep
records of its decisionmaking process. The abuses of the presumption,
challenged initially by the courts, were the total exclusion from a
jurisdiction of certain commercial 5 or high density residential 6 land
uses such as gas stations, high rise apartments and extractive
industries. 7 When the exclusion of a land use was total, the usual
presumption was reversed and the municipality had the burden of
justifying the exclusion which was deemed unreasonable by the
courts.8 State court dissatisfaction with the presumption was no doubt

increased when inadequate legislative and administrative records
failed to set forth the procedures and information utilized by the local
decisionmakers.
Thus, exclusionary activities and inadequate legislative records have
prompted courts to examine individual zoning decisions more closely.
This inquiry has had a procedural effect on the appellate law. Placing
the burden of proof on the local jurisdiction, rather than on the protesting citizen, suffices when a proposed use is being totally
excluded-the town has the burden of justifying the exclusion. But
when a use is merely incompatible with surrounding land uses or
premature in the land market in the vicinity, strong public policy
may support a legislative decision, and it is less clear that the town
should bear as heavy a burden. Moreover, there is another informa5. See, e.g., Vickers v. Township Comm., 37 N.J. 232, 252, 181 A.2d 129, 140 (1962),
appeal dismissed, 371 U.S. 129 (1963) (Hall, J., dissenting) (arguing that zoning amendment which barred trailer parks in an industrial district was a use of the zoning power
"beyond its legitimate purposes").
6. See, e.g., Oakwood at Madison, Inc. v. Township of Madison, 117 N.J. Super. 11,
283 A.2d 353 (1971) (zoning ordinance of township which had approximately 30 percent
of its land area vacant and developable, which restricted multifamily buildings to about
500 to 700 additional units, none of which could be three bedrooms or more, and which
divided most of the remaining vacant land into zones requiring one- and two-acre lot
minimums with minimum floor space of 1500 square feet and 1600 square feet respectively, was invalid for failure to promote a reasonably balanced community in accordance with the general welfare); Appeal of Girsh, 437 Pa. 237, 263 A.2d 395 (1970)
(failure of zoning scheme of township to provide for apartments held unconstitutional,
although ordinance did not specifically exclude apartments). This line of cases is reviewed in Aloi, Recent Developments in Exclusionary Zoning: The Second Generation
Cases and the Environment, 6 Sw. U.L. REV. 88, 90 (1974).
7. See, e.g., Certain-Teed Prods. Corp. v. Paris Township, 351 Mich. 434, 88 N.W.2d
705 (1958); City of North Muskegon v. Miller, 249 Mich. 52, 227 N.W. 743 (1929); Lyon
Sand & Gravel Co. v. Oakland Township, 33 Mich. App. 614, 190 N.W.2d 354 (1971).
See generally, Crawford, Zoning Law and Extractive Industry-The Michigan
Experience, 51 N.D.L. REv. 341 (1974).
8. See case cited in note 4 supra.
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tion gap besides inadequate legislative journals; land-use data is seldom available for the whole community and, if available, is seldom
brought to bear on any individual rezoning decision. To make sure
the legislative justification fits the kind of changes made, courts have
resorted increasingly to a close look at rezonings and map amendments in the light of the only available prior public record-past zoning maps and master plans.
In some states, this has meant that courts invoke the so-called
"change-mistake" rule to assess a rezone or amendment. This rule, in
its "substantial change" aspect, provides for a comparison in the land
uses existing in a neighborhood at the time of the zoning and at the
time of the application for rezoning; to justify a rezone there must be
a substantial change in the interim. 9 Although this substantive rule
has been relegated to the status of a minority rule for several decades, three state courts of last resort have, within the past few years,
considered or adopted it.10 It is, therefore, appropriate to review the
rule in the one state which has consistently used it and gained judicial expertise in manipulating its component concepts. This state is
Maryland, in which the judiciary has for more than twenty years developed its own substantive land-use rules. Its judicial opinions can
provide guidance for predicting the future course of land-use regulation in states just adopting the rule.
I.
THE

THE CONCEPTUAL FRAMEWVORK:
REASONABLENESS OF REZONING

The change-mistake rule evolved in the following conceptual
franework. If a zoning scheme initially must be found reasonable and
comprehensive in scope, what is the validity of any reclassification of
9. Wakefield v. Kraft, 202 Md. 136, 141, 96 A.2d 27, 29 (1953), is the leading case.
See also Stratakis v. Beauchamp, 268 Md. 643, 653, 304 A.2d 244, 249 (1973); Mayor and
Council v. Henley, 268 Md. 469, 302 A.2d 45 (1973). The history of the rule is traced in
Linowes & Delaney, The Maryland Change-Mistake Rule: A Mistake that Should be

Changed, 1971

LAND-USE CONTROLS ANNUAL 117 and
WILLIAMS, AMERICAN LAND PLANNING LAW § 32.01 (1974).

criticized unjustly in 1 N.

10.

Grund v. Jefferson County', 291 Ala. 29, 277 So. 2d 334 (1973) (rejected the rule),
LAND USE L. & ZONING DIG. 5 (1974); Fasano v. Board of County Comm'rs,
264 Ore. 574, 507 P.2d 23 (1973), noted, Freilich, Fasano v. Board of County Commissioners of Washington County: Is Rezoning an Administrative or Legislative Function?,
6 URBAN LAW. vii (1974); Board of Supervisors v. Snell Constr. Corp., 214 Va. 655, 202
S.E.2d 889 (1974) (applied rule to "piecemeal downzoning"), noted, 26 LAND USE L. &
ZONING DIG. 296 (1974). Courts in Colorado, Florida, Illinois, Mississippi and Texas

noted, 26

have occasionally invoked this rule. I R.

ANDERSON, AMERICAN LAW OF ZONING

§ 5.03

(1968); Comment, Rezoning in New Orlean -Legal Requirements and Decision-making
Criteria,50 TUL. L. REV. 352, 354 (1976). For an opinion with many tests for rezonings
see Bosse v. City of Portsmouth, 107 N.H. 523, 226 A.2d 99 (1967).
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the zoning applicable to a parcel? Presumably the local legislature,
having once decided that a particular kind of zoning was reasonable,
now reverses direction and declares it no longer so. Is the same presumption of validity accorded legislative decisions on the first goround available to uphold a rezoning?1' Or does the presumption afforded the initial zone itself require that the rezone be carefully
scrutinized?
In Maryland, "it is presumed that the original zoning was well
planned, and designed to be permanent; it must appear, therefore,
that [in the absence of mistake in the original zoning] the character of
the neighborhood was changed to an extent which justifies the amendatory action." 12 Thus, there is a "strong presumption of correctness
of original zoning and of comprehensive rezoning."1 3
Amendatory rezonings generally are requested when an owner
seeks to use a parcel more intensively than before. Neighbors object
and go to court. The developer, having obtained a rezone from the
legislature, argues that the second legislative decision is entitled to
the same weight as the initial zoning decision. Abutting owners contend that the second decision requires closer scrutiny. In litigation
between the present owner and developer and his neighbors, it is not
only their needs that a court must weigh, but also the propriety of
the legislators' actions. Indeed, it is often more accurate to view the
local legislature as on trial rather than the developer, although the
local legislature is often represented by the developer.
To avoid this confrontation, legislators and zoning officials have devised a progression of increasingly flexible or unmapped use districts. 1 4 Such provisions spell out, in advance and for the protection of
neighboring properties, the permissible limits of any negotiations between local officials and the developer seeking more intensive uses of
land than presently is the pattern in the neighborhood.
As local schemes for zoning became more complex,' 5 vaguely
worded constitutional rules of reason to assay a rezoning appeared
crude indeed. Courts instead scrutinized local rezoning decisions to
11. See Roseta v. County of Washington, 254 Ore. 161, 458 P.2d 405 (1969), noted, 6
WILLAMETTE L.J. 605 (1970); D. MANDELKER, MANAGING OUR URBAN ENVIRONMENT

966 (2d ed. 1971).
12. Wakefield v. Kraft, 202 Md. 136, 141, 96 A.2d 27, 29 (1953).
13. Stratakis v. Beauchamp, 268 Md. 643, 652, 304 A.2d 244, 249 (1973).
14. Krasnowiecki, The Basic System of Land Use Control, in THE NEW
(N. Marcus & M. Groves eds. 1970).
15.

ZONING 3

See, e.g., MONTGOMERY COUNTY, MD., CODE §§ 59-37 (cluster residential zone,

setting out minimum tract acreage, lot size, density, frontage and set-backs), 59-34
(planned neighborhood zones) (1972).

1976]

CHANGE-MISTAKE

RULE

determine whether they implemented a jurisdiction's adopted master
plan or some other overall zoning policy.16 Oftimes having no written
master plan to examine or lacking any view of what a master plan
should do, Maryland courts found themselves serving as appellate
zoning boards; consequently, they were hearing more cases than they
wished. 17 At the same time, the local legislatures found their time
being taken up with zoning matters to the exclusion of other business.
Maryland courts in this predicament formulated the change-mistake
rule for rezonings. It provides that absent a comprehensive,
jurisdiction-wide redrafting of the zoning ordinance, there must be
either a substantial change in the land uses of the neighborhood
around the land rezoned, 18 or else the original zoning must have
been based on a mistaken idea of the then-existing land uses. 19 The
latter is exceedingly difficult to show and will not be dealt with here;
its case law is slim and unrewarding. 20 Instead, this article will discuss what constitutes changes in land use sufficiently substantial to
2
justify rezoning one parcel alone. 1

The continuing validity of the substantial change rule in Maryland
rests on its preserving the pattern of existing land uses in already
established neighborhoods. In that setting, the usefulness of the rule
in rezonings is largely dependent on one's point of view: applicants
favor its repeal by legislation or judicial fiat, 2 2 while neighbors favor
its retention. Most of its case law, however, discusses the actions of
the legislature as opposed to the rights of neighbors. Neighbors'
rights are often advanced on theories of reliance on, and notice of,
prevailing use patterns, but such a showing is difficult, because no
owner has a vested right in the continuation of past zoning. Litigation
16. See text accompanying notes 23-29 infra;see also Pierrepont v. Zoning Comm'n,
154 Conn. 463, 226 A.2d 659 (1967).
17. Judicial review of a comprehensive zoning plan is limited; "the legislative exer-

cise of police power ... will only be struck down upon a clear and affirmative showing
that it was arbitrary, capricious, discriminatory or illegal." Trustees of McDonogh Edue.
Fund & Inst. v. Baltimore County, 221 Md. 550, 565, 158 A.2d 637, 645 (1960).
18. Wakefield v. Kraft, 202 Md. 136, 96 A.2d 27 (1953).
19. Stratakis v. Beauchamp, 268 Md. 643, 304 A.2d 244 (1973).
20. See Overton v. Board of County Comm'rs, 225 Md. 212, 170 A.2d 172 (1961). A
finding of a mistake in the original zoning is, in effect, a conclusion that the initial
zoning as applied is invalid; the mistake component of the rule requires proof similar to
that required for a variance. See Valenzia v. Zoning Bd., 270 Md. 478, 312 A.2d 277
(1973); Surkovich v. Doub, 258 Md. 263, 265 A.2d 447 (1970).
21. See text accompanying notes 61-88 infra.
22. See Linowes & Delaney, The Maryland Change-Mistake Rule: A Mistake that
Should be Changed, 1971 LAND-USE CONTROLS ANNUAL 117.
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is often conducted by the developer representing the legislature and
a civic association accountable to the neighbors.
The substantial change rule is first found in Maryland case dicta
and rests on no firn first-case foundation. This article will now turn
to the opinions which have established the substantive law of the rule
and then to some alternatives to the rule in other states. It is in these
latter opinions that the concerns of the courts are shown most clearly.
II.

PLANNING AND REZONING IN MARYLAND

Maryland courts often review the planning process underlying zoning through the substantial change rule. In any legislative rezoning, a
change in the zoning scheme should be granted only when there is
substantial change in the neighborhood around the rezoned parcel, 2 3
thus overcoming the original zoning's strong presumption of
validity. 2 4 That presumption, of course, is necessarily overcome when
a change is made as part of a comprehensive rezoning of the jurisdiction or planning district. The legislature or the applicant must show
that the rezoning was part of a comprehensive replanning and rezoning of the neighborhood or resulted from a substantial change in the
25
surrounding neighborhood.
This rule imposes no duty to rezone on the legislature. Even if a
substantial change is shown, the legislature may refuse to rezone on
the ground that a rezoning would not be in the public interest; such
refusal is subject only to the fairly debatable standard of judicial
review. 2 6 When the reclassification is not drastic, but is, for example,
to a different kind of residential use, the rule may be relaxed to some
degree.2 7 But the rule's emphasis on the physical conditions around
the rezoned parcel makes the Maryland Court of Appeals attentive to
the compatibility of those uses. The court reviews rezones on their
merits and has developed rules of thumb to guide its review of local
actions. In some respects such rules can be seen as the operative
principles of land-use planning expressed on Maryland zoning maps.
There is, however, no requirement that there be a comprehensive
23. Id. at 124. See also Trustees of McDonogh Educ. Fund & Inst. v. Baltimore
County, 221 Md. 550, 158 A.2d 637 (1960).
24. See Board of County Comm'rs v. Oak Hill Farms, Inc., 232 Md. 274, 192 A.2d
761 (1963); George F. Becker Co. v. Jerns, 230 Md. 541, 187 A.2d 841 (1963).
25. Both spot zoning and contract zoning are forbidden for the same reason. Neither
is a comprehensive rezoning, and if the local legislature fails to show its action to be
comprehensive, the substantial change rule applies. See notes 90-98 & accompanying
text infra.
26. See Board of County Comm'rs v. Edmonds, 240 Md. 680, 215 A.2d 209 (1965).
27. Missouri Realty, Inc. v. Ramer, 216 Md. 442, 140 A.2d 655 (1958).
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plan before the legislature of a locality decides to rezone; if no comprehensive plan exists, the court merely looks to the past actions of
the board to find consistency with or trends in prior rezones. 2" Planning is not a mandatory activity of local government in Maryland be29
cause of the rule.
The substantial change decisions have, over the past decade, defined different "neighborhoods" and emphasized different rules for
different land uses. This flexibility is important today if the rule is not
to result in parochial land-use decisions when the impact of any zoning is recognized as regional for some issues and local for others. 30
III. THE COMPONENT PARTS OF THE RULE
To prevail on the issue of substantial change, the applicant for a
rezoning has the burden of showing: 1) the area constituting the
"neighborhood" surrounding his property; 2) all changes occurring in
this neighborhood since the last comprehensive zoning affecting the
property; and 3) a resulting change in the character of that
neighborhood. 31 Neighbors opposing the rezoning must show that
28. West Ridge, Inc. v. McNamara, 222 Md. 448, 160 A.2d 907 (1960).
29. Board of County Comm'rs v. Edmonds, 240 Md. 680, 215 A.2d 209 (1965). The
legislature is free to create a "plan" after the fact, i.e., after the development has occurred. Scull v. Colleman, 251 Md. 6, 246 A.2d 223 (1967).
30. THE NEW ZONING 99 (N. Marcus & M. Groves eds. 1970). In dealing with this
rule, threshold questions exist which are closely related to those already discussed. For
example, a request for a special exception is often made, briefed and litigated in advance of any argument of the rule's applicability. This is because the rule becomes
inapplicable when the requested change might be treated as an application for a special
exception. Board of County Comm'rs v. Turf Valley Associates, 247 Md. 556, 233 A.2d
753 (1967); Miller v. Kiwanis Club, 29 Md. App. 285, 347 A.2d 572 (1975). Although
future changes are not normally considered under the substantial change rule, the Maryland Court of Appeals has permitted the granting of a special exception (for two highrise apartments) conditioned on the completion of a street improvement planned beforehand by the locality. Rohde v. County Bd. of Appeals, 234 Md. 259, 199 A.2d 216
(1964). The court said that this street extension was "reasonably probable of fruition in
the foreseeable future," id. at 264, 199 A.2d at 218-19, and so it was not error for the
Board to consider it.
But extensions of specially excepted uses are often impermissible.
For example, where apartments are permitted on the theory that they form a buffer
between residential and commerical areas, more apartment houses are improper when
those second apartments will not also serve as a buffer. This makes any further rezoning
for apartments unreasonable. Levy v. Seven Slade, Inc., 234 Md. 145, 198 A.2d 267
(1964). Finally, the legislature's use of new town zones, while analogous to a special
exception and a floating zone, leaves it to the courts to consider whether the changes
contemplated are compatible with abutting land uses. See Turf Valley, supra. The effect
of a floating zone in the neighborhood on the substantial change aspect of the rule has
been held, incredibly, to be legally irrelevant. Wahler v. Montgomery County Council,
249 Md. 62, 238 A.2d 266 (1968).
31. Montgomery v. Board of County Comm'rs, 256 Md. 597, 261 A.2d 447 (1970).
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they have standing to contest the legislative decision to rezone. It is
this standing question that will first be discussed, followed by the
three components of the applicant's showing of substantial change.
A.

The Question of Standing

Cases in which the standing of protestants is disputed provide a
first opportunity for a court to define the neighborhood affected.
Abutting or nearby property owners are presumed to be aggrieved
parties and to have suffered special damages when they contest a
rezoning. 32 More distant protestants must show that their interests
33
are adversely affected by the rezone.
For example, a property owner seven and one-half miles away does
not have standing to challenge a zoning reclassification that would
permit the erection of apartments.2 4 Nor does an association whose
community hall was located 3760 feet as the crow flies (9400 feet by
road) from the subject property have standing. 35 But property owners
whose homes were from 400 to 850 feet from the boundary of the
subject property, upon which a proposed high rise apartment was to
be built, had standing to challenge the reclassification. 3 6 In another
case a protestant who could see the site of a proposed apartment and
whose property was 750 feet from the reclassified tract-but on the
opposite side of the Baltimore Beltway-was denied standing.3 7 Finally, the court of appeals has held that a lower court properly dismissed the suit of a protestant whose home was only one-fourth of a
mile from, but out of view of, a tract reclassified for garden apart38
ments and commercial and office uses.
At least three factors, then,: appear relevant in determining
whether a protestant can qualify as an aggrieved person: the proximity of the protestant's property; the location of major highways between the protestant's property and the tract reclassified; and the vis32. Bryniarski v. Montgomery County Bd. of Appeals, 247 Md. 137, 143, 230 A.2d
289, 294 (1967), followed, Gnau v. Seidel, 25 Md. App. 16, 332 A.2d 739 (1975). The
presumptive standing of "nearby" property owners is a slight judicial enlargement of
the statutory conferral of standing on "any person .. .aggrieved by any decision of the
board of zoning appeals .. ."MD. ANN. CODE art. 66B, § 4.08 (1970).
33. Bryniarski v. Montgomery County Bd. of Appeals, 247 Md. 137, 145, 230 A.2d
289, 295 (1967).
34. City of Greenbelt v. Jaeger, 237 Md. 456, 206 A.2d 694 (1965).
35. Shore Acres Improvement Ass'n, Inc. v. Anne Arundel County Rd. of Appeals,
251 Md. 310, 247 A.2d 402 (1968).
36. Aubinoe v. Lewis, 250 Md. 645, 244 A.2d 879 (1968).
37. Wilkinson v. Atkinson, 242 Md. 231, 218 A.2d 503 (1966). See also DuBay v.
Crane, 240 Md. 180, 213 A.2d 487 (1965).
38. Marcus v. Montgomery County Council, 235 Md. 535, 261 A.2d 762 (1964).
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ibility of the subject tract from the protestant's property. 39 Only
when a protester is given standing does the substantial change rule
achieve its face potential to make enforcement of zoning ordinances a
device which citizens can use rather than officials or planners.
B. Defining the Neighborhood
An applicant for a rezoning bears the burden of proving the boundarijs of the neighborhood and that a substantial change has occurred
within those boundaries. 40 Although such proof justifies a rezone
under the Maryland case law, the court's own definitions of what constitutes proof of the neighborhood are not very helpful:
[T]he neighborhood in any area must be an area which reasonably constitutes the immediate environs of the subject property. . . .The rule
requires that the "neighborhood" must be the immediate neighborhood
41
of the subject property, not some area miles away ....
And again:
[W]hat constitutes a neighborhood for the purpose of determining
change under the law governing rezoning is not and should not be precisely and rigidly defined, but may vary from case to case ....42
Consequently, those who file rezoning applications are in the difficult position of having to establish their neighborhoods and the
changes therein while given little, if any, guidance as to exactly what
their neighborhoods are. This has the advantage of flexibility, but
makes it impossible to delineate precisely the dimensions of every
"neighborhood."
Case law shows that physical boundaries and distance are decisive
in establishing the neighborhood. When more intensive residential
uses are applied for, parcels 3300 to 7200 feet away and across a
major highway from the subject parcel have been held not to be in
the neighborhood. 4 3 But major usage reclassifications, even when one
39. Cf. White v. Major Realty, Inc., 251 Md. 63, 246 A.2d 249 (1968). The factors
considered here are in addition to such procedural requirements as that the litigants
show that they had protested the rezone before the zoning body.
40. E.g., Border v. Grooms, 267 Md. 100, 110, 297 A.2d 81, 86 (1972), in which the
court noted that "that which reasonably constitutes the neighborhood of the subject
property is one of the basic facts to be established by an applicant." See Montgomery v.
Board of County Comm'rs, 256 Md. 597, 261 A.2d 447 (1970).
41. Clayman v. Prince George's County, 266 Md. 409, 418, 292 A.2d 689, 694 (1972)
(citation omitted).
42. Woodlawn Area Citizen's Ass'n, Inc. v. Board of County Comm'rs, 241 Md. 187,
198-99, 216 A.2d 149, 156-57 (1966).
43. Woodlawn Area Citizen's Ass'n, Inc. v. Board of County Comm'rs, 241 Md. 187,
216 A.2d 149 (1966).
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mile away from the applicant's property, 4 4 may be relevant. The
acreages of the prior rezones should at least equal the applicant's; the
larger the previously rezoned parcels, the better are the applicant's
chances for having his proposed reclassification accepted. 4 5 Dualization of an adjacent highway 4 6 or bounding of the applicant's parcel by
47
several major unlimited-access highways or railroad rights of way
are also good evidence of change, and of a demand for a facility capable of handling traffic congestion. When a shopping center is considered, there is a further widening of the geographic area defined as a
neighborhood to a two-mile radius of the proposed site. 48 It can be
argued that the idea of the relevant neighborhood achieves greater
clarity with residential uses than it does with other uses. On the
rural-urban fringe, the use of the substantial change rule provides a
far less reliable guide than in developed areas. More troubling is the
definition of a neighborhood for an urbanizing area. This is due in
part to the uncertainties inherent in any such definition, 4 9 but compounded by the special problems encountered when delineating an
°
urbanizing area.
The Maryland Court of Appeals has said that the neighborhood in
a fringe or semirural area is larger and more fluid than in a city or
suburban area. 51 The distance between the boundaries of an agricultural or rural residential holding zone may vary from eight-tenths to
52
2.5 miles.
In spite of the court's announcement of a more flexible definition,
there is little in the cases to indicate that the court has expanded the
boundaries of the neighborhood in fringe areas. 5 3 Yet, the freest ap44. See Clark v. Wolman, 243 Md. 597, 221 A.2d 687 (1966).
45. See id.
46. Mayor and City Council v. Board of County Comm'rs, 247 Md. 670, 234 A.2d 140
(1967); Finney v. Halle, 241 Md. 224, 216 A.2d 530 (1966) (limited access highway);
Kaslow v. Mayor and Council, 236 Md. 159, 202 A.2d 638 (1964). See also D.
MANDELKEn, THE ZONING DILEMMA 92-96 (1971).
47. George F. Becker Co. v. Jerns, 230 Md. 541, 187 A.2d 841 (1963). Such a physical boundary, however, might be inappropriate for the neighborhood, when, for example, a rezoning was granted for construction of a shopping center and the nearest existing shopping center was separated from the rezoned parcel by several major highways.
See West Ridge, Inc. v. McNamara, 222 Md. 448, 160 A.2d 907 (1960).
48. West Ridge, Inc. v. McNamara, 222 Md. 448, 160 A.2d 907 (1960).
49. Keller, Neighborhood Concepts in Sociological Perspective, 22 EKISTICS 67
(1966); Willis, Sociological Aspects of Urban Structure, 39 TOWN PLANNING REV. 296
(1969).
50. Hardesty v. Dunphy, 259 Md. 718, 271 A.2d 152 (1970).
51. Id.; Montgomery v. Board of County Comm'rs, 263 Md. 1, 280 A.2d 901 (1971).
52. Furnace Branch Land Co. v. Board of County Comm'rs, 232 Md. 536, 538, 194
A.2d 640, 641 (1963).
53. Heller v. Prince George's County, 264 Md. 410, 286 A.2d 772 (1972) (less than

19761

CHANGE-MISTAKE RULE

plications of the rule occur on the rural-urban fringe. 5 4 There is some
indication that the court has disregarded the presence of nearby major
highways or increased access, 55 and the court has readily let a
litigant's use of rezonings and changes on distant parcels go unchallenged rather than insist on a tight definition of the neighborhood. 56
When the subject property is to be used for a major development,
the court backs off from precise definition still further, insisting that

other grounds control and that there is no need to define the neigh-

57
borhood with precision.
Although the Maryland court's restriction of standing to persons
who can show a direct injury as a result of the rezone is in accord
with the usual rules for standing, 58 the court appears to have restricted the definition of neighborhood for purposes of standing to a
greater extent than for purposes of showing a substantial change. 59 If,
however, one of the purposes of the substantial change rule is to
protect existing neighborhoods from unwarranted rezonings, it would
appear logical to extend standing to any person who is within the
neighborhood as defined by the owner of the rezoned parcel in his
attempt to show substantial change. Such an extension would be feasible since the neighborhood is initially defined by the applicant
before the zoning body prior to the commencement of court proceedings. The Maryland courts unfortunately do not appear to have
60
reconciled these two aspects of the neighborhood concept.

two-mile radius); Cabin John Ltd. Partnership v. Montgomery County Council, 259 Md.

661, 271 A.2d 174 (1970) (rezonings three-quarters of a mile from subject parcel beyond
appropriate neighborhoods); Bauserman v. Barnett, 257 Md. 258, 262 A.2d 521 (1970)
(two-mile radius acceptable).
54. Hardestv v. Dunphy, 259 Md. 718, 271 A.2d 152 (1970); Clark v. Wolman, 243
Md. 597, 221 A.2d 687 (1966); Bishop v. Board of County Comm'rs, 230 Md. 494, 187
A.2d 851 (1963).
55. Brenbrook Constr. Co. v.Dahne, 254 Md. 443, 255 A.2d 32 (1969) (roadway onethird of a mile distant too far removed).
56. Montgomery v. Board of County Comm'rs, 263 Md. 1, 280 A.2d 901 (1971).
57. Furnace Branch Land Co. v. Board of County Comm'rs, 232 Md. 536, 194 A.2d
640 (1963) (1000-unit garden apartment involved).
58. See, e.g., White v. Major Realty, Inc., 251 Md. 63, 246 A.2d 249 (1968); Wilkinson V.Atkinson, 242 Md. 231, 218 A.2d 503 (1966); DuBay v. Crane, 240 Md. 180, 213
A.2d 487 (1965).
59. The requirement for standing is that the litigant be within view of the rezoned
parcel.
60. The argument that standing to challenge rezones should be broadened appears
to have been set back by the latest United States Supreme Court decision on exclusionary zoning. In Warth v. Seldin, 422 U.S. 490 (1975), the Court held that petitioners had
no standing to challenge an exclusionary zoning ordinance in an adjacent municipality
in the absence of specific allegations showing a "demonstrable, particularized injury."
Id. at 508.
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The effect of both definitional confusion in the neighborhood concept and the restrictive standing rules has been that rezoning applicants will list every zone reclassification or physical variation in land
use within a large area and allege that they, taken as a whole, constitute a change in the neighborhood. Thus the courts, having used the
neighborhood concept as a judicial dragnet to make the applicant
gather all possibly relevant land-use data, separate those changes
within the neighborhood from those outside it.
C.

Substantial Change

What sort of land-use changes must occur in the vicinity to invoke
the change-mistake rule? There is no one answer to this question, as
the land use is considered when the court formulates evidentiary
rules providing a substantial neighborhood change. It is clear, however, that land-use changes shown must be used in conjunction with
other changes to justify a legislative finding of substantial change. For
example, neither population growth nor the extension of utilities,
sewers or water lines is sufficient alone to show substantial change,
for each is normally just as compatible with the original zoning as
with the rezoning. 61 The same holds true for legal nonconforming
uses in the neighborhood 6 ---they are just as consonant with the initial zoning as with the rezone. There must be a confluence of changes
in the neighborhood to justify the rezoning. 63 Two examples of particular land uses are illustrative.
1.

Shopping centers

For shopping centers, a substantial increase in surrounding population, increased commerce in the vicinity and a trend toward increasing use of such centers were sufficient to justify one rezone from an
agricultural category into a light commercial zone. 64 The court said
that factual evidence was proper based on the: 1) population within a
two-mile radius; 2) substantial growth within the time since the last
comprehensive rezoning; 3) the number of building permits in the
same time period; 4) the type and number of rezones in all
categories; 5) the number of residential developments in the area; 6) a
market analysis showing the need for the facility; 7) the construction
of new schools; and 8) the effect of the center on traffic. 6 5 The original kind of zoning and population density is considered too; higher
61. Clayman v. Prince George's County, 266 Md. 409, 292 A.2d 689 (1972); Prince
George's County v. Prestwick, Inc., 263 Md. 217, 282 A.2d 491 (1971).
62. Helfrich v. Mongelli, 248 Md. 498, 237 A.2d 454 (1968).
63. Montgomery v. Board of County Comm'rs, 263 Md. 1, 280 A.2d 901 (1971).
64. West Ridge, Inc., v. McNamara, 222 Md. 448, 160 A.2d 907 (1960).
65. Id. at 452, 160 A.2d at 909.
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densities of residential zoning can more easily become commercial
areas than can low-density residential areas. 66 But the nearby presence of other centers is a two-edged sword. Suppose changed uses in
an area permit commercialization of a parcel's zoning. 67 Too much
commercialization may mean that traffic will become congested. 68 Too

little commercialization will make the shopping center into an intrusion or a premature development.6 9 Too much commercialization of
the same kind as that proposed will mean saturation of market demand, while too little means no demand. 70 Optimum conditions,
then, constitute some mean: commercial uses should be permitted in
the area, but they should be noncompetitive with the applicant's
proposal 7l-for example, a filling station or garage. There should be
no shopping center in the vicinity and no increase in traffic
congestion; 72 or if there is an increase in traffic, the applicant must
show a method of dealing with it.7 3
The developer must catch the wave of commercialization at precisely the right moment. If he has waited too long, the application
will be denied because of congestion problems; if he is too soon his
proposed use is premature and will be an intrusion. 74 The result is a
rule of flexibility and close land-use examination.
2. Apartment houses and light industrial uses
For apartment houses 75 and light industrial uses, 76 the surrounding
uses must more closely resemble the proposed uses than would be
66. Compare Yewel v. Board of County Comm'rs, 260 Md. 42, 271 A.2d 360 (1970)
(rezoning from rural-residential to commercial denied in area with nearest shopping
center ten miles away), with Himmelheber v. Charnock, 258 Md. 636, 267 A.2d 179
(1970) (property already R-10 and R-20 (residential) could be rezoned to permit a
center).
67. Town of Somerset v. County Council, 229 Md. 42, 181 A.2d 671 (1962).
68. Price v. Cohen, 213 Md. 457, 132 A.2d 125 (1957).
69. Goucher College v. DeWolfe, 251 Md. 638, 248 A.2d 379 (1968) (defining "area"
so as to exclude a nearby intersection with two centers).
70. Hardesty v. Dunphy, 259 Md. 718, 271 A.2d 152 (1970); Wells v. Pierpont, 253
Md. 554, 253 A.2d 749 (1969); Temmink v. Board of Zoning Appeals, 212 Md. 6, 128
A.2d 256 (1957). All these opinions denied rezones because of a lack of market need,
the Court of Appeals finding there were already sufficient stores and centers to provide
for an increase in population. Such increase in itself was an insufficient change in the
neighborhood.
71. Eckes v. Board of Zoning Appeals, 209 Md. 432, 121 A.2d 249 (1956).
72. Temmink v. Board of Zoning Appeals, 212 Md. 6, 128 A.2d 256 (1957).
73. See id. at 10-14, 128 A.2d at 258-60 (rezoning invalidated when there was no
existing plan to widen an already overburdened highway).
74. Chapman v. Montgomery County Council, 259 Md. 641, 271 A.2d 156 (1971);
Miller v. Abrahams, 257 Md. 126, 262 A.2d 524 (1970).
75. See Board of County Comm'rs v. Oak Hill Farms, Inc., 232 Md. 274, 192 A.2d
761 (1963); D. MANDELKER, THE ZONING DILEMMA 92 (1971).

76. See Scheydt v. Pratt Properties, Inc., 229 Md. 31, 181 A.2d 464 (1962). The exis-
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the case with shopping centers. Further expansion of similar uses will
77
be denied, however, if prior rezones were granted as buffers.
Like many courts, the Maryland court accepts the principle that
apartments may and should be used as buffers between single family
residential development and the more intensive and supposedly less desirable nonresidential users.
However, permitting an apartment rezoning as an appropriate buffer does not justify the extension of that buffer in a subsequent rezoning....

Undeveloped apartment rezonings in the area of the rezone site justify the zoning agency's refusal of another apartment rezone in the same
area ....
A very large tract is its own neighborhood, and internal compatibilities of use are as important as the external relationship of the site
to its surroundings....
A mere increase in traffic and in school population does not justify
denial of an apartment rezoning. On the other hand, if the rezoning will
create a traffic hazard it should be rejected....
Improved water and sewer facilities justify apartment development,
and a lack of either is a reason for denying an apartment rezone.78
These examples show the flexibility with which the courts handle the
particular land uses before them.
What, then, are the functions of the change-mistake rule? One is to
deny rezonings that appear premature, 7 9 even if the tract itself is a
large one8 0 and appears self-contained.8 1 Indeed, the court of appeals
tence of major highways in the vicinity and the general unsuitability of the subject
property for other uses are factors which support rezoning for industrial purposes.
77. Baker v. Montgomery County Council, 241 Md. 178, 215 A.2d 831 (1966); Levy
v. Seven Slade, Inc., 234 Md. 145, 198 A.2d 267 (1964).
78. D. MANDELKER, THE ZONIaNG DILEMMA 92-96 (1971) (paragraph numbers omitted).
79. Board of County Comm'rs v. Meltzer, 239 Md. 144, 210 A.2d 505 (1965). In
MIeltzer, the changed conditions alleged were rezonings, not developments; the highways seen as inducements of changed conditions were either under consideration or
planned but not budgeted; the schools nearby were "tentative," and water and sewer
lines were available 500 to 1300 feet away from the property in question. The court
held that no substantial change was shown to warrant rezoning from rural to suburbanresidential uses. See also Levitt & Sons, Inc. v. Board of County Comm'rs, 233 Md. 186,
195 A.2d 723 (1963).
80. Gorin v. Board of County Comm'rs, 244 Md. 106, 223 A.2d 237 (1966) (rezone
denial of 600 acres, on the ground that traffic, water and sewer services were not available, was fairly debatable and, therefore, neither arbitrary nor capricious).
81. Board of County Comm'rs v. Turf Valley Associates, 247 Md. 556, 233 A.2d 753
(1967) (applicant wishing 140 acres rezoned for a "planned community" was subject to
the change-mistake rule when his tract did not meet the 2500-acre minimum size re-
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reserves the right to judge for itself whether the large tract developments proposed are self-contained; if they are, the change-mistake
rule will not apply, and compatibility with surrounding parcels is the
only criteria to be met.82 Another function of the rule is to provide
notice. Prior owners and users of land can give notice of their intention to preserve the dominant pattern of land uses in their neighborhood. Establishing a priority of uses in time is, thus, one purpose of
the rule.8 3 A third purpose is to give legislative activity an opportunity to prove itself. In theory, a seriousness of purpose will be engendered for legislative activity if the legislators know that they cannot
rework their zoning plans and maps before a substantial change
occurs. 8 4 If the legislators must live with what they enact, these

enactments will be more seriously considered.
For citizens affected by a zoning scheme, this third purpose implies
a fourth: that is, the legislature is estopped from a reconsideration of
its zoning plan and map until a substantial change occurs in the
neighborhood. This purpose might easily be codified by state statute
providing that no zoning, once enacted, may be reconsidered for
some definite period of time, for example, eighteen months to two
years. The period of time chosen must be long enough to give the
legislators some incentive to consider their work seriously, but short
enough to save the ordinance from the charge of being unduly restricquirement of the ordinance). For prior and subsequent history of the fact situation in
Turf Valley see generally R. BROOKS, NEW TOWNS AND COMMUNAL VALUES: A CASE
STUDY OF COLUMBIA, MARYLAND ch. 5 (1974).
82. Board of County Comm'rs v. Turf Valley Associates, 247 Md. 556, 233 A.2d 753
(1967).
In such instances, the new town is analogous to a special exception and floating zone.
See Huff v. Board of Zoning Appeals, 214 Md. 48, 133 A.2d 83 (1957). A legislature may,
of course, consider changes which it has made in the past-rezonings in the neighborhood which affect the parcel currently under review-but not changes in planning
documents. Bishop v. Board of County Comm'rs, 230 Md. 494, 187 A.2d 851 (1963)
(principal element in an allegation of substantial change made by a successful rezone
applicant was a prior rezone of a separate nearby parcel under substantially the same
control). Both prior developers and homeowners have sought the protection of the rule.
See Levitt & Sons, Inc. v. Board of County Comm'rs, 233 Md. 186, 195 A.2d 723 (1963)
(residential developer successfully sought to protect his homes from a commercial rezoning).
83. Berger, A Policy Analysis of the Taking Problem, 49 N.Y.U.L. REv. 165, 195
(1974).
84. A corollary rule follows: no matter how short a time has passed since the zoning
regulations were imposed, no implication arises as to the invalidity of a rezone where a
substantial change is shown. Even changes occurring before passage of the original zoning ordinance may be considered in showing the validity of a rezone, however, when
those prior changes would not have been so significant as to allow rezoning on the basis
of original mistake. Town of Somerset v. County Council, 229 Md. 42, 181 A.2d 671
(1962).
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five on land uses. Such a statute would save neighbors from frequent
fights to preserve their neighborhood and would give applicants an
incentive to present well thought-out proposals for change. After the
lapse of the statutory period, the case-law rules of substantial change
would apply to future applications for rezoning.
The rule is used most effectively in developed neighborhoods with
distinctive and well established land-use patterns to preserve such
areas from spot zoning. Its utility diminishes as the situations in
which it is applied move outward from the city toward the suburbanrural fringe. 85 There the definitional problems discussed earlier are
accentuated. Special zoning districts and legislation might be enacted
to deal with this particular geographic area.86
85.

Hardesty v. Dunphy, 259 Md. 718, 271 A.2d 152 (1970). Indeed, when the first

cases utilizing the rule develop in such fringe districts, acceptance of the rule is hampered. See Coleman v. Southwood Realty Co., 271 So. 2d 742 (Miss. 1973) (where a
developing land area is involved and some rezoning to apartment classifications has
been allowed, a further rezoning for commercial uses was fairly debatable, and thus
valid in an area of mixed land uses).
When an owner applies for a rezoning from residential to commercial uses, however,
and is the first such applicant to apply in the area for other than residential uses, the
burden of proof is on the applicant to show a substantial change in the surrounding
residential neighborhood and a public need for the rezoning. Harris v. City of Jackson,
268 So. 2d 342 (Miss. 1972). The Harris opinion cites City of Jackson v. Bridges, 243
Miss. 646, 139 So. 2d 660 (1962) as the origin of the Mississippi substantial change rule.
268 So. 2d at 344.
86. A zoning district for the rural-urban fringe might be established, but not delineated, in a specific location on the zoning map, in what is referred to as a floating
zone. For an urbanizing area, a new zone should be characterized first in a legislative
finding of: 1) a large rural, residual land area; 2) an area whose acreage is substitutable
for development; 3) land in close proximity to in-place urban infrastructure; and 4) an
incentive for developers to develop large acreages all at once. The zone might be either
Euclidean or floating. Huff v. Board of Zoning Appeals, 214 Md. 48, 133 A.2d 83 (1957).
In Maryland, its initial acceptability would be enhanced if it were a floating zone, but
strong arguments might be made for a Euclidean zone, periodically reviewed as to its
situs but accomplishing the same geographic coverage.
The four proposed characteristics would entail the following considerations:
1. The land area comprising such a zone must be large enough to support the public
services customary in the area concerned. This may mean development adequate to
support a public elementary school, a sewer trunk line or water service. Natural features
may also be taken into account, as where a whole watershed could be developed as a
unit, permitting the protection of "ecologically critical" areas within the zone.
2. The initial delineation of this zone should include parcels interchangeable as to the
uses made of them with abutting or neighboring land. This substitutability of use between land parcels sets the stage for granting the developer permission to acquire the
development rights of abutting lands so that the spillover effects of the development
can be contained by land buffers.
3. All of the land in the zone would be designated as ready for urban development.
Proximity to onsite sewage facilities, utilities, title monumentation, etc., will mean that
public (and private) urban planning can provide public facilities for preplanned areas,
instead of belatedly planning to service areas already developed.
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The substantial change rule has its definitional problems, and also
its critics, who contend that it is overused and too uncertain of
application. 8 7 But one person's uncertainty may be another's flexibility. In the absence of a comprehensive land data bank containing all
the information now needed for rezoning decisions, the rule provides
aggrieved neighbors with an ad hoe legal mechanism for challenging
legislative rezones, 8 8 and the neighbors themselves become a significant check on improper legislative action. 89
D. Spot Zoning in Maryland: The Road Not Taken
Maryland courts have been presented with an opportunity to move
away from the substantial change rule by adopting specific rules for
contract and spot zoning, but have refused to do so. Substantial
change rules remain the heart (and bulk) of Maryland's appellate
zoning opinions.
One such opportunity was present in the case of Baylis v. City of
Baltimore,90 a "contract or conditional zoning" case. Contract or conditional zoning is that in which the local legislature imposes special
conditions on developers for development features not applicable to
all owners and developers. Nonetheless, the legislature still may have
an interest in seeing that a development proposal is executed substantially as it was presented to the legislators at the appropriate hearing.
Such assurances may be given in a covenant signed by the developer
and the locality, 91 but conditional zoning which imposes greater burdens on one developer than has usually been imposed-that is, more
restrictive than present zoning permits-is invalid because a final decision on compatible uses was made when zoning was enacted originally. The conditional rezoning flies in the face of uniform application
4. One of the characteristics of this urbanizing land zone is to encourage development
in large tracts.
A developer should be given the option of acquiring more land and developing it
more intensively with more dwelling units per acre. This method of development
would, of course, be optional with each developer and might be an option for each and
every land use permissible within the urbanizing zone, Euclidean or floating.
87. Linowes & Delaney, The Maryland Change-Mistake Rule: A Mistake that
Should be Changed, 1971 LAND-USE CONTROLS ANNUAL 117.
88. Williams, Research Opportunities in Planning Law, 1972 LAND-USE CONTROLS
ANNUAL 101.
89. Maryland has (unnecessarily) codified the rule. MD. ANN. CODE art. 66B, § 4.05
(1970). It is difficult to distinguish the rule's component purposes from'the case law;
this statute contributes nothing to such an endeavor, which can be accomplished only
by patient research.
90. Baylis v. City of Baltimore, 219 Md. 164, 148 A.2d 429 (1959).
91. City of Greenbelt v. Bresler, 248 Md. 210, 236 A.2d 1 (1967); Funger v. Mayor &
Council, 244 Md. 141, 233 A.2d 168 (1966).
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of use regulations and the general plan embodied in that prior decision.
Contract zoning has, however, been validated elsewhere. 92 Its aim
is like the decision taken in the case of the granting of special exceptions, except that the uses involved need not be authorized in the
ordinance. The criterion of no adverse impact on surrounding parcels
remains the sole substantive guideline for upholding such zoning.
When this is not explicit on the face of the ordinance, courts sometimes will validate the decision by implying it.
Under Baylis, contract zoning is illegal in Maryland. 93 In that case,
residents were fighting to keep a funeral home out of their neighborhood. The Baltimore City Council had already rezoned the area from
residential to commercial classification to permit such a use. The ordinance conditioned the rezone on the execution and recordation of an
agreement restricting the use of the land rezoned. The conditions re94
lated to street access and offstreet parking.
The proposed use, as spelled out in the contract, was not permitted
in advance; there was no special exception drafted for it in the ordinance. Instead, the council had varied the terms of the zoning classification scheme and map. Hence, the court said this "disrupts the
basic plan" of the zoning and in other jurisdictions might be called
spot zoning, a loose term denoting a rezone of too small or unrelated
an area to overcome the presumption of permanency inherent in the
original-zoning scheme. 95 The considerations relevant to the substantial change rule were therefore applicable. 96 If the land had been in a
rural area or more land had been involved, the outcome might have
been different. As things stood, however, this became a rezone without forethought and so without rationalization in the zoning plan.
The site involved in the Baylis case is still in residential use today.
It is apparent from visiting it that its landscaping provides a very
effective screening from surrounding uses and should thus allay the
neighbors' uneasiness over the presence of a funeral home in the
neighborhood. The trees on the lot are immense, and the steep slope
on the lot provides further screening from the plaintiff's home. The
presence of nearby cemeteries indicates that the funeral processions
92. See, e.g., Church v. Town of Islip, 8 N.Y.2d 254, 203 N.Y.S.2d 866, 168 N.E.2d
680 (1960) and Sylvania Elec. Prods., Inc. v. City of Newton, 344 Mass. 428, 183 N.E.2d
118 (1962), cited in 1 N. WILLIAMS, AMERICAN LAND PLANNING LAW § 29.03 (1974).
93. Montgomery County v. National Capital Realty Corp., 267 Md. 364, 297 A.2d 675

(1972).
94. Baylis v. City of Baltimore, 219 Md. 164, 165-66, 148 A.2d 429, 431 (1959).
95. Id. at 167, 148 A.2d at 432.
96. Id. at 166-67, 148 A.2d at 432-33.
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foreseen by plaintiff were a daily routine in the neighborhood in any
97
event.
Baylis is, therefore, a close case and it is arguable that the issue
was framed incorrectly. The case was ripe for a use of a special exception (if available), and the city made an error in not rezoning through
a special exception, rather than an ordinary rezone with conditions
attached. As neighborhood conditions must have been in 1959, however, the rezone came to an area of an already established residential
character, and thus the court's holding is hardly debatable.
The protest of the neighbors in Baylis that an already built-up
community would be changed provides the land-use rationale for the
holding. Thus, site planning for the purpose of rendering rezonings
compatible with abutting uses may still be possible in Maryland. The
practice in many Maryland counties is for the county's planning staff
to negotiate with a developer over the conditions of entry into a
neighborhood. After these negotiations are complete, the staff and the
developer will together approach the local legislature. If the staff has
adequately protected the neighbors' interests, then the prohibition on
contract zoning has encouraged the negotiations over issues that
would otherwise be litigated under the substantial change rule.
The substantial change rule has provided the courts with a needed
standard of review, without which another must be formulated.
Rather than lay down a complete prohibition on spot and contract
zoning, the Baylis court held only that a reviewable standard is lacking if no preset criteria guide a rezone. 9 8 The court was unwilling to
leave itself without any standard of review since to do so would prevent effective review of abusive legislative acts. For lack of another
standard, the court chose the substantial change rule.

IV.

ALTERNATIVE RULES IN OTHER STATES

Further conceptual massaging of the rule is possible. Maryland
courts have particularly emphasized that only physical changes may
be used to support an allegation of substantial change. 99 Such changes
must be onsite and either in existence or close to construction at the
time an application for rezoning is filed. 10 0 The changes proposed on
a master or comprehensive plan are only relevant when "accompanied
97.

Record Extract at 30, 63-64, Baylis v. City of Baltimore, 219 Md. 164, 148 A.2d

429 (1959).
98. See 219 Mid. at 167-68, 148 A.2d at 431-32.
99. Aspen Hill Joint Venture v. Montgomery County Council, 265 Md. 303, 289 A.2d
303 (1972) (stressing that a master plan designation may not support an immediate rezoning to the designated use).

100. Id.
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by the dynamics of change." 101 It is thus possible to vary the impact
of the rule by employing planned or budgeted changes as primary
proof of substantial change; 10 2 likewise, special exceptions for use
permits, used and unused, may be seen as relevant changes in use
03
conditions.1
North Carolina has developed a somewhat similar hybrid rule
which has validated a rezoning when it is the result of changed conditions and is consistent with the initial zoning regulations or comprehensive plan. A rezoning is consistent with the comprehensive
plan if the present changes, had they existed at the time of the original zoning, would have justified zoning the property in the classification now being sought.' 0 4 The theory of this rule is simple but plausible: if the initial zoning need only be "fairly debatable," there is
room for reasonable alternative schemes. These "fairly debatable" alternatives remain legislative options when a rezoning is requested.10 5
Presumably, this is an exercise in reconstructing the legislative decisionmaking process as it was at the time of the initial zoning. If
so, this reconstruction of the process is an exercise in "mighthave-been's" and a hypothetical process at best. It is more likely that
by using this device the courts are able to obtain the best appellate
record for review in the form of the zoning regulations and underlying comprehensive plans detailing the alternative schemes originally
considered by the legislature for the applicant's parcel. Thus, the alternative plans and regulations for the parcel in question are weighed
against the changes in land-use conditions occurring since the initial
zoning. Subjecting the plan to the test of time allows the court to ask
whether the zoning plan is consistent with the changes upon which
the applicant for the rezoning bases his case. Putting the question
this way saves the court from confusing a "fairly debatable" standard
of judicial review with substantive legislative choices and allows only
an exploration of presently viable alternatives to the initial zoning.
This testing of the plan against the fate of the lands planned for is the
essence of planning, which is in one view the projection of the pres101. Id. at 315, 289 A.2d at 309.
102. These changes should, however, be reflected in the master plan. Id.
103. See, e.g., Bishop v. Board of County Comm'rs, 230 Md. 494, 187 A.2d 851
(1963).
104. Allgood v. Town of Tarboro, 281 N.C. 430, 189 S.E.2d 255 (1972), held a rezoning of a 25-acre tract for a community shopping center valid, justified by the annexation
of a new area, the installation of water and sewer facilities for the area, and the construction and widening of highways. See also Blades v. City of Raleigh, 280 N.C. 531,
187 S.E.2d 35 (1972).
105. Allgood v. Town of Tarboro, 281 N.C. 430, 189 S.E.2d 255 (1972).
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ent into the future. The North Carolina rule, interpreted in this way,
is a test of both the plan and the rezone simultaneously.
A second alternative rule now emanates from the Supreme Court of
Appeals in Virginia; it requires a legislative showing of substantial
change when a "piecemeal" or noncomprehensive downzoning is
enacted by way of ordinance amendment.10 6 Virginia accompanies
this rule, however, with only a "fairly debatable" standard of review.
The opinion enunciating this rule involved the downzoning of a
neighborhood in Fairfax County, Virginia. The Board of Supervisors
had enacted a comprehensive master plan for the neighborhood in
1964. At that time the landowners' 26-acre tract was zoned for low
density residential uses. In 1969, the same owners filed an application
proposing to increase the density on sixteen acres of their land, but
since at the same time the 1964 plan was being revised, the application was held in abeyance for a year. In 1970, "at the express urging
of the county land use staff, land owners filed an amended application
requesting high density zoning in the northern portion of the 26-acre
tract and medium density in the southern portion in accordance with
the new Master Plan."107 This application was disapproved in 1971.
The Board of Supervisors, however, adopted an ordinance granting
landowners the zoning requested in their amended 1969
application.' 08 In 1972, "a newly-elected Board of Supervisors, proceeding on its own motion, adopted an ordinance reducing the high
density authorized by the old Board in the May 26, 1971 ordinance to
medium density ....

"109

At trial, the court ruled that " 'the defendants can change the zoning, providing there is a substantial change in circumstances or a mistake', finding that 'the evidence does not support a finding of substantial change in circumstances or mistake as to merit the downzoning
on April 17, 1972.' "'o The supreme court in its final opinion took
the rules governing judicial review of zoning ordinances and their
presumption of validity from its discussion in Board of County Supervisors v. Carper."'
106. Board of Supervisors v. Snell Constr. Corp., 214 Va. 655, 202 S.E.2d 889 (1974).
See generally Comment, Zoning, Planningand the Scope of Judicial Review in Virginia,
25 AM. U.L. REv. 497 (1976).
107. 214 Va. at 656, 202 S.E.2d at 891.
108. Id.
109. Id. at 657, 202 S.E.2d at 891-92.
110. Id. at 657, 202 S.E.2d at 892.
111. 200 Va. 653, 107 S.E.2d 390 (1959). In 1956, the Board of Supervisors of Fairfax
County, the legislative council of the jurisdiction, had rezoned much of the county's
acreage. This amendatory legislation, popularly known as the Freehill Amendment, di-
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After this restatement, the court continued:
Inherent in the presumption of legislative validity stated in Carper is a
presumption of reasonableness. But, as Carper makes plain, the previded the county into eleven use districts. The eastern one-third of the county- was
zoned generally into seven residential districts, with single-family lots ranging in size
from one acre to 8400 square feet. The western two-thirds of the county's land was
zoned generally into one agricultural district, and development in the western sector
was permitted if the minimum acreage was two acres for each lot. Id. at 657, 107 S.E.
2d at 393.
The validity of the western sector's zoning, with its high minimum acreage, was not
per se invalid. Id. at 661, 107 S.E.2d at 395; cf. County Comm'rs v. Miles, 246 Md. 355,
228 A.2d 450 (1967) (five-acre zoning validated); Simon v. Town of Needham, 311 Mass.
560, 42 N.E.2d 516 (1942) (one-acre zoning validated). Neither side to the ensuing litigation contended as much. Both sides were large landowners, some builders arguing
that their freedom to conduct their business had been unreasonably restricted. See 200
Va. at 659-60, 107 S.E.2d at 394-95. The builders maintained that they could provide
only the most expensive kind of housing on two-acre lots, and that people who could
afford only more moderately priced housing would thereby be excluded. Id. at 659-60,
107 S.E.2d at 394.
In holding that the two-acre minimum zoning was unreasonable (it was not of uniform
applicability throughout the county because of a two-year grandfather clause) and therefore invalid, the court considered the market for raw land in that part of the count%
which was frozen by amendment, and the suitable septic quality of the soil and the
ready availability of ground water. Id. at 662, 107 S.E.2d at 396. The court found development in lots of two acres to be economically infeasible, and lots less than two
acres to pose no health hazards. Id.
The court's opinion, affirming a circuit court finding that the ordinance was invalid,
recited that the gross bonded indebtedness of the county had, between 1947 and 1957,
increased from $0.8 million to $49 million. Id. at 656, 107 S.E.2d at 392. About 40
percent of the 1957 indebtedness was incurred by passage of a $20 million sewer construction program prompted by numerous septic tank failures in the early 1950's; this
led in turn to the passage of a 1953 bond issue. Fairfax County Planning Comm'n,
Planning History in Fairfax County (1963) (unpublished staff document). The purpose of
the Freehill Amendment was to contain development within the sewered areas. In this
way, hookup charges would remain high enough to cover the payments on the sewer
bonds without resort to the county's general fund. Stansbury, Suburban Growth-A
Study, 28 POPULATION BULL. 5, 13 (No. 1, 1972). The Planning Commission had recommended that one-half-acre lots be developed in areas where sewer and water were
provided already, and that one-acre lots be developed where no provision was made.
200 Va. at 657, 107 S.E.2d at 393.
In this light, the opinion skirted the real issue-the power of the county to limit
development to its sewered areas. The trial judge, quoted with approval by the court,
saw the issue as the power of the county to "prevent the development of the western
two-thirds of the county .... ." Id. at 660, 107 S.E.2d at 395. The aftermath of the
decision was another rezoning by the supervisors, who this time rezoned the land zoned
for two acres into a one-acre minimum district. Payne, Preliminary Western County Development Plan, Part IV (1962) (unpublished Fairfax Planning Commission draft on file
at the County of Fairfax Comprehensive Planning Library, 4100 Chain Bridge Road,
Fairfax, Virginia).
Thus, the court in Carper validated a policy of planning for sewered areas instead of a
policy of severing for planned areas. Ignoring the municipal policy and its planning
basis meant, in the end, that the court was ignoring the planning process itself.
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sumption of reasonableness is not absolute. Where presumptive reasonableness is challeged by probative evidence of unreasonableness, the
112
challenge must be met by some evidence of reasonableness.
The court then elaborated its rule of law respecting the validity of a
piecemeal downzoning ordinance:
[W]hen an aggrieved landowner makes a prima facie showing that since
enactment of the prior ordinance there has been no change in circumstances sustantially affecting the public health, safety, or welfare, the
burden of going forward with evidence of such mistake, fraud, or
changed circumstances shifts to the governing body. If the governing
body produces evidence sufficient to make reasonableness fairly debatable, the ordinance must be sustained. If not, the ordinance is unreasonable and void."1 3
And in a footnote the court said:
The rule we adopt is similar to the rule applied in Maryland. "[T]o
sustain a piecemeal change [from the prior zoning], there must be
strong evidence of mistake in the original zoning, or else a substantial
change in conditions." The Virginia rule differs from the Maryland rule
in two important respects: (1) The Virginia rule is limited in application
to piecemeal downzoning such as that here involved; and (2) The Virginia rule does not require the governing body to produce strong evidence, but evidence sufficient to render the issue of reasonableness
4
'

"fairly debatable. ""

Underlying this is a policy of promoting assurances to a landowner
that "his legitimate profit prospects will not be reduced by a
piecemeal zoning ordinance reducing permissible use of his land until
circumstances substantially affecting the public interest have
changed."' 1 5 This policy of promoting stability and predicability in
the law was seen as reciprocally beneficial to both owners and the
public.
The imposition of a substantial change rule apparently came as a
surprise to the Board of Supervisors. "In its brief the Board conceded
that '[t]he testimony from all witnesses on the issues of both sewer
and traffic consistently supported the conclusion that there had been
no change in circumstances in the area.' "116 To the extent that the
112. Board of Supervisors v. Snell Constr. Corp., 214 Va. 655, 659, 202 S.E.2d 889,
893 (1974).

113. Id.
114.
115.
116.

Id. n.1 (citation omitted).
Id.
Id. at 660, 202 S.E.2d at 894.
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Board had argued on the basis of the substantial change rule, it made
a novel appeal indeed: "The Board urges us to hold as a matter of law
that a changed Board of Supervisors constitutes a 'changed circumstance' which justifies piecemeal downzoning as one substantially affecting the public health, safety, or welfare." 117 According to the rule
set forth by the Virginia court, once the validity of a downzoning
ordinance has been challenged, the governing body must produce
"evidence sufficient to make reasonableness fairly debatable" or
the
ordinance will be found "unreasonable and void." 118
This more general statement of the substantial change rule is missing from Maryland opinions. There, the substantial change must be in
the physical land-use conditions in the neighborhood affected by the
rezone, not in the conditions affecting the exercise of the police
power-that is, in ordinances justified by the public's health, safety,
or welfare.' 19 Thus, in Virginia the substantial change may merely be
a change in the permissible legislative justification rather than a
change in actual land uses. Put this way, there is less reason for the
court to reject the Board's contention that a newly-elected board of
supervisors, in itself, constitutes a substantial change if the election
results in a justifiable shift in legislative policy. Rezonings in Virginia
after this opinion, however, remain legislative in nature, and so subject only to the "fairly debatable" standard of reasonableness. If a
county's board of supervisors were to be regarded as an administrative body for piecemeal decisions, a more stringent standard of review would seem logically in order.
A third alternative rule has been formulated by the appellate courts
of Oregon. Starting with a statement of the substantial change rule
similar to Maryland's, they have developed over the last decade a
more flexible and general rule. In a case in which single family residential zoning was changed to permit the introduction of the mobile
20
home park, the court reversed the decision of the local legislature.1
In its review of that action, the court first distinguished between the
exercise of judicial and legislative authority:
Ordinances laying down general policies without regard to a specific
piece of property are usually an exercise of legislative authority, are
subject to limited review, and may only be attacked upon constitutional
grounds for an arbitrary abuse of authority. On the other hand, a determination whether the permissible use of a specific piece of property
117. Id.
118. Id. at 659, 202 S.E.2d at 893.
119.

See text accompanying note 3 supra.

120.

Fasano v. Board of County Comm'rs, 264 Ore. 574, 507 P.2d 23 (1973).
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should be changed is usually an exercise of judicial authority and its
propriety is subject to an altogether different test.' 2 '
That "altogether different" test involves an affirmative answer to the
question of "whether [the exercise of authority] entails the application
of a general rule or policy to specific individuals, interests, or situations, .
judicial.

.

122

.

if the latter determination is satisfied, the action is

In past cases, the Supreme Court of Oregon had enunciated the
following rule: "Once a plan is adopted, changes in it should be made
only when such changes are consistent with the over-all objectives in
the plan and in keeping with changes in the character of the area or
neighborhood to be covered thereby."'1 3 This had been the substantial change rule in Oregon, and this was the rule now modified. The
court said:
Although we have said . . . that zoning changes may be justified

without a showing of a mistake in the original plan or ordinance, or of
changes in the physical characteristics of an affected area, any of these
factors which are present in a particular case would, of course, be relevant. Their importance would depend upon the nature of the precise
1 24
change under consideration.

As the court had previously noted:
Because the action of the commission in this instance is an exercise of
judicial authority, the burden of proof should be placed, as is usual in
judicial proceedings, upon the one seeking change. The more drastic
the change, the greater will be the burden of showing that it is in conformance with the comprehensive plan as implemented by the ordinance, that there is a public need for the kind of change in question,
and that the need is best met by the proposal under consideration. As
the degree of change increases, the burden of showing that the potential
impact upon the area in question was carefully considered and weighed
12 5
will also increase.
This rule is concomitant with finding that a rezoning is not generically
a legislative act, but is rather quasi-judicial or administrative in nature, requiring authority and adherence to preset guidelines in a zon26
ing regulation or comprehensive plan.'
121.
122.
123.
124.
125.
126.

Id. at 580-81, 507 P.2d at 26.
Id. at 581, 507 P.2d at 27.
Smith v. County of Washington, 241 Ore. 380, 384, 406 P.2d 545, 547 (1965).
Fasano v. Board of County Comm'rs, 264 Ore. 574, 587, 507 P.2d 23, 29 (1973).
Id. at 586, 507 P.2d at 29.
Id., noted, 10 WILLAxE TTE L.J. 95 (1973). See also Dalton v. City and County
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CONCLUSION

While Maryland remains the chief exponent of the neighborhoodoriented change rule, other states are experimenting with it, although
for more limited purposes. 12 7 This experimentation has a longer history than the cases dealt with herein would suggest.' 2 8 Even if the
definitional problems involved with the rule were worked out by
newly adopting jurisdictions, legislative activity might deal separately
with the estoppel aspect of the rule or require a showing of substantial change when noncomprehensive downzonings are enacted. Yet
the substantial change case law shows that the rule can effectively
handle the intrusion of intensive land uses into established neighborhoods. The most persistent enforcer of legislative regularity and rezonings remains the nearby neighbor. He has the incentive to keep
the watch. Such vigilance seems too good to abandon with
impunity, 129 and, indeed, should only be abandoned when the
neighbor's perspective is too parochial-at which time the definition
of Honolulu, 51 Hawaii 400, 462 P.2d 199 (1969), and the discussion, in the context of
an opinion disallowing a referendum on a rezoning as administrative in nature, in West
v. City of Portage, 392 Mich. 458, 221 N.W.2d 303 (1974).
Kentucky courts have added a footnote to this rule by using the substantial change
rule only when map amendments are involved. There the local legislature acts in an
administrative capacity, conforming the map to the underlying regulations. Compare
Wells v. Fiscal Court, 457 S.W.2d 498 (Ky. 1970), with Fallon v. Baker, 455 S.W.2d 572
(Ky. 1970).
127. See, e.g., Roosevelt v. City of Englewood, 176 Colo. 576, 492 P.2d 65 (1971)
(lesser showing of material change is required where amendment is "one of degree
-from single family residences, rather than a change in kind from single family residences to a regional shopping center"); Stiles v. Town of West Hartford, 159 Conn. 212,
268 A.2d 395 (1970) (substantial change rule applies only if officials have acted arbitrarily or unreasonably); Mailman Dev. Corp. v. City of Hollywood, 286 So. 2d 614 (Fla.
App. 1973), cert. denied, 293 So. 2d 717, cert. denied, 419 U.S. 844 (1974) (change of
circumstances is not a prerequisite for an amendment upgrading a zone); Underwood v.
City of Jackson, 300 So. 2d 442 (Miss. 1974) (failure to show material change in neighborhood before rezoning residential to commercial is arbitrary and unreasonable);
Ridgeview Co. v. Board of Adjustment, 57 N.J. Super. 142, 154 A.2d 23 (1959) (must be
change in circumstances to justify rezoning); Willott v. Village of Beachwood, 175 Ohio
App. 557, 188 N.E.2d 625 (1963) (unless changed conditions require classification, rezoning constitutes invalid spot zoning); Bishop v. Town of Houghton, 69 Wash. 2d 786,
420 P.2d 368 (1966) (council has power to decide whether change is justified based on
change in surroundings of locality).
128. For cases in other states see note 10 supra.
129. Some states, however, have rejected the substantial change rule as a preemption of legislative function. See, e.g., Willdel Realty, Inc. v. New Castle Co., 281 A.2d
612 (Del. 1971); Blumberg v. City of Yonkers, 32 N.Y.2d 896, 300 N.E.2d 154, 341
N.Y.S.2d 977 (1973); Cianciarulo v. Tarro, 92 R.I. 352, 168 A.2d 719 (1961). Other courts
have taken the middle ground that substantial change is relevant but not controlling on
the issue of the validity of rezoning. See, e.g., Rosko v. City of Marlborough, 355 Mass.
51, 242 N.E.2d 857 (1968); Irving v. Bull, 396 S.W.2d 60 (Tex. Civ. App. 1963).
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of the applicant's neighborhood can be expanded to give him a better
chance of showing the required substantial change.
The shift in the treatment of the substantial change rule from its
Maryland version to that adopted in North Carolina, Oregon, and
Virginia, is of great interest. Maryland law treats the litigation over
the rule as a contest between a landowner, who wishes to develop his
land, and his neighbors, who generally like the status quo of their
surroundings. Viewed in this way, the owner applying for the rezoning has the burden of proof to show substantial change.
This burden of proof, however, is a burden of justifying an action
taken by the local legislative body in granting the rezone. The injection of this third person into the litigation is reflected in the changed
wording of the rule in Oregon and Virginia. 130 The changed circumstances in these states must produce a change in the permissible
legislative justifications for the rezoning and not merely changed land
uses in the neighborhood. Rules of broader applicability and increased flexibility are required for dealing with legislative decisions
and are, indeed, more appropriate once the involvement of the legislature is recognized. 131
The shift to broader rules will eventually substitute for the substantial change rule a consideration of the whole range of duties imposed
on local legislatures. 132 They must now consider the broader effects of
zoning on the land-use patterns of the enacting jurisdiction and the
metropolis. This can be seen only as a good thing by metropolitan
planners and opponents of exclusionary zoning. This change in the
rule is, therefore, also a shift of gographic focus from the neighborhood (which the rule has trouble defining) to the metropolis. When
this shift takes place, it may then be necessary to preserve some of
the narrower purposes of the rule by statute if the neighbor is to
maintain his vigilant role as watchdog over local legislative decisions.
130. In this respect, it may be noted that Virginia has adopted the rule in a case in
which the rezoning occurred on the initiative of the legislature itself. Board of Supervisors v. Snell Constr. Corp., 214 Va. 655, 202 S.E.2d 889 (1974).
131. See, e.g., Sheridan v. Planning Bd., 159 Conn. 1, 266 A.2d 396 (1969) (court
distinguished bet-ween administrative action, for which the substantial change rule applies, and legislative action, for which the standard is whether the action is arbitrary,
capricious, or unreasonable).
132. Coppolino v. County Bd. of Appeals, 23 Md. 358, 328 A.2d 55 (1974), held the
change or mistake rule inapplicable to a county's semiannual "cyclical zoning process,"
i.e., the mapping of request rezones to permit their review as a group. Since many
Maryland counties are doing this, the future of the substantial change rule may be in
doubt.

