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150 EQUALITY LAW IN AN ENLARGED EUROPEAN UNION

as

regarding disability in Directive 2000/78/EC), the scope for positive action
and other ‘fourth generation non-discrimination rights’.'® Another aspect
to be scrutinised in this context is the exemptions provided. A reason to be
especially preoccupied with these general developments is the differences
as regard the general aim of non-discrimination measures between the
different grounds covered by Article 13 EC — to combat discrimination
or to promote equality. In my opinion, there are fundamental differences
here between, for instance, the regulation on sexual orientation as com- t
pared to the one concerning sex.
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Post Amsterdam developments within sex equality law

In November 1997, at the Luxembourg Jobs Summit,'® the Euro-
pean Employment Strategy (EES) was launched. The original guidelines
revolved around four ‘pillars, namely, employability, entrepreneurship, ¢
adaptability and equal opportunities. The last pillar included tackling the
gender gap,?° reconciling work and family life and facilitating the return
to work after an absence, all crucial issues for sex equality in employment.
A reform of the EES in 2003 brought the guidelines closer to the Lisbon
strategy.”! Here, gender equality is but one of ten guidelines related to
the three overarching objectives: full employment, improving quality and
productivity at work, and strengthening social cohesion and inclusion.
Recent newly integrated guidelines are meant to achieve the Lisbon strat-
egyin an even more efficient manner.?2 Of special interest here is Guideline
17, to promote a lifecycle approach to work, and Guideline 18, to ensure
inclusive labour markets. Equal opportunities, combating discrimination
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18 S, Fredman, The concept of Equality: A General Framework, paper for aworkshop in Brussels
6-7 November 2000 arranged by the Swedish Institute for Working Life.

Presidency conclusions (Lisbon 23 and 24 March 2000) available at: http://europa.eu.int/
ispo/docs/services/docs/2000/jan-march/doc_00_8_en.html.

‘The gender gap’ concept includes not only the gender pay gap issue but also the notorious
gender gaps as regard employment as such, unemployment, the higher levels of education,
family life organisation and poverty risks (including pensions).

Council Decision 2003/578/EC of 22 July 2003 and the 2004 Employment guidelines
[2004] OJ L326/45. The Lisbon Strategy (‘to become the most competitive and dynamic
knowledge-based economy in the world, capable of sustainable economic growth with
more and better jobs and greater social cohesion’) involves the aim to increase the overall
EU employment rate to 70 per cent and that among women to more than 60 per cent by
2010.

Council Decision of 12 July 2005 on guidelines for the employment policies of the Mem-
ber States [2005] OJ L205/21. Here the employment rate among women is identified as
currently being 56.1 per cent (for EU 27).
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and gender mainstreaming, are said to be essential for progress and spe-
cial attention should be paid to tackling the persistent employment gaps
between women and men (as well as the low employment rates of older
workers and young people as part of a new inter-generational approach).
Enterprises are required to respond to ‘the increasing demand for job qual-
ity which is related to workers’ personal preferences and family changes’
Despite this, gender equality seems to be less visible as a priority through
these later developments of the EES.

In its Communication ‘Towards a Community Framework Strategy
on Gender Equality (2001-2005)"?* the Commission stresses the issue of
gender equality working towards an inclusive democracy and identifies
five interrelated fields of intervention: economic life, equal participation
and representation, social rights, civil life and gender roles and stereo-
types. The Communication implies a considerably broadened scope for gen-
der equality. The actions under ‘equal participation and representation’
address women’s under-representation in, among other areas, politics,
science and the Community institutions, characterised as a ‘fundamental
democratic deficit’?* The aim of promoting equality in ‘civil life’ is said to
relate to ‘the question of the full enjoyment of human rights and funda-
mental freedoms’® and addresses among other things the issue of violence
against and trafficking in women. In this field important policy develop-
ments have taken place both before and after Amsterdam such as the STOP
programme,?® the DAPHNE programmes (2000-2003 and 20042008,
respectively)?” and the Council Directive 2004/81/EC on the residence
permit issued to third country nationals who are victims of trafficking
in human beings or who have been the subject of action to facilitate ille-
gal immigration, who co-operate with the competent authorities.”® The
framework strategy has so far been monitored through the adoption of
annual work programmes and annual reports on gender equality.”® In the
2005 equality between men and women report, the following challenges
for gender equality were identified: strengthening the position of women
in the labour market, increasing care facilities for children and other

3 COM(2000) 335 final. There is a supporting programme to complement the framework
strategy, Council Decision of 20 December 2000 establishing a Programme relating to the
Community framework strategy on gender equality (2001-2005) [2001] OJ L17/22.

 COM(2000) 335 final, p. 7. 2 Ibid. p. 11.

% Joint Action of 29 November 1996 adopted by the Council [1996] OJ L322.

* http://ec.europa.eu.justice_home/funding/2004_2007/Daphne/ funding_daphne_en htm.

8 12004] O] L261/19.

% See, for instance, the 2005 Report on equality between women and men, COM(2005) 44

final, the first to cover all twenty-five then Member States.
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dependants, addressing men in achieving gender equality, integration of
the gender perspective into immigration and integration policies and
monitoring developments towards gender equality. There is now a Com-
munity programme for employment and social solidarity, PROGRESS
20072013, to replace among others, the Community action programme
to combat discrimination 2001-2006 and the Council’s Decision of 20
December 2000 establishing a programme relating to the Community
framework strategy on gender equality 2001-2005.”° Based on Articles
141(3) and 13(2) EC there is still an advanced proposal on the creation
of an Institute for Gender Equality.>! The objective of the Institute is to
‘assist the Community institutions, in particular the Commission, and
the authorities of the Member States in the fight against discrimination
based on sex and the promotion of gender equality and to raise the profile
of such issues among EU citizens’ (Article 2).

The fact that the Amsterdam Treaty has assigned a major role to the
European social dialogue, giving the social partners substantial responsi-
bilities and powers, was mentioned earlier. The first framework agreement
resulting from these provisions in their original version later resulted in
the Parental Leave Directive 96/34/EC.>? This Directive, however, predates
Amsterdam and will only be dealt with here indirectly in connection with
the amended Equal Treatment Directive 2002/73/EC (ETD) and in rela-
tion to case law developments.>* The two other framework agreements
which were later adopted as Directives under the Treaty, the European
Council Directive 97/81/EC of 15 December 1997 concerning the Frame-
work Agreement on Part-time Work concluded by UNICE, CEEP and the
ETUC?* and Council Directive 99/70/EC of 28 June 1999 concerning the
Framework Agreement on Fixed-term Work concluded by ETUC, UNICE
and CEEP,* however, deserve to be addressed here. Despite not consti-
tuting parts of EC sex equality law as such, they certainly have gendered
implications. Then came the amended ETD, the new Article 13 Directive
and the Recast Directive.

30 Proposal for a European Parliament and Council Decision establishing a Community
Programme for Employment and social Solidarity, PROGRESS, COM( 2004) 488.

31 Proposal for a Regulation of the European Parliament and of the Council establishing a
European Institute for Gender Equality, COM(2005) 81 final.

32 [1996] O] L145/4.

33 Also the Burden of Proof Directive 97/80/EC ([1998] OJ L14/6) was adopted under the
Agreement on Social Policy, annexed to the Protocol (No. 14) on social policy, annexed to
the Treaty establishing the European Community.

34 [1998] O] L14/9. 3 [1998] OJ L14/9.
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