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(except for some guidance at
section 9-334(a). which speci-
fies that such things as bricks
incorporated into walls are not
fixtures):

e the test for what is a fixtare is
not uniform among the states:
and

« given that ambiguity. the les-
son for secured parties may be
to perfect by both a regular and
a fixture filing."”

This is another area where state
C smments to the UCC may be helpful.
For example. a summary of the law on
what constitutes a fixture in Oklahoma
i~ included in the 2015 Oklahoma Com-
1onts to section 1-9-501. On a related
jveue. consider Lankhorst v. Independent
Seev. Plan Co.."™ noting that a sceurity
inierest in a fixture does not give the se-
¢t red party a securily interest in the real
praperty on which the fixture is installed.

C. Four County Bank v.
Tidewater Equip. Co.""

There is a trend toward extending the
crms of Article 9 secured transactions 1o
¢ or-lengthening periods, and this may
re se issues relating to the five year ef-
fective period of a financing statement.™
F'oran extended financing, this five-year
period may be too short, necessitating
th need to use a continuation state-
ment to extend the life of the filing."”

In Tidewarer, the bank financed the
p. rehase of two pieces of equipment. ap-

—

p:rently for a term exceeding five years.
took security interests in the equipment.
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and perfected the security interests by
properly filing financing statements,
However. the bank allowed those filings
to lapse at the end of five years, and did
not file continuation statements until
after the five vear term of the original
filings. Shortly thereafter. the borrower
went bankrupt and the equipment was
lost 1o the bankruptey trustee,'" A vear
later. the bank sued Tidewater. who
had purchased the equipment while
the original financing statements were
in effect. for conversion. The question
was whether Tidewater could win since
Tidewater bought the collateral while the
bank s security interest was perfected.

The initial answer is found at section
9-515(c). which deems 4 sccurity inter-
est that has lapsed never to have been
perfected as against a purchaser of the
collateral for value."™= In Tidewater. the
continuation statements were filed «fter
the lapse. not within the six month period
before as required by section 9-510(¢).'"
So. clearly the bank’s sccurity interest
was unperfected as against the purchaser.

However, even if the security inter-
est was unperfected, under UCC section
9-317(b) the purchaser could not prevail
it it had knowledge of the security interest
at the time of the purchase. "Knowledge™
is defined as actual knowledge under
UCC section 1-202(b) (as compared 1o
“notice.” which requires only “reason to
know™ under section [-202(a)3)), and
there was no evidence that Tidewater
had actual knowledge. However. the
bank argued that Tidewater had a duty
1o inquire and. failing to do so. should
be considered to have actual knowl-
edge because one cannot “close one's
eves” to avoid actual knowledee. The
Tidewater court correctly rejected this
arcument. ruling that there was no such
leeal duty in this context. even it a fail-
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ure to check the Article 9 filing records
might be considered imprudent by some.

Three other. related points deserve
note. First. what if bankruptey intrudes
and the original filing will expire during
pendency of the bankruptcy case -- must
the secured party [ile a continuation state-
ment? This probably is a good idea.'”
if warranted by the economics of the
transaction. but the matter is not always
that simple. First. it also can be noted that
the Bankruptey Code lixes the rights of
claimants (including secured crec

iors)
at the time the bankruptey petition is
filed."” Second. one should not confuse
the “take free” provision for a “buyer in
ordinary course™ (BIOCOB) in section
9-320(a) with the rule discussed here
(scction 9-317(b)). as the latter requires
a lack of knowledge while section
9- 320(a) awards priority to a BIOCOB
even if he or she takes with knowledge of
the competing security interest.'"" There
is some likelihood that a buyer of collat-
eral from a bankruptey estate will have
knowledge of the bankruptcy schedules
and the claim of a secured creditor, Third.
the law on the effective term of a financ-
ing statement is not always uniform: for
example, Wyoming has a ten-year period.

D.  Sign Builders, Inc. v. SVI
Themed Const. Solutions,
Inc.'’

An Article 9 secured party has many
potential competing parties to worry
about. including (as suggested by the dis-
cussion above) the trustee in bankruptey.
buyers of the collateral. and other secured
parties including mortgagees. But gen-
erally this does not include unsecured
creditors. who by definition should
be subordinate to a perfected security
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interest.!'™ However. the Sign Builders
case illustrates how the tables can turn. so
that a purported security interest can fose
priority to an initially unsecured claim.

Sian Builders sued SVIto recover tor
merchandise sold and services rendered.
Under UCC Article 2. an unpaid. unse-
cured seller like Sign Builders generally
has no right to get the goods back. but
there are exceptions.'” SVI failed to
answer and the court entered a default
judgment, To collect the judgment, some
two years later Sign Builders issued what
was essentially a garnishment against a
bank where SVI maintained a deposit
account. This created a lien against the
deposit account. But Tiptop Builders
claimed a first priority security interest
under UCC Article 9. against all property
owned by SVI. including the deposit ac-
count. Thus. the question was the priority
of the claim of Sign Builders. as against
the Tiptop Builders security interest. The
trial court held that the failure of Tiptop
Builders to declare a default and enforce
its security interest “waived” the security
interest in the deposit account. The gen-
eral issue of waiver is not governed by the
UCC. and the trial court’s analysis on this
issue in Sign Builders was incoherent.'

On appeal. the appellate court af-
firmed, but on the sounder basis that
the security interest of Tiptop Builders
in the deposit account was unperfected.
allowing the garnishing “lien creditor”
to prevail.’! The appellate court em-
phasized that the security interest of
Tiptop Builders had been “pertected”
by filing, whereas it should have
been perfected by “control.”* As
the Tiptop Build-
ers security interest was unperfected.
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lien under section 9-317(a)2)(A)."
In addition, the security agreement of
Tiptop Builders did not list “deposit ac-
counts” in its specitic list of collateral,
as required by section 9-108. and the
generic description “all of SVIs assets”
was insufficient in this regard.'=" As a
result, Tiptop Builders had no security
interest at all in the deposit account,

For a similar (but even more con-
fused) case, see American Hone Assur.
Co. v, Weaver Agaregate Transporl,
[ne.."" where the bank perfected its
security interest by control before the
carnishment summons was received.
and therefore should have been entitled
to priority, but confusion in the court’s
analysis suggests the court believed that
Article 9 priority somehow depended
on the time of the debtor’s default.

E. In re Estate of Nardoni ™

As has long been the case, one of
the heaviest Article 9 litigation arcas
concerns whether the collateral was
disposed of in a commercially reason-
able manner.'” In the Nardoni case,
the collateral was common stock, and
the security interest was perfected by
having the stock issued in the name of
the secured party.”* The debtor desired
to sell the collateral and pay off the loan
but could not. as the secured party refused
tor more than three years to liquidate the
collateral by transferring the stock cer-
tificates. Moreover, the secured party
refused o accept the stock as payment
in full. The court held that the secured
party’'s conduct was commercially
unreasonable and, in addition. that the
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personal guarantor was discharged trom
any obligation under the guarantec '™

This may be a case ol bad Facts k-
ing questionable law. Assuming the
market was down and the secured party
was anticipating an imminent uptom,
the secured party should not be second-
ouessed. On the other hand, three years
is a long time for hope and optimism.
and there is authority suggesting thot a
reasonable time is all the secured porty
gets in order to enforce its rights.

In contrast to Nardoni. consider the
ideal Tacts in Bank of America, N.A v
Dello Russo,"™!
sold collateral consisting of nearly all
of the debtor’s assets but did so i a
commercially reasonable manner. The
secured party relied on an investment
hroker hired by the debtor company 1o
market the property and find a buycr:
the broker used a national marketiig

campaign to identily prospective prr-
chasers. negotiated with a prospective
purchaser to increase its offer, and,
in the absence of better offers, scid
to that buyer. The involvement of the
debtor was reasonable as it had access
to confidential information and its vi-
ficers were in a good position (o advi .

Consider also the commercial'y
reasonable sale in GDI, LLC v. Cole
Tuvlor Bank, N.A.,'* where the debtor
removed some collateral. and ga. 2
information as to its value thal wos
seriously erroneous. The secured party
met with competitors of the debtor 1n
an effort to prompt interest, and pul -
licized the disposition, and the colla’-
eral was sold to the only bid received.

where the secured perty
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F. Clark v. Missouri Lottery
Commission' "

The UCC contains protection against

retroactive application of later enact-
ments that would change or modify its
requirements.' ™ As regards the relation
of the UCC to existing state law. how-
cver. the analysis depends on UCC
coction - 103(b). The Clark case is an
illustration of how that provision works,
~ lottery winner assigned his winnings to
.. bank to secure two loans. even though
(e Missouri lottery law prohibited the
assignment of lottery prizes. However,
under Article 9 the right to payment of
. monetary obligation. including lottery
winnings, is an “account.” " Under
section 9-406 a statute that prohibits or
restricts the assignment ol an account
i ineffective. Thus, for purposes of
cection 1-103(b), the earlier Missouri
law was displaced by Article 9 sec-
tion 9-406. Note. however, that sec-
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tion 9-406 is not necessarily uniform.
as there are nonuniform provisions
in some states including Oklahoma.

G.  Valley Commercial Capital,
LLC v. Rader Aviation, Ine.™

A common debtor argument. where a
secured party sues on the debt and obtains
a judgment. perhaps in anticipation that
the collateral will be insufficient and thus
a deficiency judgment will be enforced. is
that the collateral should have been sold
first. This argument advocates an elec-
tion of remedies rule and as such clearly
is incorrect.” In Valley Commercial. the
argument was slightly different: namely
that to sue first was a failure to mitigate.

For the most part. outside of the sale
of goods context (in UCC Article 2). the
UCC does not explicitly require mitiga-
tion." Nonetheless. some cases agree
that a general duty to mitigate may
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apply through UCC section [-103(h).
Even so. the arcument is flawed if taken
to mean that when collateral is sold the
proceeds must be applied against the
deficiency judgment and. if not. the col-
Jateral must be returned to the debtor,™

IV, Conclusion

Nationwide enactment of the 2010
amendments marks another milestone
for the UCC. the most successful com-
mercial law in history. While resolv-
ing and clarifving a number of issues.
however. it cannot solve every problem
and, as sugeested by the developments
noted here. it remains for courts to uti-
lize knowledgeable and clear-sighted
analyses in addressing commercial Taw
cases. Nonetheless. notably the UCC
has accomplished its purposes of pro-
viding clear. modern and uniform rules
to govern these essential transactions,
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DOJ Settles Fair Lending Claims...

N BPs that were higher than the MBPs of Joan of-
[T ersserving predomimately white applicants. The
Tigher MBPs “were not justified by individual
qeristics of [such minority applicants|.” An-

cther contributor was that loan officers allegedly
tarked up loans o Alrcan-American and Hispanic
borowers above their MBPs o a wredler extent
Ui they marked up loans to white borrowers.”
According to the DOIL the hank gave loan offi-
cers diseretion to price louns above their MBPs with-
vulamy reguirement o obtan management approvil
¢ document or provide reasons for such gher pric
i, The DOJ elaimed that such diseretion “resulted
i Joun prices that were higher than wat the ohjec-

tie eredit characteristics of the borrowers dictated”

i Cenitinitedd frvonn page 179

and “exacerbated the risk thal simitady guadilicd
borrowers would receive differently priced loans,™

In the complaint. the DOJ asserted various theo-
ries for its FHA and ECOA claims. The complaint
alleged that the bunk's pricing system created
“foreseeable disparate impact.” The complaint’s fo
curs on the bank™s pricing system might be mtended
10 address the US, Supreme Court’s admonition
in Jnctusive Conpnunities that a disparate impac
cluim based upon a staustcal disparity “must
fail 1 the plaintfl cannat point w g detendant’s

policy or policies causing that disparity.”
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The DOJ also chiarged that the bank “engaged in
a pattern or practice of discrimination and denial of
richts under the FHA and ECOA™ and tha nts poli-
cies and practices were intentional, willful. or im-
plemented with reckless disresard Tor the rights of
African-American and Hispanic applicants and bor-
rowers.” Although the DOJ did not directly say soin
the complaint. its allegation of intentional discrimi-
nation was presumably based on the bank's alleged
knowledge of borrowers” race or nationul origin and
the primarily minority compaosition ol the popula-
tion served by loan oificers with higher MBPs,

The consent order requires the bank Lo pas
SEATS million mtoasetthement tund to compensitle
agerieved borrowers. 11 also requires the bank 1o

establisha loan pricing policy “that shall mmimize
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