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Pursuant to UCC section 4-214, the
bank sued the customer to recover the
amount of the overdralt: the customer
defended on grounds the bank was late
in providing notice that the check was
lost. and also argued that he should not
be held personally liable for the over-
draft, as a debt of the LLC. The court
ejected these arguments and held for
he bank. observing that the customer
ransferred the withdrawn funds into his
personal account and that he received
umely notice of the facts and suffered
o loss from any lack of notice, There
vas no evidence of negligence on the
part of the bank and the customer’s
liability for the overdraft was clear.”*

F. Contractual Basis for the
Bank-Customer Relation:
No Fiduciary Duty

In Lamm v. State Street Bank and
Trist,™ the bank maintained custodial
accounts for a customer who authorized
ar investment firm to invest the funds.
Ac custodian, the bank received prom-
issory notes from the investment [irm.
evidencing some of these investments,
anc listed them as having no value on
the custodial account statements sent (o
the customer, When the investments were
found to be fraudulent, the customer sued
the _ank for the loss. alleging negligence
and breach of fiduciary duty. The court
disavreed and rejected these claims, not-
ing 1nat a bank does not have a fiduciary
duty to monitor and detect fraudulent
activ “ty in its customers’ accounts, un-
less the bank assumes a special duty of
trust and confidence. Moreover, UCC
sectin 4-406 did not apply and there
Was -~ o obligation for the bank to supply
dn account statement with the informa-
tion needed to discover the fraud.
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In Arfington Video Productions, Inc.
v Fifth Third Bancorp,”" the deposit
contract provided the customer’s agree-
ment to the bank’s rules and regulations.
as separately posted in the bank offices.
The customer’s deposit account was
charged service fees pursuant to these
rules. but the bank could not provide
evidence of a posting or other disclosure
describing these charges. The customer
sued for breach of contract. and ap-
pealed an adverse ruling on the bank’s
motion for summary judgment. The
United States Court of Appeals for the
Sixth Circuit reversed the trial court’s
ruling. holding that material issues of
fact remained. sufficient to preclude
summary judegment. The Sixth Circuit
indicated that the bank had not demon-
strated that a proper disclosure was post-
ed or otherwise provided to customers.

As noted above at Part V.C.. in
Keppler v. RBS Citizens Bank NA~7 a
bank customer sued her bank in an effort
to recover losses incurred when the cus-
tomer sent wire transfers drawn from her
HELOC account at the bank to a fraudster
in Ghana. She offered expert testimony to
show that the bank’s policies and proce-
dures were inadequate and that this con-
tributed to the loss: the court’s opinion
extensively discusses the role and limits
of expert testimony. The court granted,
in part, the bank’s motion to strike the
expert’s testimony, but permitted the
expert to testify regarding the bank’s
compliance with regulatory and industry
standards for fraud detection and mitiga-
tion. on grounds the expert had general
expertise in preventing money launder-
ing and other payment system [raud,

vircumstanees" LSt o Lo Ine v B
ol Mew Yurk

o woas e

leranl Beserse Bunk

sl Behuenary dists

v leuderal Banking L

Lot A0 = e el L puliste . sagpera v
e s tear o Pares VoA 80 D aid

ST Apps 3T ol Co 200 pungsublished

VAS2 A LS Dk L ENTS. S5

| R RS

G.  Standard of Care Redux;
Limits on Bank Liability

tn Grithaiigh v. Central Progressive
Bank,”" a bank customer authorized his
mother and sister (who were employecs
of the bank) to manage his checking
account. However, the monthly bank
account statements were mailed to his
post office box. After the mother and
sister made unauthorized withdrawals
from the account, the customer sued
the bank for conversion and emotional
distress. The bank successfully defended
against the claims, essentially under UCC
section 4-406. The court rejected the
customer’s assertion of the “discovery
rule.” which would begin the one-year
limitation period at section 4-406 upon
the customer’s discovery of the fraud,
regardless of how long ago it occurred,
because section 4-406 expressly creates
an obligation for the customer to review
the periodic account statements and
promptly report any fraud to the bank.

As noted above at Part V.B.. in Mark
D. Dean, P.S.C.v. Commonwealth Bank
& Trust Co.”™ an attorney’s bookkeeper
used her authority as a signer on his
checking accounts to steal money in
a check kiting scheme. The attorney
sued the payor bank, arguing that the
bank had a “duty to protect the ac-
count from theft.” The court rejected
the attorney’s claims as untimely under
the three-yvear statute of limitations at
UCC section 3-118. Additionally. the
court noted that the attorney was in the
best position to discover and prevent the
fraud. and noted that the comprehensive
system of UCC check fraud remedies
displaces the alternative common law
claims asserted by the attorney. ™

As also noted above at Parts 11.B.
and V.B.. in Wiand v. Wells Fargo Bank,
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N. A a receiver sued the bank, alleg-
ing that the bank allowed its customer
to open multiple d/b/a accounts as part
that defrauded
third parties. The allegations included

of a “Ponzi scheme”™

a Fatlure by the bank to follow fed-
eral money laundering regulations
and customer verification procedures.

The Wiand court granted the bank’s
motion for summary judgment on all
counts, emphasizing that banks do not
have a duty to investigate the merits of
transactions conducted by authorized
agents. Moreover, the standard of ordi-
nary care at UCC section 3-103(a)9) ap-
plies only to check processing functions as
specified in Article 4, not to contracts law
and the bank-customer relation generally.

In another case noted above at Parts
IL.B. and V.B., Chartier v. Farm Family
Life Insurance Co.,~* a bank customer
opened a joint checking account with
his wife. She cancelled his annuity and
received a check payable to him. then
indorsed the check “"For Deposit Only”
and deposited it in their joint checking ac-
count, and withdrew the funds. The hus-
band sued the bank, but the court granted
the bank’s motion for summary judgment
and this was affirmed on appeal. UCC sec-
tion 4-203 authorized the bank to supply
the husband’s indorsement for a deposit
to his account, and as a joint tenant the
wife was entitled to withdraw the funds.*

H. Arbitration

Dasher v. RBC Bank (USA)™ ad-
dressed a bank’s effort to compel arbi-
tration of a customer’s claim ol excessive
bank overdraft charges in breach of the
deposit agreement.”** The court held that
the presumption ol arbitrability under the
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Federal Arbitration Act did not control
because the question was whether there
was an agreement to arbitrate, not wheth-
er such an agreement was enforceable.
Thus. the allegations created an issue ol
state contract law, The Dasfrer court held
that the deposit contract containing the
arbitration clause was retroactively su-
perseded by a subsequent deposit contract
that did not include such a provision: thus,
there was no agreement to arbitrate. ™

I.  Stop Payment Orders

[n fn re Hollier,™" the debtor stopped
payment on a check for the final in-
stallment payment on a loan to buy
six vehicles, and the payee/creditor
subsequently recovered a judgment
tor breach of contract and fraud. The
debtor filed bankruptey. but the creditor
successfully argued that the debt was
non-dischargeable under Bankruptey
Code section 523(a)(6), because the
debtor’s stop payment order reflected an
intent to inflict a willful and malicious
injury (citing the resulting overdraft in
the payee’s account and other losses). ™"

In Aliaga Medical Center, 5.C. v,
Harris Bank, N.A.,*" the bank’s cus-
tomer sued the bank for paying a check
with a notation on its face stating that
the check was “void after 90 days™; the
check was paid more than five months af-
ter the check date. The customer claimed
that the notation was the equivalent of
a stop payment order that prevented the
check from being properly payable. The
bank noted that the deposit agreement
provided the requirements for stopping
payment and notifying the bank of er-
rors. and that the customer did not meet
these requirements. The court agreed
with the bank. rejecting the customer’s
argument that the language “void after
90 days™ was sufficient as a stop pay-
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ment order; the court also gave elier 1
the contractual notice requiremer: ang
other terms of the deposit agree nent,
and rejected the customer’s argi ment
that the terms ol the bank-customer de-
posit agreement were unconsciosable,

J. UCC Section 4-406

As noted above at Part V.F.. in Lanug
v State Street Bank ane Trust™ the hank
maintained custodial accounts for © cus-
tomer who granted broad authority (o an
investment firm to invest the funds 117 the
account. The bank accepted custor v of
promissory notes from the investment
firm. reflecting some of these invest-
ments, and listed the notes as haviii: no
value on the account statements s¢ 1t to
the customer, because the bank did' not
know their value. When it was learned
that the investments were fraudulent. the
customer sued the bank for neglig: hce
and breach of fiduciary duty. The court
rejected these arguments, emphasiz-
ing that a bank does not have a dut, to
monitor and detect fraudulent activii in
customer accounts, unless the bank has
assumed that duiy in a special relation-
ship of trust and confidence. UCC sce-
tion 4-406 did not apply to the custod lal
account, and the bank had no duty to
supply an account statement with sutfi-
cient information to discover the frauc,

As noted above at Part V.A.. in
Clemente Bros. Contracting Corp v,
Hafner-Milazzo™* the bank customer
provided a corporate resolution to e
bank. stating that it would notify e
bank of any erroncous payments within
fourteen days of the mailing or receipt of
the relevant bank account statement. «n
employee of the customer forged draw -
quests tor the customer’s line of credi at
the bank. for deposit into the customer s
account, then stole the funds, embc/-
zling some $386.000, The custon :r
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sued the bank to recover the loss. on
grounds the draws were unauthorized,
The bank successtully argued that the
customer’s claim was barred by the
customer’s failure to give notice within
fourteen days as required by the corpo-
rate resolution and section 4-406. In re-
sponse. the customer argued that the draw
requests were not “items” subject to the
corporate resolution and section 4-406.

The district court agreed with the
hank. and this was affirmed on appeal.
The court emphasized that UCC sec-
ton 4-103 allows the parties to modify
their statutory duties, including the time
periods in section 4-406, so long as there
15 not a disclaimer of the duty of good
taith or ordinary care. In this case. there
vas no improper disclaimer, and the par-
ties” modification of the section 4-406
time periods was reasonable. However,
the court noted that reasonableness is a
giestion of fact that could be viewed dif-
ferently depending on the facts. There
wus a dissent on the issue of whether
the one-year limitations period at sec-
ticn 4-406 can be changed by agreement
{on grounds it relates to ordinary care).”™

As noted above at Part V.G.. in
Grbaughv. Central Progressive Bank™
a Lunk customer authorized his mother
and sister (who were employees of the
bank) to manage his checking account.
The bank account statements were mailed
1o te customer’s post office box. After
the mother and sister made unauthor-
izeu withdrawals from the account,
the “ustomer sued the bank, alleging
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conversion and emotional distress, The
bank successfully defended on grounds
of section 4-406, The court rejected the
customer’s assertion of the discovery
rule. which would have begun the one-
vear limitations period at section 4-406

upon the customer’s tardy discovery of

the fraud, because section 4-406 im-
poses on the customer an obligation to
promptly review the bank statements and
report the fraud 1o the bank at that time.

In Contractors Source, Inc. v, Amegy
Bank Nat'l Ass'n., > an employee stole
money from the employer by forging
checks on the employer’s bank account,
The employer sued the payor bank for
breach of contract. breach of warranty
and negligence. on grounds that the
checks were forged and therefore not
properly payable.”" The bank responded
that the employer failed to discover and
report the forged items as required by
section 4-406. and therefore the cus-
tomer was precluded from asserting that
the checks were not properly payable.
The court agreed with the bank, holding
that the bank exercised ordinary care and
that section 4-406 displaced the alterna-
tive common law causes of action.”’
VI. Safe Deposit Boxes

In Kristine Kenworthy Ridder,
Personal Representative v, Lynie
Roberts,™ the Oklahoma Court of Civil
Appeals considered arguments by the
representative ol a probate estate. seek-
ing to quiet title to the contents of a safe

255, D0I3WL S5 98 2005 Ty

App. LEXIS

Houston [ 150 Dist | Feb 502005, no pet)

1] Ty
App.

250, ddoaciting UCC § 24000

ST, . See alse supra Pan V.G

TAE e ake Mumrer af the Bstate of Ralph Dean koenworthy and
Fora koo, Bogh Dreceused. e 3R]0
Skl Barl 1742 10kn Cr O

[RRITEN

Appo Aug 2H 2005

deposit box as against a “joint lessee” of
the box.= Ralph and Florita Kenworthy
were the initial lessees of the box: after
Ralph’s death Florita added her sister.
Lynn Roberts. as a joint lessee. ™ After
Florita died. Lynne argued that Flo-
rita had made an inter vivos gift of the
contents of the box (including savings
bonds stored there). by naming her as
joint lessee. The district court rejected
this argument. upholding the claim of
Florita's personal representative that the
contents were property of Florita's estate.

The court of appeals atfirmed. noting
that the requirements for a gift include
a complete and nrevocable delivery and
acceptance. The court concluded that a
mere granting of access to a safe deposit
box does not meet this test. particularly
on these facts because the savings bonds
in question remained registered in Flori-
ta's name. Lynne claimed ownership by
way of joint tenancy. a claim that both
courts expressly rejected. The court of
appeals expressly held that a joint lease of
a safe deposit box does not create a joint
tenancy ownership of the contents. The
latter requires a clear and express con-
tractual agreement to that effect: becom-
ing a joint signatory on a safety deposit
lease merely grants access to the box
and is not sufficient to create a joint ten-
ancy as to the contents.”" This permitted
Lynne to access the box and remove its
contents. but did not transfer ownership
or credte a joint tenancy with rights of
survivorship as to the contents of the box.
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