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UCC Article 9 Revisions Confront Issues
Affecting Consumer Collateral

Alvin C, Harrell is Professor of Law at Okla-
homa City University School of Law, of Counsel
to the Oklahoma City law firm of Pringle & Pringle,
and President of Home Savings and Loan Associa-
tion of Okizhoma City. He is coauthor of several
books, including THs Law 0F MODERN PAYMENT Svs-
TEMS ann Notes (2d ed. 1992) (with Professor Fred
H. Miller). Professor Harzell is also Chair of the
Publications Subcommittee of the Consumer Finan-
cial Services Committee of the American Bar As-
sociation and Editor of the Annual Survey of Con-
sumer Financial Services Law in The Business Law-
yer. He chairs an ABA UCC Committee Task Force
on Oil and Gas Finance, and a UCC Committee
Task force on State Certificate of Title Laws. He is
Executive Director of the Conference on Consurmer
Finance Law, was recently elected to the American
College of Commercial Finance Lawyers, and is
the Chair of the Financial Instititions and Com-
mercial Law Section ol the Oklahoma Bar Asso-
ciation,

# This article desoribes specific discussions and debates during
wo 1955 meetings of the UCC Article 9 Drafting Conunitice.
Nonetheless, this is 1ot iniended as minutes of those mectings and
does nat represent an official record of the meetings. Many of
those named in the article have contributed to making this article
as aceurate as possible, and your author wored Like to express his
appreciation to all of those who reviewed and commented on an
earlier draft. Gail Hillebrand, David McMahon, Don Rapson , and
Steven ). Weise deserve special mention for contributing
substantial improvemenis to the article, though of course your
author is responsible for any remaining errors,

Tn his capaciry as the American Bar Association Section of
Business Law Advisor to the Aricle 9 Drafting Committes, My
Weise authors regular reports summarizing the deliberations. To
receive copies, contact Mr. Weise at the offices of Heller Ehnnan
While & McAuliffe, Los Angeles, (213) 244-783.

By Alvin C. Harrell"

1. Introduction

The Uniform Commercial Code
(“UCC”) Article 9 Drafting Committee
met March 3-5, 1995 in Chicago, [llinois,
to discuss the February 10, 1995 tenta-
tive draft of proposed revisions to Article
9. The Drafting Committee met again on
June 9-11, 1995 in Washington, D.C." to
discuss the May 1995 draft of proposals
subsequently presented at the 1995 An-
nual Meeting of the National Conference
of Commissioners on Uniform State
Laws (NCCUSL).? These fifth and sixth
meetings of the Articte 9 Drafting Com-
mittee continued to refine the proposed
Article 9 revisions, with an important dif-
ference: The Drafting Committee consid-
ered specific proposals dealing with se-
cored transaction issues that had been dis-
cussed more generally during prior meet-
ings, and had proved so divisive during
such discussions.

As discussed previously in this jour-
nal,® all discussions remain tentative.

1. As ar prior meetings, Drafting Committee Chair Wiltiam M.
Buike presided and Reporters Steven L. Harris and Charles W,
Mooiey, Ir. were present 1o discuss the latest draft ol'pmp(ml-.td
revisions. For background informartion on the Article 9 Drafi-
ing Committee and the Article 9 revision project, see Fred H.
Miller, The Revision of Article 9, 47 Consuner Fin. 1..Q. Rep.
257 (1993} Alvin C. Harrell, Revising Articte 9; Selected Com-
meits on the UCC PEB Stady Gronp Article 9 Report, 47 Con-
sumer Fin, L.Q. Rep. 385 (1993); David B. McMahon, fnad-
equicicy of Commerically Reasonable Sates and Deficiency fudy-
ments Under UCC Articie 9: An Analysis of Revision FPropos-
ais, 48 Consumer Fin. L. Q. Rep. 64 {1994); Alvin C. Hanell,
Updaite on Consumer Issues in the UCC Arcicle 9 Rev_f.firm
Praject, 48 Consumer Fin. L. Q. Rep. 68 (1994); Alvin C.
Harrell, 1994 Meetings Refine Froposed Ariicle 9 Revisions,
48 Consumer Fin, L. Q. Rep. 326 (1994); Michael M.
Greenfield, Article 9 and Consumer Transactions. The Need
Jor Revision, 48 Consumer Fin. L. Q. Rep. 483 (1994}, Ec_l~
ward J. IEeiser and Robert J. Flemma, Ir, Consmwoner fssues in
the Arricle 9 Revision Project: The Perspeciive of Consumer
Lenders, 48 Consumer Fin. L. (. Rep. 488 {1994).

2. With the American Law lnstiture, sponsor of the UCC. The
revision process represents a moving larget and (o some extent
these 1995 drafts (and this article) are already out of date, as
the Drafting Commitlee has continued to work and the propos-
als have evolved accordingly.

3. See swpranote |

Edward J. Hieser responded on behalf
of consumer lenders, arguing that con-
sumer protection issues are better treated
in consumer credit codes, He disputed the
contention that consumers have difficulty
obtaining legal representation, noting that
consumer litigation is common and
ems to be increasing.* He noted that
default due to interruption of income is
stilt a default which impairs the creditor’s
srecovery. He arpued that additional con-
sumer provisions in Article 9 would raise
he cost of credit and raise credit under-
writing standards.’

Mr. Hieser suggested that four tests be
met before any new consumer-oriented
rovisions are adopted as part of Article

Nonetheless, at the March and June, 1995
meetings of the Drafting Committee, the
Reporters provided specific consumer
protection proposals for discussion pur-
poses, without prejudging the ultimate :
decision as to whether such revisions :
should be included and, if so, whether
such revisions should be integrated or :
segregated in Article 9. ;

Some of the proposed consumer pro- :
tection provisions would significantly -
alter the enforcement of security inter-
ests in consurner collateral. These pro-
posals are described infra. The discus-
sions at these meetings highlighted both
the difficulty and the importance of these
issues. Interested parties should review
these matters and make their views
known without delay, as decisions are.
currently being made with regard to many
of these issues. '

1. That there be a demonstrated
need (not merely reports of iso-
fated cases).

2. Thatit be clear the proposal will
solve the problem.

That it be clear the benefits out-
weigh the disadvantages.

That it be clear that Article 9 is
the place for a remedy.

Overview of Consumer Issues.
in Article 9

18
At this point Don Rapson proposed

at Article 9 expressly recognize that the
ollateral resale price is a factor to be
onsidered in determining whether the
e is commercially reasonable even if
¢ sales procedure is otherwise satisfac-
ry.¢

Harry Sigman then asked whether
cle 9 should distingnish between con-
mer passenger vehicles and commer-
vehicles, If it is primarily a consumer
to and pickup problem, is a “new and
d car” uniform act needed as an alter-

At the March 1995 meeting Gail
Hillebrand of Consumers Union began
the discussion of consumer issues by no ;
ing that consumer transactions are covs
ered by Article 9, and arguing that the
current Article 9 provisions need to work
but that some don’t work for consumer
transactions. She contended that auto 11
nance transactions are a major part of the
Article 9 problem, stating that there are
an estimated 500,000 auto repossessions
each year. Ms. Hillebrand argued that
consumers are limited in their ability. 0
pursue their legal rights, as they do &
have a continuing relationship with alaw:
yer or significant bargaining power. . I
indicated that most of consumer defa
are due to interruption of income, andz
iterated the position that creditors oft
de not seek to maximize the coliate!
resale price.

e.&., Mautice L. Shevin, Chaos in the Consimer Finance
i Alabama, 48 Consumer Fin, L.Q. Rep. 313 (1994).

fso Alvin C. Harrell, Disclosure af “Acquisition Fees” in
Rep. (1995).

:'.9'_0Donﬂld 1. Rupson, Repurchase (of Coliateral ?) Agree-
RS and the Larger Issie of Deficiency Acrions: What Does

native to revising and complicating Ar-
ticte 97 Ms. Hillebrand responded that the
problems extend beyond vehicles. Jack
Burton commented that the Uniform
Consumer Credit Code (U3C) is 21 years
old and is now somewhat dated in its cov-
erage of certain consumer issues.

It was then asked whether the pro-
posed consumer revisions would raise the
cost of credit. The consumer advocates
argued that the creditor group had failed
to provide evidence that any of the par-
ticular proposals up for discussion would
increase the cost of credit, although those
proposals had been under discussion in
the consumer task force for a year or
more. Others urged that such a result is
self-evident.”

Ms. Hillebrand pointed out that the
Drafting Committee is being presented
with consumer issues in three distinct
categories: The first category includes
areas where consumer representatives are
asking the Drafting Committee 1o pre-
serve for consumers some existing rights
now accorded by Article 9 to all debtors
which the revision comtemplates elimi-
nating for commercial debtors. Second,
consumer advocates are asking that new
pro-creditor changes to Article 9 pro-
posed by the Study Group or Drafting
Committee not be extended to consumer
transactions where there has been no
demonstrated need for them and there is
a likelihood of harm to consumers, The
third category is enhanced consumer pro-
tections to modify the effects of Article
9 in consumer secured transactions. Only
the third and final category, Hillebrand
stated, contains proposals for affirmative
change in Article 9. All of the proposed
differences between consumer and com-
mercial rules in the first two categories

7. By coincidence, your author had just read a stock market amaly-

sis by a Wall Street brokerage firm rhat follows the stocks of
large consumer finance companies, recommending the shares
of these larger companies because the regulutory and litigution
burden is driving smaller competitors out of business, therely
reducing competition and driving up the rates on consumer
toans. So at least one disinlerested observer belicves that the
legal covironment is a factor affecting the cost of consumer
credit, It seems likely that Tegal risks und complexities are a
forve driving consolidation in the consuner lending business.
Presumably, Article 9 should nol aber this trend toward con-
solidation in the industry, and hopefilly the Drafting Conzmit-
tec will not ignors this issue. Unfortanasely the small Jender is
probably the most underrepresented group attending meetings
af the Drafting Commitree.

become necessary, she argued, only be-
cause the Drafting Committee is affirma-
tively reducing debtor rights in certain
situations where there is no justification
to do so for consumer debtors.

HI.  Definitional Issues

Attention then turned to the February
10, 1995 Draft. Proposed section 9-
105(a)(2) would define “affected obligor”
to include those who have a stake in the
coilateral, e.g., a surety or other person
affected by sale of the collateral though
not the owner. A primary obligor who
does not put up collateral would not be
included because such a person is fully
liable for the debt (e.g., to the surety) de-
spite any sale of the collateral,

Under proposed section 9-105(a)(8),
“debtor” would be defined to include a
person who created the security interest
or to whom the debtor transferred the
collateral, if the secured party knows that
the debtor has transferred the collateral.

Don Rapson and Harry Sigman ques-
tioned whether the bench and bar will
understand these concepts. The Report-
ers responded yes, because the concepts
are intuitive and would solve several cur-
tent problems. Other proposed definitions
include a proposed section 9-105(a)(5)
definition of “consumer debtor”; a pro-
posed section 9-105(a)(6) definition of
“consumer obligor”; and a proposed sec-
tion 9-105(a)(7) definition of “consumer
[secured] transactions.” The issues in-
volved relate primarily to the question of
who receives “notice” under Article 9
Part 5, Harry Sigman asked whether it
would be better to provide a separate
notice requirement rather than complex
definitional provisions. The Reporters
agreed to consider this, noting it is diffi-
cult to understand the connotations of
changes when they relate to numerous
other sections. But the Reporters again
noted that the problem is already com-
plex and that arguably the proposed re-
visions would solve it.

The bracketed language at proposed
section 9-105(a)(2) is intended to deal
with the situation where the secured party
does not know of the lack of recourse
against an “affected obligor.” The objec-
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tion was made that this would give the
secured party an easy excuse not to no-
tify, on grounds of not having sufficient
knowledge regarding lack of recourse.
There was some consensus that the brack-
eted material should be deleted.

The question was then raised: Ts a
credit insurer an “affected obligor” en-
titled to notice? The consensus was yes,
since it fills the role of a surety/guaran-
tor. The Reporters agreed to consider the
issue with regard to compensated sure-
ties. Under the current proposal such are
probably included in the term “debtor.”
The question was raised: What about a
debtor who formerly owned but sold the
coltateral? Is this a debtor or an “affected
obligor”? This party seemed to be in-
cluded in both definitions. Should it de-
pend on whether the party is primarily or
secondary liable? There was a consen-
sus that this person should have a lim-
ited right to receive notice but ungertainty
as to the best way to achieve the result. It
was then noted that a proposed section
9-105(a)(16) “obligor” would be a “per-
son [other than the debtor]...” Therefore,
a former debtor who transfered the col-
lateral would no longer be a debtor, but
would be an “affected obligor” entitled
to notice under Article 9 Part 5 only if
known 1o the secured party.

Under proposed section 9-105(a)(8) of
the February [0, 1995 draft, “debtor”
wonld include a transferee of the collat-
eral if the secured party knows of the
transfer and transferee, even if the trans-
feree is not liable on the debt, and even if
the transfer was wrongful. Frank Suarino
posed two questions: (1) What if the se-
cured party knows the identity but not the
Tocation of the transferee? (2) Does
“transfer” include a transfer of posses-
sion without title? Responding to the sec-
ond question, Professor Mooney noted
that “transfer” includes transfer of any
legal interest e.g., a purchase or lease but
not a bailment.

What about third party lessors who
buy from troubled debtors and lease to
uncreditworthy lessees—would the les-
see have a right to notice? This was not
resolved. It was noted that a failure to
give notice to such a lessee could trigger
the section 9-5077 penalty and loss of a

deficiency, due solely to the debtor’s
wrongful transfer. The purpose of the
proposal is to protect the innocent trans-
feree who will lose his or her equity in
the collateral if it is repossessed and sold,
but there was concern over the possible
impact on innocent secured parties with-
out notice of the transfer. 1t was ques-
tioned whether failure to give notice to
such a transferee bars recourse against the
debtor under the proposed absolute bar
tule.

Other questions were also raised:
Should the faw protect only a transferee
who gives notice to the secured party?
Would sending payment to the lender
constitute notice? Professor Michael
Greenfield urged that the latter rule is
necessary, as otherwise consumers would
not know of the need to give nofice.

Professor Mooney then suggested
leaving the proposed section 9-105(16)
definition the same, defining “transfer”
in a comment, and dealing with the issue
of the penalty to the secured party in sec-
tion 9-507. The secured party taking pay-
ments from a transferee would “acqui-
esce” under section 9-105(a)(16), mak-
ing the transferee a debtor entitled to no-
tice. This would represent a trap for the
secured party who accepts payments
without noting the change of debtor. Pro-
fessor Jim Rogers suggested that these
issues should not be resolved using the
definition of debtor, because that term is
used in so many places.

It was noted that any “knowledge”-
based rule is fraught with peril. Profes-
sor Mooney agreed, noting that these new
efforts to protect transferees have created
significant new drafting difficuities for
the Reporters.

The definition of “consumer |secured)
transaction™ at proposed section 9-

105(a)(7) would trigger any consumer
remedies under the February 10, 1995
draft. Ed Hieser urged the Drafting Com-
mittee to leave in the hracketed term “se-
cured” to distinguish these from unse-
cured transactions and avoid any impli-
cation of broader coverage of unsecured
debt. Professor Greenfield countered that
the transactions subject to the definition
will be limited solely to secured transac-
tions by reason of the scope of Article 9,

- yond need or reason, and that this is un-
‘necessary due to the extensive adoption
of separate consumer credit codes. It was
‘noted that the U3C has been unpopular
“(adopted in only 11 states)}—and gues-
-tioned whether Article 9 should be bui-
dened with this, perhaps making it
unadoptable. However, Commissioner
Burton pointed out that the U3C goes far
‘beyond anything being proposed for Ar-
ticle 9 so that its lack of adoption is nota
air test of the ability o enact the more
modest proposals under discussion for
Article 9. It was urged that merely defin-
g the scope of “consumer secured trans-
action” alone would add great complex-
ty. Ed Smith responded that the revisions
may not be enacted in Massachusetts
unless Article 9 has consumer provisions
cauise of the strong consumer influence
the Massachusetts legislature. Others
ined that the situation in New York is
the same.

Don Rapson noted that complex con-
mer protection revisions could create
e potential for substanital class action
lability. He suggested instead a focus on
t dealing and deficiency judgment is-
es affecting consumers, which are the
urce of most consumer concerns, He
0 urped thal the risk of class actions
" consumer prolection provisions be
mited as is the Truth in Lending Act.
ck Burton and several others then reit-
ted the view that the revisions will not
ss the ALL, NCCUSL and some states
thout consumer protections. Votes
re taken on several alternatives, with
:majority favoring an absolute bar of
iciency judgments for transactions
elow a certain doflar amount.

With regard to the definition of de-
It, there was a consensus that Article
hould defer to the agreement of the
ties; this would represent no change
m current law. The consumer advo-
&s argued that some creditors use im-
al defaults as an excuse to repos-
llateral. Jeff Turner then asked:
would any craditor do this? David
ahon of West Virginia Legal Ser-
Plan responded that his clients face
actice known as “churning” in which
ller/creditor sells a car, collects a
yments, repossesses, and resells

so there is no need to insert “secured” in
the definition. Ed Hieser then urged that
“secured” be left in because it makes this
clear and because “consumer transaction”
might be a term used or defined in the
contract or other law, causing confasion.
In the definition at proposed section
9-105{a)(7) of the February 1995 draft,
the term “personal, family or houschold
purposes” is borrowed from other law,
Then the February 1995 draft further de-
fines the scope of the trigger term at sub-
sections (1), (il), (kii). Both the collateral
and the purpose of the loan must be
consumer-related in order to trigger the:
definition. It was also suggested that the
term “natural person” be inserted as a lim-
iting factor in the definition. Gail
Hillebrand said the initial use of the col
iateral should govern even if the use or:
purposes later changed. Professor:
Greenfield suggested that only the lean:
purpose and not the type of collateral:
should be the test, pointing out the “per
sonal, family, or household purpose
standard is a recognized standard in con
sumer credit.
Professor Rogers noted that all of the
stated concerns relate to disposition of the
coliateral. Why not focus on section 9
504 rather than the definitional provi
sions, with a focus on the use of the prop
erty rather than the purpose of the loan
{e.g., a car used by consumer would b
covered even if there was a business pur
pose for the toan). Neil Cohen com
mented that Article 9 has always [ocuse
on the collateral not the debt, e.g., AT
ticle 9 already provides special rules fQ
“consumer goods.” He suggested th.
there has always been a focus on con
sumer goods under section 9-504 regard
less of the purpose of the loan, and tha
the purpose of the loan is a foreign coi
cept under Article 9. Professor Greenfiel
disagreed. _
Professor Mooney then asked whethe

the Drafting Committee should of_f:t_3
menu of alternatives. Professor Mat!
Benfield suggested limiting the chol
to two, Tt was then argued by se¥g
creditor representatives that it wouk
better to exclude consumer issues
Article 9 altogether—that inclusiof: &
consumer issaes will add complexit} __be_»

the vehicle.® Tt was proposed that there
be an Article 9 definition to limit default
in consumer cases to (1) nonpayment and
(2) material impairment of collateral.
This was generally rejected as being
likely to breed frivolous litigation.
IV.  Proposed Section 9-5077
In the February 1995 draft, proposed
section 9-507(b) would provide that
where the secured party violates Article
9, the debtor can recover any surplus,
except where a deficiency would be
barred; e.g., only for violations of sec-
tions 9-502, 504, 505 (not, e.g., forasec-
tion 9-503 wrongful repossession). If a
deficiency is barred for any other reason,
the debtor could also recover statutory
damages/surplus in addition to the bar of
a deficiency. It was urged that section
9-503 be added to proposed section
8-507(b).

Under proposed section 9-507(c), the
secured party has the burden of proving
compliance; if the secured party fails,
under section 307(c)(3)(i) the secured
party’s claim to a deficiency judgement
is barred. In other cases, the deficiency
would be reduced by the amount of the
foss caused by the violation,

The purpose would be to use the ab-
solute bar rule as a prexy for damages if
Part 5 is violated, in order to avoid liti-
gation over actual damages, by using the
bar as an exclusive Part 5 remedy in most
consumer cases. An objection was raised:
If the secured party commits an egregious
violation, should the bar be the debtor’s
only Article 9 remedy? This would, for
example, exclude punitive damages. A
vote of the Drafting Comumittee rejected
Don Rapson’s suggestion that the rem-
edies for violating Part 5 should be Hm-
ited to those set forth in Article 9, e.g.
section 9-507, and that relief outside of
Article 9 should be barred.

Proposed section 9-507(c) would pre-
serve the rebuttable presumption rule for
non-consumer cases; only consumer
cases would be subject to the absolute bar

8. This practice is noted in M. Hudson, TRE Jowmal, Jan.—Feb.
1995, ar 9.

rule. Bd Hieser argued that this would
take Article 9 far beyond existing con-
sumer credit codes,

A question was raised: Would the ab-
solute bar rule raise required down pay-
ments or the cost of consumer credit? It
was argued that this cannot be proved
though, as noted supra, to many this point
seems obvious. Nonetheless, several of
those present argued that this would not
affect lender behavior or the cost of
credit. They pointed out that several ma-
jor states have the absolute bar rule in
place—often not limited to consumer
credit—and yet credit remains available
1o consumers in those states. Others ar-
gued that an absolute bar rule would di-
minish the incentive of consumer borrow-
ers to pay the debt once the value of the
collateral falls below the loan balance,
thereby increasing defaults and inevita-
bly affecting the terms of consumer
credit.

Upen a vote, a majority of the Draft-
ing Commiltee favored an absolute bar
rule coupled with a cap on the amount

that could be bamred, but there was also
significant support for codifying the cur-
rent rebuttable presumption rule. Don
Rapson then queried whether contractual
provisions governing secured party re-
course against a dealer in a consumer
secured transaction would allow the
dealer to get the advantage of the loss of
deficiency against the consumer, Profes-
sor Mooney suggested that this should be
resolved in the dealer recourse contract.
Don Rapson took the position that Ar-
ticle 9 should not give the dealer or any
comumercial secondary obligor the ben-
efit of the absolute bar rule.

Professor Mooney then raised another
question: If there are multiple items of
collateral, should an error with regard to
a one item of collateral wipe out the en-
tire deficiency? Wipe out the claim to the
remaining collateral? Proposed section
9-507(c)(3)(it) would wipe out personal
liability but preserve recourse against
other cellateral, subject to a rebuttable
presumption of commercial reasonable-
ness, so the debtor could still object to a
low resale price. Should a secured party
in a consumer transaction, who is sub-

Jject to the absolute bar rule, be able to
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pursue other collateral under 9-
507(c)(3)(ii)? The vote on the Drafting
Commitiee was unanimous that this
should be allowed.

1t was noted that the absolute bar rule
does not have any impact on the actual
amount of the credifor’s liability unless
this remedy would exceed the statutory
penalty, The Drafting Committee then
rejected placing any limitation on a se-
cured party’s class action liability in Ar-
ticle 9.

Proposed section 9-507(h) (attorney
fees) would allow a prevailing consimner
{only) to recover attorney Tees, Ed Hieser
said that attorney fees either should not
be addressed or should apply equally to
both sides. Harry Sigman noted a Cali-
fornia statute that makes a unilateral at-
torney fee provision in a contract mutu-
ally applicable. Ed Hieser said this would
be better than the current draft. A vote of
the Drafting Commitiee favored leaving
out attorney fee provisions entirely. How-
ever, upon a subsequent vote there was
very little support for keeping the statute
silent, as under current law.

Instead, there was considerable sup-
port for a rule that would allow a pre-
vailing consumer to recover attorney fees
unless the creditor couldn’t get them, in
which case it would be optional with the
court. If a creditor has a contractual right
to an attorney fee, this would be made
reciprocal by the statute. There was also

significant support for this rule with ad-
ditional discretion to the court to award
attorney fees to the consumes if the
creditor’s right was unenforceable. There
was virtually no sapport for a rule to bar
attorney fees for both sides, or to man-
date an award for either side that prevails.

V. Proposed Section 9-501

With regard to proposed section 9-
501(d) in the February 1995 draft, Ed
Hieser urged elimination of the proposed
distinction between “reasonable” and
“manifestly unreasonable,” Manifesily
unreasonable was intended to suggest
more shocking behavior. Ed Hieser also
sajd there should be no difference on this
issue between consumer and commercial
cases. Professor Mooney said the differ-

ence was due to the use of adhesion con-
tracts in consumer cases, justifying
greater scrutiny. The response was that
the term “reasonable” already includes
these considerations. Several argued that
the bifurcated standard is a bad idea as a
policy matter, absent compelling reasons
not yet articulated. Brad Smith supported
this and argued that all parties should be
subject to a manifestly unreasonable stan-
dard. A proposal to adopt the “manifesty
unreasonable” standard for all cases
passed in a close vote but a substantial
minority voted to keep the bifurcated
standard in the current draft. The Report-
ers agreed to reconsider this issue.

V1.  Proposed Section 9-504

Should the secared party have the op-
tion to repair/recondition the collateral
prior to sale? In the February 1995 draft
of proposed section 9-504(a) this was left
in brackets for the NCCUSL and the ALT
to consider.

Under the February 1995 draft, a dis-
position of collateral would include a
warranty of title, possession and quiet
enjoyment, unless disclaimed in writing
by specific language before the sale.
Harry Sigman objected to language re-
quiring a “specific” disclaimer, as that
might require more than the customary
Article 2 disclaimers. The Reporters
agreed to conform this to the Article 2
revisions.

Under proposed section 9-504(b)(2),
there would be no duty to apply non-cash
proceeds uniil liquidated, but if the se-
cured party wanted to give immediate
credit it would have to do so in a com-
mercially reasonable manner.

Under proposed section 9-504(b)(3),
there is a question regarding who gets the
surplus if collateral is repossessed from
a transferee. The original debtor or the
new owner? Harry Sigman suggesied
interpleader, others suggested a statutory
“safe harbor” for the secured party who
refunded the surplus to the debtor shown
on the secured party’s records.

Under proposed section 9-504(c),
there would be a good faith purchase rule
protecting third parties who receive cash

proceeds in good faith and withont no-

tice that they are subject to a senior claim.
Ed Smith raised the question: Should this
be extended to noncash proceeds? The
Reporters agreed to consider this and sug-
gested an inclination to expand the rule
to cover noncash proceeds.’
Under proposed section 9-504(d) the
Reporters rejected using a “laundry 1is(”
of commercially reasonable or unreason-
able factors, in order to avoid unneces-
sary complexity. As a result this concept
was largely left as is. Consumer advo-
cates sought more guidance and defini-
tion of the concept of “commercially rea-
sonable,” pointing out that they com-
monly see such ineffective sales meth-
ods as a little advertised auction on the
courthouse steps, a sign in the lobby, or a
phone call to three local dealers, all of
whom are custormers of the lender. A vote
of the Drafting Committee rejected this
and reaffirmed the Reporters’ approach.
Fack Burton noted that the proposed
Article 2 revisions are including specific
guidelines for resale remedies. Consamer
advocates claim that ineffective sales are |
common, therefore more specific atlow
able factors are needed to govern collat
eral sales. Chairman Burke offered to put:
this in a Comment. Frank Suarino pointed
out that independent finance companies;
and small banks don’t have the option:
that GMAC or a dealership may have
e.g. selling repossessed collateral at re
tail. He argued that a sale in a bank park
ing lot, after reasonable advertisemen
efforts, may be the best option for a small.
bank and its customers. It was noted that
allowing the courts to second guess t‘he'
parties on this would generate lots of lit
gation. It was noted again that, under pro- .
posed section 9-504(e), any party withd
property interest in the collateral woul
receive notice of the sale {“‘the debto e
any affected obligor™). In the Februgl.’y
1995 draft there is also a duty to g1Y
notice to any other second party who hel

a security interest 20 days prior to the.
tification date, that was perfected by fi
ing—this language remains tentative al
is under continuing consideration.

See also infra Part XIILC,
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Under proposed section 9-504(f), a
debtor other than a consumer obligor
may waive the right to prior notification
of disposition. For a consumer such a
waiver would be ineffective unless the
secured party proves by “clear and con-
vincing evidence that the signer under-
stood and expressly agreed to its terms.”
Ed Hieser noted that this would provids
- a virtually impossible standard for credi-
tors to meel. Brad Smith sought a sian-
- dard based on objectively demonstrable
evidence rather than a consumer’s state
-of mind, Consumer advocates countered
that consumers don’t read or understand
he comtracts they sign. This raises fun-
‘damental problems for a legal regime
based on contract law. Professor Fred
iller argued for a standard based on
-gvidence of an express agreement. Ed
Hieser noted that any consumer should
e abfe to understand a simple waiver
tatement. Upon a vote, the Drafling
ommittee favored Professor Miller’s
roposal that, for a consumer obligor,
Titten waiver after default should be
tfective if the secured party proves that
e signer expressly agreed. The Report-
rs then agreed to give consideration to
xpanding this rule to cover all obligers——
Cre Was no opposition to this,
- Proposed section 9-504(g) in the Feb-
ary 1995 draft would provide a statu-
1y notice of sale period: 21 days or more
.consumer cases; 10 days in other cases.
ese time periods would be “safe har-
15" and a shorter time could be reason-
le but the secured party would have the
rden of proving this. Both consumer
creditor advocates argued against set
e periods, with the creditor represen-
ves preferring the “commercially rea-
nable” standard in current law, and the
Nsumer advocates preferring that stan-
'to a 10 day safe harbor. The Report-
agreed but the commercial Ienders
ted the safe harbor left in for com-
cial transactions. The consumer lend-
aid it would be a mistake to provide
& harbor for commercial but not con-
ransactions. Professor Benfield
tioned whether consumers always
more than ten days notice, David
lahon responded that ten days is not
gh time, due to mailing delays, per-

sons whose jobs require travel, and the
need to act on the notice by trying to in-
duce buyers or finding the funds to bid.
The committee voted to reject the 10 day
safe harbor for consumer transactions.
However, a series of votes to select be-
tween a a 15 day safe harbor, a 21 day
safe harbor, or to retain the current Ar-
ticle 9 standard of reasonable time were
inconclusive. This issue was not resolved.
The discussion then turned to pro-
posed section 9-504(i)>-—a safe harbor
“notice of disposition” form. It was ques-
tioned whether such a form is needed.
The consumer representatives stated that
they had not sought to add a safe harbor
notice form, but that if such a form were
added to the UCC, the one which had
been proposed in the draft was too
sketchy for consumer transactions. Ed
Hieser said the notice provided for in pro-
posed section 9-504(h) for commercial
cases is sufficient; there is too much po-
tential for error in the proposed consumer
form, creating a likelihood of technical
error that could lead to a bar of deficiency
judgment and other penalties, resulting
in unnecessary risks. He argued that a
better approach would be to use the com-
mercial form at proposed section
9-504(h) with the addition of a warning
clause regarding the deficiency but ex-
cluding the more complex disclosures
and calculations in proposed section
9-504(1). Michael Ferry supported the
more extensive disclosure requirement;
others argued that a shorter, simpler form
would be more likely to be read and un-
derstood by consumers. Ed Hieser sug-
gested leaving out the loan data nuinbers
and providing a phone number to call for
more information. Frank Suarino sug-
gested this would lead to more workouts
and would encourage communication be-
tween the creditor and debtor, but some
consumer advocates disagreed, arguing
that their clients already experience dif-
ficulty in obtaining information by phone
from creditors,

The discussion seemed to be moving
toward a consensus that the notice need
not include specific calculations, and
Chairman Burke asked the consumer and
creditor grovps o consult, but several
consumer advocates then argued again

that the notice should include specific
amounts, Professor Miller then raised is-
sues and comparisions regarding carrent
requirements under other law and current
industry practices.

Ed Hieser agreed that the notice
should include notice of the right Lo re-
deem and notice of the risk of a defi-
ciency, with a telephone number. David
MecMahon suggested that there may be a
problem with creditors providing fraudu-
lent payoff information in order to dis-
courage debtors from redeeming the col-
lateral.

Proposed section 9-304()) would re-
quire post-disposition notice to the debtor
regarding calculation of the deficiency or
surplus. David McMahon supported this
on grounds the consumer needs to know
the amount of the resale price, rebate of
unearned interest, etc. Ed Hieser objected
that the consumer can request this infor-
mation before or during a lawsuit for the
deficiency, and Article 9 should not bur-
den creditors with the cost of this new
obligation in every case. Several com-
mentators urged that if this is a good idea
for consumer debtors it is also needed for
small business debtors, and consumer
lenders should not be singled out for dis-
parate treatment. The Drafting Commit-
tee voted in favor of the proposed notice

requirement in consumer transactions. A
vote was then taken on whether it should
atso be required for commercial lenders:
A majerity of the Drafting Committee
voted to extend this notice requirement
to commercial {ransactions.

Proposed section 9-504A would pro-
hibit churning (as described previously
at the meeting by David McMahon),
where collateral is purchased by a party
related to the secured party at an Article
9 sale for purposes of determining the
deficiency, then resold within a short pe-
riod of time at a price much higher than
the Article 9 sales price. This revision
would require that any surplus received
in excess of the initial sales price be cred-
ited or paid to the debtor. It was pointed
out that if the target is collusive sales, it
will be easy to circumvent by manipy-
lating the time and sale price of the re-
sale. The consumer creditors group urged
that coltusive sales are commercially
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unreasonable under current law and that
this is a more effective standard. The
Drafting Committee then voted to reject
the proposed revision. However, it indi-
cated a willingness a consider another
anti-collusion proposal in the futere if
such a proposal did not immunize some
conduet as a by-product of defining other
conduct as prohibited.

The Drafting Committee then dis-
cussed the possibility of a similar pro-
posal applicable to all collateral sales
(commerciat and consumer). Professor
Mooney suggested that a comment on
collusive sales would be a better ap-
proach.

Proposed section 3-304A is also an
election of remedies provision that wouid
bar a deficiency judgment in reposses-
sion cases below a stated dollar amount,
in effect requiring the lender in such cases
to choose between repossession and pur-
suit of a deficiency judgment.'® Profes-
sor Mooney noted that the likely effect
of this provision would be to require con-
sumers to provide more collateral in such
cases, to compensate for loss of the defi-
ciency; others argued that it would also
diminish the credit available to and raise
credit costs for low income and marginal
borrows, Professor Miller urged that this
is a social policy decision that may af-
fect the cost and availability of credit."
The Drafting Committee favored this pro-
vision by a margin of one vote.

VII. Proposed Section 9-505(i)

This provision of the February 1995
draft would allow partial strict foreclo-
sure in commercial cases, based on a cal-
culation of the “minimum collateral
value” based on a “qualified report” de-
termining such value, il the debtor con-
sents. The question was raised: Should
this be allowed for consumers? The Feb-
ruary 10, 1995 draft would allow it with
the safeguards that the amount credited

10. €f U3C § 5-103. But this is different because the propused
Article 9 provision would affect aff focns with a balance af the
tine of defeudt below a cettain amount, rather than being based
on the original loan amount. The Reporters agreed (o recon-
sider this wrigger point.

11, See supra Part 11 See afso discussion this wxt spre at Part [V,

had to be an amount found in a standard-
ized price publication. The consumer
advocates favored this as a means to en-
courage use of standardized price guota-
tions as the basis for deficiency judg-
ments; creditor represeniatives were con-
cerned that this might spitl-over to deter-
mine commercially reasonable prices in
other cases. It was argued that variations
in vehicle condition render such price
guidelines worthless in many cases, and
that repossessions tend to be in
below-average condition. The consumer
advocates argued that if the standard quo-
tation price is higher than the price at an
actual sale, the proposal would in effect
allow the secured party to buy his or her
way out of a commercial reasonableness
battle by accepting a lower deficiency
based on the standard quotation price.
The conswmer creditor representatives
indicated that they would prefer to fight
the commercial reasonableness battle
rather than risk widespread acceptance of
standard price quotations as the basis for
a deficiency judgment. The Drafling
Committee voted (o teject 4 proposed safe
harbor for the use of standard price quo-
tations in determining the deficiency
judgment. However, in the February 10,
1995 draft, consumer collateral not sub-
ject to standard price quotations could be
accepted and retained by the secured
party only i full satisfaction (rather than
partial satisfaction) of the debt. This was
the result of a vote at an earlier meeting
to reject the extension of partial strict
foreclosures to conswmer secured (rans-
actions.
VIIL Section 9-506

Proposed section 9-506(b) of the Feb-
ruary 1995 drafl would provide for a right
of reinstatement in consumer cases, by
tender of: (1) the amount due at the time
of tender (without acceleration) includ-
ing delinquency, default or deferral
charges plus legal expenses, and (2) per-
haps a “performance deposit” to compen-
sate for the lender’s increased risk of loss
or damage to the collateral. Gail
Hillebrand urged that the risk of damage
by the debtor could be handled by a pro-
vision allowing the creditor to refuse re-

potential impact of this proposal, but
there was also extensive support ex-
pressed.

instatement where there is 4 reason to fear
such damage. In response it was argued
that this would be too vague and inad-
equate as a safeguard, and would Likely
breed litigation regarding the reasonable-
ness of a creditor’s usnal concern that it
will never see the collateral again.'? It wag
argued that this would be an epen invita-
tion to the dishonest debtor, who lost his
or her previous gamble to avoid repos-
session, providing a second opportunity
to escape with the car or otherwise de-
stroy or wrongfully dispose of the col-
lateral, However, the Drafting Comunit-
tee discussion focused almost entirely on
secured parties who do not act in good
faith, rather than debtors who act in bad
faith in an effort to “work” the system
and avoid payment of their debts, The
Drafting Committee voted seven to four
to include a reinstatemnent provision in the
draft.

X. Filing Issues

Proposed section 9-402(a) in the Feb-
ruary 1995 draft would authorize a fi-
‘nancing statement to reflect the name of
.the secured party’s agent rather than the
:secured party, to facilitate loan partici-
pation arrangements. Proposed section 9-
402(b} would specify that a failure to in-
dicate the representative capacity does
not affect the sufficiency of the financ-
ing statement,

Proposed section 9-402(a) would also
provide that a description of collateral as
Fall assets” or “all personal property” is
sufficient. The requirement that the
ebtor sign the financing statement would

be deleted. To protect debtors from
wrongful tilings, section 9-402(1) would
provide for a statutory penalty and ac-

tual damages. The possibility of a good

faith or bona fide error defense to the

statutory penalty was considered but re-

IX. Good Faith

At the March 1995 meeting Don:
Rapson distributed a proposai urging that
the broader standard of “good faith,” in
corporating “reasonable commercial
standards of fair dealing,” recently added:
to Articles 2, 2A, 3, 4, 4A, and 8, also.
be included in Article 9. The resutt would:
be to require “reasonable commercial
standards of fair dealing” in addition to:
“honesty in fact” in every aspect off Ar
ticle 9 transactions, including drafting of |
security agreements and enforcement ol
security interests. However, it would be ;
made clear that priority issues are not to:
be impacted by the parties’ good faith.
There was considerable concern about th_

* The February 1995 Draft would elimi-
nate the current statutory form of a fi-
nancing statement, and at the March 1995
meeting the Drafting Committee dis-
ssed whether a substitute form should
¢ included. Harry Sigman argued that
this is the only way to achieve uniformity
lationwide. The statutory form would be
pplicable only to paper filings, and
would not affect electronic filings. There
Wds a unanimous vote in favor of this
oposal,

Proposed section 9-402(d) would
ecify that use of a trade name is irrel-
ant. The Drafting Committee consid-
d but did not decide whether trusts
ould be covered by a special rule.
Under proposed section 9-402 a fil-
‘would be seriously misleading if a
ty .could not find the filing under a
reh of the debtor’s correct name: if a

12, A credilor who declined t aHow reinstaternent after = diffiel
and costly repossession, Tor fcar tha the deblor would be eV
more vigorous in seeking Lo fustrate a subsequen FEposse
sion, could be expected 10 be Lt with an allegation that 1
creditor uneeasonably cut off the deblor’s statutory right W1
instate. An apgressive constmer could alloge loss of emplo]
ment, eaceer, family, peace of mind, and perhaps artist ale!
as & basis for a claim to significant consequential dims
a practicat result, creditors eould be foreed to return col
1 dishonest debtors despite the real prospeet that the colla
would be lost as a result,

later:

13, See UCC §§ 2- 103(1X), 2A-103(3), 3-103()(), 4-104
J05(a)(6), 8- 1 02(2)(9); Lonald J. Rapsen, Wiry Revised Al
5 and 9 Shoutd Incorpovate a Standard of *Guod Foith”.
Depends on “Honesty in Faci,” and “Reasonable Copnntely
Standardy of Fair Dealing,” UCC Bulletin (Clark Bo
Aprit 1993},

search under the correct name would find
the filing, the filing would be sufficient. '
Under proposed section 9-402(3), al-
ternative A, a secured party could add or
release collateral in a financing statement
or otherwise change the financing state-
ment by filing an amendment that iden-
tifies the original financial statement by
date and file number. If an amendment
adds collateral it would be effective as to
the added collateral only from the filing
date of the amendment. Proposed alter-
native B is similar except that it would
require filing of an amended financing
statemment instead of an amendment to the
financing statement. There was some
preference for alternative B but it was
agreed {0 leave both options open.
Under proposed section 9-402(j), the
rules in Article 9 governing a “financing
statermnent” would also apply to amended
financing statements and continuation
statements. Under section 9-402(/), an
amendment would have to be authorized
by the debtor, with a penalty provision
for violations.
Proposed section 9-403 deals with
what constitutes a record. Failure (o in-
clude required information would not
preclude perfection if the financing state-
ment is accepted for filing, but if the fil-
ing is properly rejected there would be
no perfection. Proposed section 9-403(b)
would provide bases for refusal by a fil-
ing officer to accept a financing statement
for filing. Rejection for any other reason
would make the filing officer Hable for a
statutory penalty and actual damages,
under proposed section 9-402(d). Section
9-402(e) would require the filing officer
to give notice of a rejection for filing
within seven days, again with a statutory
penalty and actual damages for violation.
There was a consensus that the filing of-
ficer penalty provisions should be de-
leted. Section 9-402(f) would reverse
current section 9-402(2) to provide for
lapse after five years even if the debtor is
in bankruptcy (or other insolvency pro-

14, See atso Jorald M. Pomerantz, Trade Name Filings Under UCC
/}f’!icle & Anatomy of a Nonuniform Amendinent, 47 Consumer
Fin. L.Q. Rep. 34 (1993); discussion infre this text at Part XHE
L

ceeding).” Section 9-402(g) would ex-
tend the “window period” for filing a
continuation statement, from six months
to a period of one year.'?

XI.  Certificate of Title Choice of
Law

A. Basic Choice of Law Rule;
Proposed Section 9-103(c)(4)

Certificate of title and related issues
were considered by the Article 9 Draft-
ing Committee during its meeting in
Washington, D.C. on June 9-11, 1995,
This meeting considered the May 1995
draft later presented at the July 28— Au-
gust 4, 1995 NCCUSL Annual Meeting
(1995 Annual Meeting Draft).

Perfection, the effect of perfection and
the priority of competing security inter-
ests would be governed by the law of the
state whose certificate of title covers the
goods. The point at which goods “become
covered” by a certificate of title is de-
fined at proposed section 9-103¢c)(2)(ii).
This could occur before a certificate is
issued by the state, for example at the
tme an application for a certificate is
submitted. Under proposed section
9-103(c)(3), no other connection with that
jurisdiction would be needed to trigger a
choice of that state’s faw. This would al-
low the parties to choose the state of reg-
istration and perfection.

If more than one state has issued a
certificate of tifle, the latest valid title
would control. The proposal would elimi-
nate the factor of “registration” because
that term is ambiguous and multiple state
registrations are common.

If the goods are located in a siate
where such collateral is not covered by a
certificate, but the debtor applies for 2
certificate of title in another (“second”)
state, the second state’s law would ap-

15, This would address a number of problems. See, e.g., William
E. Carreil and Alvin C. Harrell, Casenote, The Casre and Feed-
ing of Continuation Sratements, 44 Consumer Fia. L. Q. Rep.
144 (1990).

16. This would also address numcrous problems. See, e.g., Will-
ium E. Camroil and Alvin C. Harrell, UCC Section 9-403 end
the Continuing Saga of Contimiation Statements, 48 Consumer
Fin. L. Q. Rep. 88 (1994), . .
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ply. This would represent a potential trap
for lenders in the first state. Frank Suarino
suggested an initial or “threshold” choice
of law rule based on the state of the
debtor’s location (similar to the proposed
new national filing rule), solely for pur-
poses of determining whether a certifi-
cate of title is permissible. If so, a certifi-
cate of title could be issued by any state.
The threshold question would be whether
the goods would be covered by a certifi-
cate of tille in the state where the debtor
is located. Professor Mooney noted that
this would be asking a hypothetical ques-
tion with regard to the scope of the law
of the debtor’s jurisdiction, Frank Snarino
responded that it would be a simple ques-
tion to determine if such goods are cov-
ered by a certificate of title in that state.

Professor Mooney then proposed to
allow perfection by a national (but not
federal) filing that would be effective as
against lien creditors, while still provid-
ing certificate of title perfection for the
protection of buyers. This would create
a regime similar to that for chattel paper.

The question was posed: Suppose the
debtor took the collateral from a title cer-
tificate state, with a “clean” certificate of
title, to a filing state, then granted a se~
curity interest perfected by filing in the
second state, while the goods remained
titled under the law of the first state.
Would the security interest filed in the
second state be unperfected? Yes, under
the current draft, because choice of law
would be govermed by the law of the state
that issued the certificate of title. This
could represent a potential trap for lend-
ers in the second state. The Frank Suarino
and Professor Mooney proposals noted
above would address this problem. After
discussion the vote favored Professor
Mooney’s approach.

Another question was raised: What if
Professor Mooney’s proposal is adopted,
creating a dual system that allows na-
tional filing as well as certificate of title
pertection, and there is perfection on a
certificate of title but no filing? The con-
sensus was that this should be considered
perfection, that filing should be a supple-

- mental option to protect against lien

creditors in the event the certificate of title
lien entry system fails to do so.

Professor Mooney then posed a ques-
tion: Should the revisions require certifi-
cate of title perfection as the exclusive
method for vehicles, since this is univer-
sal, then apply the proposed “dual” rule,
allowing perfection by filing as a supple-
mental alternative, for other certificate of
titie goods? A vote on the Drafting Com-
mittee was almost evenly split.

When would “coverage” of a state’s
law end? Under proposed section
9-103(c)(4)(®), coverage would end when
the certificate is “surrendered” in an ef-
fort to get a new certificate, or under pro-
posed section 9-103(c)(ii) when the
goods become “covered” by another cer-
tificate from another jurisdiction.

When “coverage” ends, the proposed
section 9-103(cH5) four month tule
would be triggered. Section 9-103 would
no longer refer to “removal” of the col-
[ateral from the state because the goods
may not be in the state that issued the
certificate of title. A new four month rule
would apply for four months after the
goods “become covered” by the law of
the new state. Frank Suarino noted that a
lender in the first state would have no way
to know the title was transferred (e.g., in
cases of fraud). It was noted that Profes-
sor Mooney's national filing rule would
help address this problem, because a se-
curity interest perfected by a national fil-
ing would continue to be perfected as
against lien creditors in the second state.
In addition Frank Suarino proposed that
the security interest perfected in the first
state should be merely subordinated to
innocent purchasers in the second state
{(while not being subordinate as against a
lien creditor), rather than being com-
pletely unperfected as a result of the new
chotce of law in the second state (since
lack of perfection would unneccessarily
cause loss as against virtually everyone).
Two votes were taken and again Profes-
sor Mooney’s proposal was favored. Af-
ter four months the security interest
would {“expire”™} retroactively and be
deemed to have been unperfected “at all
times prior thereto,” rather than only
“since the removal.” Again it should be
noted that Professor Mooney’s proposal
for a supplementary national filing sys-
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tem would ameliorate this risk, at least
as against fien creditors,

As noted supra at Part X, tolling by
reason of the debtor’s bankruptcy would C.
be eliminated (section 9-403); the secured
party would have to get relief from the
automatic stay and reperfect. The Draft-
ing Committee has not specifically dealt
with duplicate certificate of title issues
at section 9-103, because the problem is
not limited to interstate situations.

buyer to prevail. Upon a vote the second
proposal was favored.

Proposed Electronic Search
System

Professor Mooney then proposed de-
velopment of model provisions, possibly
outside of Article 9, to allow a national
electronic search/retrieval system and to
reform certificate of title systems. The
consumer representatives noted that it is
essential that this new system not elimi-
nate notation of the security interest on
the certificate of title, since that is the only
notice consumers receive of the existence
of a security interest. They suggested it
ould be inappropriate and expensive to
expect a consumer to check with a pri-
ate filing system for the existence of a
lien before purchasing a car on a week-
d or late in the evening. Small banks
d other lenders may share this concern,
he American Bar Association UCC
Committee Task Force on State Certifi-
cate of Title Laws was asked to consider
d report on this proposal. Your author
chair of this Task Force and solicits
put from interested parties.

B. Section 9-103(c)(6)

Proposed section 9-103(c)(6) is a sub-
stantive priority rule. Professor Harris
questioned whether this should instead
be in Article 9 Part 3. The proposed rule
would provide priority in the following -
circumstances upon purchase of collat-
eral in reliance on a clean certificate of
title in the second state: (1} a buyer for
value who takes possession without
knowledge would take priority (this
would be an expansion of current law
beyond protection of consumer buyess};
and (2) a lender who relies on a clean
certificate title also would be protected
(e.g., against a prior security interest or
after acquired property clause or other
prior claim perfected in another state).
This would provide protection for suc
parties even during the four month grace
period. For example, a buyer or subse-
quent lender could prevail where the
debtor takes the collateral from a filing
state to a title state. Of course if the first
lender had possession of the collateral the;
new buyer or lender would fail the inno-,
cent purchaser test due to its failure tQ
examine the collateral, but this would noi
help most lenders. Retention of the
certiicate of title would help, but this 18
unlikely in a filing stte, and in any event
would not be foolproof. The Drafting
Committee then considered thre
options: (1) a proposal to revise secliC
9-103(c)(6) to reincorporate an absolq
four month rule—the first secured p
would win if the security interest W,
reperfected within four months; (2) a pg
posal to have section 9-103(c}H6) re
to current parameters to protect ofl
non-dealer buyers; and (3) a proposal th
a “clean” certificate not be required fof

‘D, Miscelaneous Issues re
Certificates of Title

1. Attachment of Security
Interests

The 1995 Annual Meeting Draft pro-
des special rules for attachment regard-
ng certificate of title goods, dealt with
the underlined portion of proposed
ficial Comment 3 to section 9-203
age 04 of the 1995 Annual Meeting
aft).

2. Section 9-302(a)(4)

Proposed section 9-302(a){4) would
1fy the relation between automatic
-ction for consumer goods and cer-
ite of title goods. Also, filing for per-
on would be distinguished from fil-
or priority purposes. There was a
ensus to move this to an Official

3. Section 9-302(c)

Proposed section 9-302(c)(3) appears
at pages 72-3 of the 1995 Annual Meet-
ing Draft. Professor Harris noted that this
provision should be unneeded due to the
choice of law rule in proposed section
9-103. Reference to other state law is
unneeded here because the forum’s law
will refer to substantive law from the
other state. The consensus was to elimj-
nate this provision.

4. Section 9-302(d)

Proposed section 9-302(d) (page 73 of
the 1995 Annual Meeting Draft} provides
that compliance with the requirements for
certificate of title perfection is equivalent
to perfection by filing for purposes of
other Article 9 provisions. This is con-
sistent with the functional test at corrent
section 9-102. An explanation appears at
page 89 of the 1995 Annual Meeting
Draft (Comment 11 to proposed section
9-306).

5. “Gap” Issnes

Since the law of the second state
(*State B”) will apply upon application
for a certificate of title, if State B law says
there is no perfection until a certificate
of title is issued, there will be a gap be-
tween the choice of State B law and per-
fection under the law of State B. During
this gap period, the security interest
would be perfected in State B by a cer-
tificate of title lien entry in the prior state
{“State A™).

6. Name of Secured Party on
Certificate of Title

Proposed section 9-408 (page 150 of
the 1995 Annual Meeting Draft) deals
with the situation where the secured
party’s name appears on the certificate
of title but not as a lien entry, e.g. the
secured paity appears as owner or “legal
owner.” Proposed section 9-408 would
supersede the state’s title certificate law
to allow perfection by the secured party’s
name appearing anywhere on the certifi-
cate of title using any of the listed terms.

7. Assignees

Under proposed section 9-302(b)
(page 72 of the 1995 Annual Meeting
Draft) an assignee would not need to do
anything to continue perfection. This
would not override a contrary state law
but would eliminate any Article 9 argu-
ment that additional action is needed un-
der Article 9. This would also apply
where the record lien holder becomes an
agent of the assignee.

The question was raised: Can a se-
cured party with a filing or len entry
combine with or assign this to another
lender with an unperfected security in-
terest 50 as to create retroactive perfec-
tion? The consensus was no: Proposed
section 9-302(b) only permits assignment
of a perfected security interest.

8. Short Term Leases

If the coliateral is inventory while on
the dealer’s lot, then becomes consumer
goods while leased, the consensus was
that the lender must perfect under both
categories.

XH. The Federal-State Law
Relation

A. Introduction

Professor Mooney hegan this discus-
sion by noting the Code’s minimalist ap-
proach. Many areas of concern involve
mtellectual property and the problem of
unnecessary federal preemption—i.e.,
meore federal preemption than is needed
to serve the federal interest. One possible
solution is, of course, reform of federal
law. In the meantime, the proposed Ar-
ticle 9 revisions are directed at working
with federal law of whatever kind, and
are designed seek the maximum reach of
Article 9 to the extent not preempted.

B.  Proposed Section 9-104(a)

Proposed section 9-104(a) (page 27 of
the 1995 Annual Meeting Draft) alterna-
tive A would delete current proposed sub-
section (a) because a state cannot affect
the extent of federal preemption, and to




266

QUARTERLY REPORT

bar an inference of any greater Article @ XL Review of Selected 1994-1995

concession; proposed alternative B would
restate the current list of excluded trans-
actions as a mere educational tool with-
out conceding any new preemption (em-
phasizing deference to federal law only
“...to the extent...” of preemption).
Harry Sigman proposed adding “only if
and to the extent of” federal preemption.
This was favored by the Drafting Com-
mittee. There is a basic desire not to ex-
tend the deference of state to federal law
beyond the extent of federal preemption,
i.e., to have Article 9 apply to the great-
est extent possible. The consensus fa-
vored alternative B as revised by the ad-
dition of Harry Sigman’s language.

C. Filing Exceptions

Proposed section 9-302(c){page 72 of
the 1995 Annual Meeting Draft) recog-
mizes that the exceptions to perfection by
filing of a financing statement only ap-
ply where the federal filing is the exclu-
sive means of perfection under federal
law.

Hope was expressed that in the futore
federal lawmakers will be more specific
about the relation and impact of federal
Jaw on important state law issues.

D. Title Clearing Provisions

The October 1994 draft included a
proposed section 9-504(k) “title clearing”
rule, contemplating a means to clear the
title to collateral through the title regis-
tration and certification system. The se-
cured party could get legal title in order
to transfer title to a buyer, without the
secured party’s title being an Argticle 9
“disposition.” This was inadvertently re-
moved from the 1995 Annual Meeting
Draft but there was wide support for in-
clusion because the ability to transfer title
at the disposition sale or auction will in-
crease marketability and the sale price.

Issues at the June 1995
Meeting

A. Introductory Issues

1.  Proposed
Section 9-105(a)(2)
“Affected Obligor”

“Affected obligor” would be defined
essentiafly as a secondary obligor. There
is no recourse against such by the debtor.
Proposed section 9-105(a)(22) defines
“ohligor” as a person who owes ag obli-
gation or is otherwise accountable for
the obligation. Proposed section
9-105(a)(10) defines “debtor” as a per-
son with a property interest (not a secu-
rity interest) in collateral, whether or not
the obligor, and would include the seller
of accounts, chaitel paper or general in-
tangibles.

2. Exculpatory Provisions

Under the 1995 Annual Meeting Draft
a secured party owes no Article 9 duty to
the debtor or an affected obligor unless
the secured party knows the identity and
how to communicate with such party. The
secured party would not be liable under
proposed section 9-50/7 to a party uniless
the secured party knows that party 1s a
debtor or affected debtor, knows that
person’s identity and knows how to com-
municate with such party.

3.  Deletion of Existing
Section 9-112

Existing section 9-112 would be de-
leted.

B. Proposed Section $-1¢5(a)(3)

Under the 1995 Annual Meeting Draft
a person “becomes bound” as a debtor
by a security agreement when (1} by op-
eration of law or contract the security
agreement is effective to create a secu-
rity interest in the person’s property, or
(2) a person becomes obligated under
other applicable law for obligations of

another person, including a security in-
terest (see also proposed section 9-402).
Consider also proposed section
9.312(D) alternative A: The time when a
new debtor “becomes hound” by a secu-
tity agreement entered into by a pFior
debtor is deemed to constitute the time
of filing for purposes of the priosity rule
at proposed section 9-312(h). Alternative
A means that a secured party whose
debtor acquires another debtor will not
be subordinate to the acquiree’s secured
parties. As against a secured party of the
acquiror, the secured parties of the
acquiree will be deemed to have filed as
of the time the acquiror becomes bound
by the acquiree’s security interest.
Alternative B would provide that a
security interest perfected by a filing that
is effective solely under proposed section
9-402A(a) and (b)(1) (page 128 of the
1995 Annual Meeting Draft) against a
new debtor (e.g., the acquiror, by reason

of the acquisition) is subordinaie to a se- -
curity interest perfected in another mag-
ner. Proposed section 9-402A provides.
that (a) a filed financing statement is ef-
fective against a new debtor who acquires:

rights in that collaterat, but (b) if a financ
ing statement under (a) is seriously mi

leading as regards the new debtor : (1) the:
financing statement is effective only as:

to collateral acquired by the new debto

before and within four months after the.
new debtor becomes so bound, and (2)

the financing statement is not effectiv
as to collateral acquired by the new debio
after four months unless an amendmen
to the financing statement renders the f
nancing stalement not seriously mislelad
ing and is filed before the end of the { :

months. Alternative B provides a mat
specific subordination rule with a fou
month grace period.

C.  Section 9-308A—Transferes
of Funds from Deposit
Accounts

If the transferee of funds does
know at the time of transfer that the
fer is wrongful as to the secured P2
the transferee would not be liable t
person on any legal or equitable th_?@-t
and takes the funds free of prior sectl
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interests.”” Some opposed limiting this
rule on the basis of knowledge, while oth-
ers urged an exclusion from liability for
collecting banks.

. Section 9-104(g) (Insurance)
and Section 9-104(k) (Tort
Claims)*®

Under proposed section 9-104(g), Ar-
ticle 9 would not apply to a direct inter-

.est or claim in an insurance policy cov-
_ering healthcare costs, injury or disabil-

ity of an individual, loss of income or

-employment, or funeral or burial costs.
“This would bar only a direct Article 9 se-

curity interest in insurance, though a pro-

‘ceeds claim could still be traced into in-
“surance proceeds.

Proposed section 9-104(k) provides
hat Article 9 does not apply to a transfer
by an individual of any tort claim for
damages from injury to an individual.

‘However, proceeds of a tort claim for

amage to the collateral would be spe-
fically treated as proceeds of the secu-
ty interest. At this writing these issues
main open and subject to discussion,
ough there appears to be some hesi-
ncy to expand the scope of the reform
ocess in these controversial areas."

E.  Sales of General Intangibles

The 1995 Apnual Meeting draft brings
les of general intangibles into Article
but allows the parties to “opt out.”
here was concern that selective opting
tat various stages might create an in-
nsistent pattern of inclusions and ex-
ions. As a result this area remains
biect to review.?

¢ afsn, Financial Management Services Inc. v. Familia Corp.,
A-CV-92-U345 (Ariz. Ci App. Jan. 17, 1995) (Article 3
L in due course rulos govern re claims 1o an instrument
At s Article 9 praceeds). Gff Qfficial Comment to cuzrent
6.

raily Harold R, Weinberg, They Caime From “Beyond
"t Secuirity Inrerests in Tort Claims, 83 Ky L. 443

+ Alvin C. Haeell, 1994 Meetings Refine Proposed

icle § Revisions, 48 Consumer Fin, L. . Rep. 326, 332
4),

E.  Proposed Section 9-115

The Reporters noted the possibility
that proposed section 9-115 could be “an-
packed,” with its rules being distributed
among other proposed sections of Article
9. The relationship to proposed sections
9-117 and 9-305A was considered. It was
also noted that support for including de-
posit accounts in Article 9 is lukewarm,
and there is opposition to inclusion of
consumer deposit accounts, while the in-
clusion of investment securities is less
controversial, so that treatiment of these
categories is diverging despite their simi-
larities and the generally admitted desir-
ability of parallel systems.?' The Draft-
ing Commiitee seems to favor inclusion
of commercial deposit accounts in Article
9 by a slight margin; if such accounts are
to be covered, perfection by filing is
heavily favored. There does not appear
to be significant support for including
consumer deposit accounts in Article 9.
H only consumer deposit accounts are to
be excluded, a new definition will be
needed. The Reporters agreed to work on
this.

G.  Priority Rules for
Instruments

The current draft provides a unitary
rule for chattel paper at proposed section
9-308, as opposed to the current bifur-
cated rule. Priority would depend on pur-
chase in the ordinary course of business,
without knowledge, for value, and tak-
ing possession. Compare the rules for
certificated securities (revised section
9-115(e)(6) of the 1994 uniform text)
(possessory security interest prevails over
perfection by filing).

H. Definitions
The definition of “jurisdiction of or-
ganization™ is defined at proposed sec-

tion 9-105(20) as the jurisdiction under
whose law the enfity is organized.

21, See generally, id., at 334-35.

The definition of “registered entity”
at proposed section 9-105(29) means an
organization chartered under the law of
a state (or the United States) for which a
public record is orpanized.

The definition of “state” at proposed
section 9-105(34) means a state, the Dis-
trict of Columbia, Puerto Rico, or any
U.S. territory or insular possession.

L Tracing Rules

On page 83 the 1995 Annual Meeting
Draft provides alternatives A and B for
tracing proceeds under proposed section
9-306(d). Alternative A recognizes the
possibility of using outside tracing rules,
while alterpative B is more specific and
directly approves the use of outside trac-
ing rules. Proposed Comment 3 describes
the lowest intermediate balance rule.
Thereis a 21 day grace period for refiling
at proposed section 9-306{c}, up from ten
days under current law. The troublesome
rule at current section 9-306{4) would be
deleted.?

J.  Filing Issues

Atproposed section 9-402(h) the draft
provides a “seriously misleading” test: A
financing statement is seriously mislead-
ing unless the filing office would discover
itin a search conducted under the debtor’s
correct name pursuant to proposed sec-
tion 9-413(c)(5).%

Proposed sections 9-403(a), (b), (D),
and (g) deal with what constitutes filing,
rejection, incorrect information and
wrongful rejection. These standards af-
tect the validily of the filing for purposes
of determining whether the security in-
terest is perfected.

For example, filing would not occur
if the filing of the financing statement is
rejected for certain enumerated reasons,
including lack of required information.

22, See Comment 9 Lo proposed § 9-306; Peter G. Dillon and Alvin
C. Harrell, Anasemy of @ Failed Statutory Provision: UCC Sec.
tivr 9-300(4 jd)fii), 43 Consumer Fin. L. Q. Rep. [9% ([989).

23, Seepage 122 of the 1995 Annual Mecting Diaft. See alyo Jerald
M. Pomerantz, Trade Name Filings Under UCC Article 9:
Anatomy of a Nonwniform Amendiment, 47 Consuner Fin. L.
Q. Rep. 34 (1093); discussion sypra this text at Part X.
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Incorrect information would not affect
perfection except as against innocent
purchasers who rely on the information.

K. Sales of Collateral

A letter from George Washington
University School of Law Professor
Luize E. Zubrow was considered, sum-
marizing her recent law review article on
sales of collateral.® Among other things
Professor Zubrow argues that: (1) secured
parties should be deemed to have a fidu-
ciary duty to their debtors when dispos-
ing of collateral; and (2) secured parties
could be allowed an additional fee, based
on any enhancement in the sales price,
as an incentive to maximize that price.
The consensus on the Drafting Commit-
tee was that such a fee would not be help-
ful and that fiduciary concepts should not
be introduced into the debtor-creditor re-
lation.*

XIV. Perfection by Possession®

Perfection by possession has been
criticized, and this was noted, but there
was a consensus that this form of perfec-
tion has been recognized for centuries and
should be retained. Professor Harris que-
ried whether a definition of “possession”
was needed, and Steven Weise urged that
such a definition be included in an Offi-
cial Comment. Bob Zadek noted that the
concept of possession may have differ-

24. Luize E. Zubrow, Rethinking Article @ Remedies: Economic
and Fiduciary Perspectives, 42 UC.L.A. L. Rev. 445 (1994).

25. Sec also United States v. Terrcy, 354 F2d 685, 693 (5th Cir.
1977 finding such a duty under Tenas Law). Such a duty has
penerally been rejected tn other cases. See, 2.g., Grudy v. Bank
of La Place, No. $4-CA-1738 (Ci. App. 4th Cir. La. Sept, 15,
1995); Shamrock Dritiing Fluids, Inc, V. Miller, 32 I3d 455
{10th Cir. 1994%; Peter G. Pierce UL, The Law's Exceltern Bank-
ing Adventure—Recent Developments in the Bank-Customer
Relation, Trends in Lender Liability and the Impacr of New
Articles 3 and 4, 47 Consamer Fin. 1., Q. Rep. 309 (1993);
Warren L. Dennis and Michacl 1. Endler, Bank of Americaand
Penthouse: Js the Lender Liabifity Pendubon Swinging Back?,
43 Consumer Fin. L. Q. Rep. 3 (1989); Peter G. Pierce and

Alvin C. Harrell, Financers as Fiduciaries: An Examination of

Recent Trends in Lender Liability, 42 Okla. L. Rev, 79 (1989},
HRED H. MILLER & ALVIN C. HARRELL. THE [.AW OF
MODERN PAYMENT SYSTEMS AND NOTES 4 9.03(1992).

26. See geacrally Steven Q. Weise, Perfection by Pasvexsion. The
Need for an Objective Test, 29 Idaho L. Rev. 705 (1992-93}

ent purposes in Article 9,7 so that a
single, simple definition is not suitable.
Brad Smith noted that the bailee issue is
the one needing the most attention,

Two issues were the focus of the dis-
cussion: “control” and public “notice.”
Possession by the secured party may
achieve both of these ends, but may also
achieve one without the other, For ex-
ample, notice may be given by a public
sign coupled with security arrangements
that are apparently effective but can be
subtlely circumvented by the debtor. This
might give sufficient notice to the workd
to constitute perfection but would not
provide effective or exclusive control.
Similarly, effective, strict control could
be maintained by a secured party with-
out the public notice needed to consti-
tute perfection.

Some of the confusion in the cases
derives from a failure of the courts to dis-
tinguish between the “control” and “no-
tice” aspects of possession by secured
parties.” The essential purpose of perfec-
tion (giving notice to the world) requires
that a proper application of the rules on
perfection by possession focus on
whether the possession gives notice of the
security interest to third parties.”

Two important issues are whether per-
fection by possession is effective as to
certificate of title goods, and whether
there can be a buyer in the ordinary
course of business as to collateral in the
hands of the secured party.® Proposed
section 9-305(h) specifies that certificate
of title goods are subject to perfection by
possession only where perfection by pos-
session is allowed under the law of the
state of the applicable law under the pro-
posed section 9-103(c)(5) choice of law
rules, thus resolving the first of these is-
sues.’! The issue of buyers in the ordi-

27. The most obyious example s that posscssion for purposes of
atlachment undet § 9-203 is different from possession for pur-
poses of pertection under § 9-305.

28, See Weise, supra note 26, at 721

2. I, eriticizing fx re Atlantic Computer Systems, fne., 135 B.R.
463 (Banky. S.D.N.Y. 1592).

30, The correct answer under cirrent faw should be “no” in huth
cases, but there is oceasional confusion in the case law on buth

points,

3. See supra (his lext at Part X1
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nary course will be taken up at a later
meeting in the context of sales-related
issues.?

There was considerable discussion
regarding perfection by notice o a bailes.
The question was raised: Should there be
a rule in Article 9 governing perfection
by notice to a bailee and specifying the
rights and liabilities of the parties in such
a scenario? This would govern such is-
sues as whether consent by the bailee is
necessary. Should it be necessary that the
bailee “agree to hold” the collateral on
behalf of the debtor, or at least “acknowl-
edge” the security intervest? It was noted
that this would provide consistency with
the “control” concepts in new Article 8
(and the conforming Article 9 revisions)*
but would diminish the utility of perfec-
tion via notice to a bailee. Upon a vote
the sentiment favored requiring an
attornment agreement.

Should the term “bailee” be defined?
It is defined in Article 7 but this does not
fit or apply in Article 9. Should parties
related to the debior or under the conirol

of the debtor be permitted o act as a e promise that the current revision pro-
bailee for purposes of perfection by pos- ‘cess may continue the Article 9 tradition
session? Most of these matters remain " adapting the commercial law to the
anresolved, but there seemed to be a con- ustoms and needs of parties engaged in
sensus against allowing the debtor’s agent oluntary transactions. It is this feature
or a related party to act as bailee for put-- hich makes the UCC so valuable to all
poses of perfection. _ _ society. A remaining, troublesome ques-
Proposed section 9-205 (first sen- on, however, is the impact of conten-
tence) would overrule cases to the con ous consumer issues, and whether these
trary, by providing that a security infer will taint the entire process so as to doom
est is not invalid or fraudulent against: the revisions and the enactment process.
other creditors by reason of the debtor” eyond this, the probable economic im-
right to use, commingle or dispose of al et of the proposed consumer protection
or part of the collateral (including re-; rovisions remains in dispute.
turned or repossessed goods), accounts,. At various meetings, members of the
chattel paper or proceeds. The second Drafting Committee periodically have
sentence notes that this does not other sked whether the proposed consumer
wise relax the requirements for perfec otection revisions would diminish com-
tion by possession by the secured party: etition and the availability of consurner
or a bailee, ) : edit and raise the cost of such credit.
Proposed section 9-207 (duties of ! ome have asked for empirical evidence
secured party in possession), at propose t the fact is that the underlying issue;
¢ 50 complex and intertwined with other
ctors, and in such a state of flux, that
antitative models are likely to be over-
ii}pﬁfied, manipulative, and all but use-
55. Yet there should be ne question that
e of the proposed consumer revisions
Ouid have an adverse impact on the sup-

section 9-207(b)(3}, would allow the se-
cured party to repledge repossessed col-
lateral on terms that do not impair the
debtor’s right of redemption,

XV, Tuture Article 9 Drafting
Committee Meetings

Future meetings of the Article 9 Draft-
ing Committee are proposed for the fol-
lowing dates. Like everything else, at this
“writing these remain tentative.

1. March 8-10, 1996

2. May 31-June 2, 1996

3. November 1-3, 1996

4. Janwoary or Februal'y; 1997

XV1L Summary and Conclusions

Most of the proposals described in this
article represent unequivocal improve-
ents in the law. Such revisions reflect

32, Sew goneralty Alvin C. Harrell, Safes-Reluted Confficts Ben
Articles 2 and 9, 22 U.C.C. LT 134 (1980},

33. See, e.g., proposed § 9-305A; Norwood P, Beverldge, ¢4
Okiahomea Report On Kevised [nifarm Coppaercial Cude i
ticle 8 and Related Arricle 9 Amendmenis, 66 Okla. Bar AsS,
11011 {1995},

ply and cost of consumer credit, and there
should be no pretense to the contrary.
While the extent of the effect may be in
question, its direction and effect should
be clear. It is easy to discount these con-
sequences, as they probably would be
gradual and diffused, while the immedi-
ate benefits would accrue directly to a few
aggressive consumers (and their legal
counsel). But these consequences could
be quite significant from the standpoint
of public policy, and these issues should
not be ignored by the Drafting Commit-
tee. If the proposed consumer protection
provisions are adopted, it may well be
that Article 9 will be improved for com-
mercial transactions, at the expense of
consumer lenders. Small consumer lend-
ers, such as community banks, would be
particularly ill-served by some of the pro-
posed changes. If community and state
bankers’ associations oppose the revi-
sions, the enactment process could be
jeopardized. Yet without significant con-
cessions to the consumer advocates, the
revisions may never get past the ALl and
NCCUSL, or even the Drafting Comnmit-
tee, not to mention some state legisla-
tures. It is a difticult, and as yet unre-
solved, conundrum.

Obviously, some carefully reasoned
and tightly drafted compromises will be
necessary if the Article 9 revision pro-
cess is to reach its full potential. In addi-
tion, the revisions shounld be drafted so
that the consumer protection rules can be
modified or deleted on a state-by-state
basis without impairing the integrity of
the other provisions.

While significant disagreement is evi-
dent among those participating in the
debates, the process of drafting uniform
laws is conducive to reason and compro-
mise, Thus, there is every reasen for in-
terested parties to add their voices to the
debate before the final choices have been
made, Those who wait may find that they
have lost their opportunity to preserve
their view of a reasonable regime of state
laws governing consumer secured trans-
actions.. |

Interested parties may countact your
author or:

William M. Burke, Chair

UCC Article 9 Drafting Commitiee
c/o Shearman & Sterling

Standard Charter Bank Building

4 Des Voeux Road, Central

Hong Kong

Steven L. Harris, Reporter
Professor of Law

Univeristy of Illinois College of
Law

504 East Pennsylvania Ave.
Champaign, IL 61820

Charles W. Mooney, Jr., Reporter
Professor of Law

University of Pennsylvania

Law School

3400 Chestnut Street
Philadelphia, Penn. 19104

Fred H. Miller

Executive Director of NCCUSL
Professor of Law

University of Oklahoma

School of Law

300 Timberdale Road

Norman, OK 73019

Articles Solicited on
Small-Dollar Consumer
Financial Transactions

and Other Issues

The Quarierly Report is soliciting articles for pub-
licaticn relating to consumer financial services pro-
viders who offer smali-doflar financial services. Ex-
amples of such providers would include small-loan
compenies, pawn shops, rent-to-own, check-cashing
services, Western Union wire transfers, money-order
companies, and perhaps used car dealers and scller-
financing retailers.

Articles may descobe relevant operational needs
and concerns, tiic basic legal environment, character-
istics of the markets being served, prospects [or the
future, and/or proposals for reform. Both state and fed-
eral law issues are appropriate, Arlicles focusing on
business as well as legal issues are welcome.

In addition the Quarterfy Report is soliciting ar-
ticles on RESPA, CRA and fair lending, bank reguia-
tion and reforr, high-cost mortgages, credit insurance
issucs, state debi collection laws, credit and debil cards,
and consumer litigation.

Interested parties should contact the Editor of the
Quarterly Report,
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