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QUARTERLY REPORT

UCC Article 9 Drafting Committee

Considers October 1996 Draft

Alvin C. Harrell is Professor of Law at Okla-
homa City University School of Law, of Couonsel
to the Oklahoma City law firm of Pringle & Pringle,
and President of Home Savings and 1.oan Associa-
tion of Oklahoma City. He is coauthor of several
books, including THE Law oF MODERN PayMENT SYS-
TEMS anD Notns (2d ed. 1992) (with Protessor Fred
H. Miiler). Professor Harrelt is also Chair of the
Publications Subcommittee of the Consumer Finan-
cial Services Commitiee of the Business Law Sec-
tion ol the American Bar Association and Editor of
the Annual Survey of Consumer Financial Services
Law in The Business Lawyer. He chairs an ABA
UCC Committee Task Force on Oil and Gas Fi-
nance, and a UCC Commitice Task Force on State
Certificate of Titie Laws. He is Executive Direclor
of the Conference on Consumer Finance Law, a
member of the American College of Commercial
Finance Lawyers and the American Cellege of Con-
sumer Finance Lawyers, and was the 1995-1996
Chair of the Financial Institutions and Commer-
cial Law Section of the Oklahoma Bar Association.
He cochairs the UCC Article 9 Legisiative Review
Subcommittee of the Oklahoma Bar Association.

1. Introduction

The Uniform Commercial Code
(JCC) Article 9 Drafting Committec met
Wovember 1-3, 1596 in Chicago, Nlinois
to consider the October 1996 drafi of pro-

By Alvin C. Harrell

posed revisions to Article 9.' At this meet-
ing the Drafting Committee sreviewed
difficult issues relating to accessions,
low-price foreclosure sales to creditor-re-
lated parties, tort claims, “realty paper,”
and other issues of importance to con-
sumers and consumer lenders. In addi-
tion, this meeting featured a dramatic an-
nouncement that the Consumer Creditors
Group was withdrawing from the Sub-
commitiee on Consumer Transactions.”

As usual the November 1996 meet-
ing was chaired by William M. Burke,
Chair of the Article 9 Drafting Commit-
tee. Also present were the Reporters, Pro-
fessors Steven L. Harris and Charles W.
Mooney, Jr. Mr. Burke convened the
meeting and announced that the next
meeting would be held at the Omni
Sheraton Hotel in Washington, D.C. on
March 7-9, 1997, with a subsequent
meeting to be held November 14-16,
1997 in Chicago and final approval of
revised Article 9 expected in the summer
of 1998.

IL Initial Deliberations

A. Code Structure and
Organization

Professor Hartis noted that the Octo-
ber 1996 draft is restructured to break the
larger sections into smaller separate sec-
tions. As a result the new section num-
bers vary considerably from old Article

I, For backeround on the Article 9 Drafling Comimittee and ref-
crences to arlicics describing prior mectings of the Drafting
Committee, see Alvin C. Harrell, UCC Anticle 9 Revisions Con-
front Issues Affecting Constiner Coligteral, 49 Consumer Fin.
L.Q. Rep. 256, 0.1 (1995) (listing certain prior articles). The
Cutober 1996 diaft has now heen superceded by a Fobiuary
1997 dralt,

2. For an example of the work of this Subcommitice, vee Reparrt
of the Consumer lssues Subcommitice of the UCC Article &
Drafting Commitree, 50 Consuner rin. L. (0. Rep. 332 (1950}
see also Alvin C Harrell, Commentary: The Ariicle 9 Revi-
sionis — What Showld be Done. id. av 2207 and infra PLIL D

9, and for example oid Part 5 (Remedies)
has now become Part 6 in the October
1996 (and February 1997) draft.

B. Bankruptcy and Other
Essues

There were comments to the effect that
some of the more active members of the
National Bankrupicy Review Commis-
sion (NBRC)® view the secured transac-
tions market in static terms, and may not
fully account for the probability that
changes in the law will affect creditor be-
havior. Ed Smith reported on the Article
9 Drafting Committee Task Force on
Bankruptey-Related Matters, indicating
that some members of the NBRC are cog-
nizant of these issues and are aware of
the economic importance of secured
credit. He suggested that further dialogue
and consideration of the economic im-
pact of the proposed bankruptcy changes
is needed. There was a consensus that
some of the more radical proposals for
bankruptcy reform are not warranted.*

Harry Sigman distributed a new pro-
posed form UCC 3 (Financing Statement
change) and discussed other financing
statement issues, including the problem
of bogus filings. Neil Cohen reported on
the UNCITRAL. Receivables Financing
Project.

C. Circular Priorities

Professor Harris then discusscd a
memorandum of October 10, 1996 by the
Reporters, on circular priorities. The Re-
porters asked for discussion as to whether

3. See Alvin C. Liunell, The Need for Conswmer Bunksuptcy Re-
formn, 50 Consumer Fin L. Q. Rep. 197 (1996}, Alvin C. Harrell,
The Agend of the Norjonal Bankruptcy Review Commission,
in this issue.

4. Seealso Jetfrey 8. Tumcr, The Broad Scope af Ariicle 9 is Jus-
riffed, 50 Consumer Fin. L. (. Rep, 328 (1996).
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these are issues that should be dealt with
in the statute. Bob Zadek and Marion
Benfield opined that the problems are in-
frequent in practice, and are being ad-
equately handled by the cours. There
was a consensus that Article 9 does not
need to be cluttered with additional rules
to cover these issues, Don Rapson sug-
gested this would be appropriate for &
PEB Commentary, which could then be
integrated into the revised Article 9 Offi-
cial Comments. This was informally ap-
proved.

D. Consumer Issues

Professor Benfield then reported for
the Subcommitiee on Consumer Trans-
actions.® He reported that the creditor rep-
resentatives had withdrawn from the Sub-
committee on grounds that the proposed
consumer credit revisions are not cost-
effective in comparison to current Article
9. The creditor representatives were re-
ported to have stated that they believe
current Article 9 is superior to the pro-
posed revisions. As a result the Consumer
Lssues Subcommittee did not have any
new proposals for the Drafting Comunit-
tee to consider. Ed Hieser then spoke on
behaif of the creditor representatives,
noting that consumer lenders are not ask-
ing for anything in revised Article 9, and
are being asked to make major conces-
sions without receiving anything in re-
turn. Mr. Hieser reported that the con-
sumer finance industry believes the pro-
posed consumer revisions would have a
significant adverse impact on the cost and
availability of consumer credit and there-
fore cannot support the revisions as cur-
rently proposed.

Ed Smith responded that there have
been indications that the revisions can-
not be enacted in some states without
addressing consumer protection issues.
He distributed a letter from some state
attorneys general as an example. Ed

' Hieser responded that this letter is less
' than it seems, in that some state officials
/- apparently signed the letter as a general

5. Sec supranote 2.

matter without consideration of the spe-
cifics or implications of the proposed re-
visions. He argued that evidence such as
this letter should not be a basis for deci-
sions by the Drafting Committee. Bob
7adek commented that the consumer is-
sues involve social and political isstes,
as compared to the legal efficiencies in-
volved in the commercial transaction is-
sues. He urged that the Article 9 Draft-
ing Committee is ill-suited to make these
social and political judgments, and that
efforts to do so will jeopardize the abil-
ity of the process to achieve needed con-
sensus regarding legal efficiencies. Bill
Burke noted that all of this is the result
of an effort to be politically inclusive, so
that every viewpoint can be represented.
He noted that the Drafting Committee
must continte with the process, and urged
all parties to continue their participation.

III. Accessions

Professor Mooney then discussed a
Reporters” memo of October 10, 1996
(Reporters’ memo) covering accessions
and commingled goods. The memo dis-
tinguishes three categories of goods: (1)
attached goods, (2) incorporated goods,
and (3) commingled goods. Attached
goods are those attached to other goods
without losing their separate identity, and
which can be removed without injury to
the attached goods or the whole (e.g., a
radio installed in a vehicle). Incorporated
goods are similar except that they can-
not be removed without serious injury to
the whole (e.g., an alarm system inte-
grated into a mobile home).

The basic rule under proposed section
9.332 is that a security interest in attached
goods continues after their attachment
and will have priority over subsequent se-
curity interests in the whole (essentially
preserving this priority as if such attach-
ment had not occurred). With regard to
pre-attachment claims against the whole
(which extend to the attached goods af-
ter attachment), proposed section 9-332
gives priority to the holder of the secu-
ity ingerest in the attached goods, “ex-
cept with respect to future advances made
by the holder of a perfecied security in-
terest in the whole without knowledge of

the security interest in the aitached goods
and before it is perfected”® There was
discussion of whether the element of
“knowledge” should be eliminated. Pro-
fessor Harris argued that the other prior-
ity rules should be applied, so that for
example if the whole is sold to a buyer in
the ordinary course that buyer would take
free of the security interest in the attached
goods.

The Reporters’ memo raises but
feaves open the gquestion of priority when
the competing security interests (in the
attached goods and the whole) are per-
fected after the goods are attached. The
three options are: (1) priority for the claim
against the attached goods; (2) priority
for the claim against the whole; and (3)
priority for the first in time. Bob Zadek
argued for a first in time rule; others ar-
gued for a rule based on the system gov-
erning real estate fixtures, but Professor
Mooney noted that the practices for fix-
tures are quite different from personal
property accessions. There was a consen-
sus that purchase money priority should
be recognized in this context. There was
also a consensus that detached goods
should continue to be subject to the per-
fection and priority of a prior security
interest in the whole, and that attached
goods automatically become subject ic a
security interest in the whole {although
this is inherent in the Article 9 system
rather than being expressed specifically).
It was noted that many security agree-
ments specifically cover attachments,
accessions, and replacements, though this
should be unnecessary.

Incorporated goods present more dif-
ficult issues. Bob Zadek argued that rules
should be devised which do not require
dismemberment of the whole in order for
the security interest in the incorporated
goods to be enforced. This could be done
by recognizing a proportionate claim to
proceeds from a sale of the whole (and
possibly the right to force a sale of the
whole, although thete is disagreement on
this). Ed Smith articulated a proposal

& Reporters’ memo of October 10, 1694, at 3. Gf. current
§ 9-312(7) (also generally recognizing the priovity of fore
advances); current § 9-301(4) (sume, subject 0 exceptions).
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based on this proportionate value ap-
proach for security interests perfected by
filing, which would preclude removal of
incorporated goods but would give the
secured party a proportionate security
interest in the whole. Gail Hillebrand
questioned whether this would allow the
appliance financer to claim a security in-
terest in the entire mobile home; the an-
swer was yes, except that the appliance
financer normally will not file (because
of the automatic perfection for purchase
money security interests in consumer
goeds). The basic point is that incorpo-
rated goods cannot or should not be re-
moved, so the law should seek to resolve
competing claims by allocating claims to
the whole.

Commingled goods would also be
subject to an allocation formula, as un-
der current section 9-115. In effect, in-
corperated goods would be treated like
commingled goods, if the secared party
perfected by filing. A security interest in
incorporated goods would continue in the
whole, but would only be perfected as to
the whole if there was a filing against the
whole or similar perfection.” The secu-
rity interest could not be enforced by re-
moval. Competing security interests
would rank equally, with a proportionate
allocation of the sales proceeds. Marion
Benefield questioned this approach, con-
tending that a security interest in the
whole should only be achieved by the
ustal means, and removal should be the
remedy for incorporated goods. Upon a
vote of the Drafting Committee, Profes-
sor Benefield’s proposal was favored.

Professor Mooney then directed atten-
tion to the problem where a security in-
terest is perfected by filing and the col-
lateral is attached to goods subject to a
competing security interest perfected by
certificate of title lien entry (e.g., com-
ponents are attached to a motor vehicle).
Professor Mooney argued that the secu-
rity interest in the component should con-

7. Auachment of the security interest to the whole would be auto-
matic (a2 “decmed seeurity tnterest}, but perfection would not
and would require perfection by a costomary means, The Re-
porters were confartable that the automatic attachment would
not constitute a statutory Hen under the Banluuptcy Code, 11
U.S.C & 345

tinue to be perfected after attachment, so
as to have priority over lien creditors.
There was unanimous agreement on this.

However, the real issue is priority as
against the certificate of title lien entry.
The unanimous view was that the secu-
rity interest in the component {perfected
by filing) should be subordinate to a cer-
tificate of title lien entry, regardless of
which was first in time, and that all par-
ties who take or claim via the certificate
of title should prevail over a security in-
terest in a component perfected by fil-
ing? _

Frank Suario argued for a provision
specifying the circumstances in which
attachments become subject to the cer-
tificate of title, and specifying that a se-
curity interest in a vehicle would auto-
matically cover attachments to the ve-
hicle, While this should be current law,
the cases are not always clear, The Re-
porters agreed to consider adding appro-
priate language.

IV. Low-Priced Sales of Collateral
to Creditor-Related Parties

The meeting then turned to sales of
collateral at artificially low prices to the
secured party or a related party. Profes-
sor Moongey indicated that there was an
emerging consensus in favor of stipulat-
ing that the sales price in a repossession
sale to the secured party or arelated party
must be commercially reasonable.® Pre-
viously the Drafting Committee rejected
judicial determination of an appropriate
price as a dispositive issue, due perhaps
to the inability of courts to deal consis-
tently with valuation issues. But Profes-
sor Mooney suggested that review of the
price may be the best way to deal with
collusive sales at low prices being used
to increase the debtor’s deficiency. Un-
der this view, an inadequate sales price

8. TProfessor Mickael Greenficld questioned whether the PMST
companent supplier shouid always Iose 1o the certificate ol tide
lien entry holder, but the consensus was that the certilicate of
title should be paramount.

9. Cument law provides that the sales pracedure must be com-
meretally reasonable, bat generally eschews judicial determi-
nation of an appropriale price, on grounds that this is best left
10 the market,

could not be deemed reasonable no mat-
ter how excellent the sales procedure.
Harry Sigman suggested that the sales
price should be considered only if the sale
was to a related party and the price was
very low. There was a consensus on this
point,

While all of these sentiments are com-
mendable, there is no way to escape the
fact that this would mean that courts
would be overriding the market price in
estimating the value of collateral, some-
thing they are ill-equipped to do. Perhaps
to avoid this, Harry Sigman argued alter-
natively that the debtor should be allowed
an extended redemption period to repur-
chase the collateral at the repossession
sale price. Don Rapson argued that the
adequacy of the price should be an issue
only for purposes of determining the
amount of the deficiency.'®

Your author has some concern that
there will be a spill-over effect, in that
courts will allow sales prices to be at-
tacked as commercially unreasonable
even if no deficiency is sought."" Ed
Hieser noted that the result of the pro-
posal would be that a creditor who buys
at a higher price, to avoid a distress sale
price to a third party, would as a result
become subject to attack for buying at
an inadequate price. This might encour-
age lenders to let unrelated third parties
buy the collateral no matter how fow the
price, to the detriment of both lenders and
borrowers. It may also encourage judi-
cial sales as a means to establish an en-
forceable sales price and deficiency. All
of this would tend to reduce creditor re-
coveries and increase deficiency judg-
ments, the opposite of what is intended.

The risk being addressed is that a se-
cured party may bid an artificially low
price at the repossession sale, in order to
maximize the claim to a deficiency. Pro-
fessor Mooney noted that this deficiency

0. This is consistent with Mr. Rapson’s previously stated position
that deficiencics should be based on “fair” value rather than
the sales price at the repessession sale.

11, Harry Sigman seemed to raise this issue by suggesting that there
is a danger in putting the sales price “in play,” in that cours
may focus on that issue rather than the cominercial reason-
ableness of the sale. He emphasized a need to keep the analysis
facused on the deficiency, so that the price issue docs not come
1o dominate collateral sales issues generaily.
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claim may never be subijected to judicial
scrutiny if non-judicial collection mea-
sures are utilized.”” But several commen-
tators then emphasized the need to restrict
this higher fevel of judicial scrutiny re-
garding the price to collusive sales at a
nominal price where the creditor is seek-
ing to collect a deficiency.

Bob Zadek noted that this entire analy-
sis cuts against the fraditional Article 9
view that nonjudicial resolutions shounld
be encouraged, in that this approach
would encourage judicial foreclosure as
a means to obtain a judgment outside of
Article 9. Ed Hieser noted that in Wis-
constn, laws inhibiting nonjudicial rem-
edies have generated a high level of ju-
dicial foreclosures, at higher cost and
with lower sales prices for all concerned.
Harry Sigman urged that this rule be lim-
ited to a few egregious case, by using a
standard that will limit judicial scrutiny
of the sales price to cases where the sales
price is “nominal” or “outrageous.” In
contrast Gail Hillebrand argued for such
scrutiny any time the price is “unreason-
able.”

Four options were subjected to a vote
(regarding sales to the lender or related
parties):

1. Current law (procedurally cor-
rect sales are primary evidence
of market value).

2. Same, with exception for
“nominal” or “outrageous” sales
prices.

3. Imcorporate a valuation compo-
nent {e.g. require a sale at “Tair
value™),

-12. Ifuadeficlency judgment is sought, or the repossession sale is

otherwise challenged in court, the problem is solved because

. ‘as u praclical matter the court will scrotinize the sales proce-

dure for evidenge of fraud or collusion. Of course, H non-judi-

- ¢ial collection measures are used and the mafter is not chal-

lenged in court the proposed solutions {(which require judicial

" scrutiny) witl never be invoked and will be no more effective

than cuerent taw, And regardless of what the Article § Drafting

Committee does, the Fair Debt Cotlection Practices Act and

state deceptive trade praciices Jaws will continue te provide

protection ta consumers against collection of collusive or
fraudulent debis.

4. Require a commercially reason-
able price in sales to the lender
or related parties.

The vote of the Drafting Committee
was split and not decisive, and the deci-
sion was posiponed to the next meeting.

David McMahon urged as a fifth al-
ternative a provision allowing the parties
to agree on the use of price guide figures
in lieu of the actual sales price, as a safe
harbor for creditors. Steve Harris noted
that this would not be allowed under the
carrent draft, which prohibits partial strict
foreclosure in consumer cases, a prohi-
bition that has been previously supported
by the consumer advocates. Mr.
McMahon'’s proposal would reverse this
position, based on the use of a formal
price guide as a protection against an in-
adequate collateral valuation. Yvonne
Rosmarin emphasized that this proposal
would require the consent of the con-
sumer and that use of a price gnide would
provide sufficient consumer protection.
There seemed to be a consensus favor-
ing Mr. McMahon's proposal, on the part
of both creditor and debtor representa-
tives. However, Ed Hieser noted some
risk that the use of price guides might
“bleed over” into other issues, and that
the use of price guides is not always
simple and clear. (Previous meetings
have discussed the limited usefulness of
standard price guides as regards collat-
eral, such as vehicles, for which actual
sales prices can vary dramatically due to
variations in condition, appearance, pub-
lic taste, regionable economic conditions,
etc.) Mr, McMahon countered that the
procedure would be voluntary. On a for-
mal vote the Drafting Commmittee de-
clined to approve the McMahon proposal.

V. Bogus Filings

It was noted that when the problem of
bogus filings first arose a few years ago
it was considered a minor problem, but
that it has become a serious issue in a
some .areas. The problem arises when
groups use bogus UCC filings to disrupt
the filing system as a means of political
retribution. There are reports that farm-
ers have been unable to plant their crops

because bogus filings have impaired their
ability to get secured leans. In some ar-
eas hundreds or more bogus filings have
been made, and there have also been re-
ports of valid filings being rejected as a
part of programs to combat bogus filings,
No easy solutions have been found.

Criminal sanctions are an obvious
possibility, but there are also reasons to
resist criminalization of the filing pro-
cess. Bob Zadek has suggested that debt-
ors be notified of new filings and have a
specified period to object, but this would
be expensive and cuambersome to admin-
ister. Others have suggested use of debtor
code numbers to authenticate filings, but
the same objections can be made. These
proposals run counter to efforts to stream-
line the system and make it more effi-
cient. There is also a conflict between ad-
vocates of systems that allow searchers
access to only a computer summary of
filings, versus those who prefer the “open
drawer” approach that allows any financ-
ing statement to be filed and examina-
tion of the full financing statement. There
was opposition to any solution that would
require the filing office to examine and/
or make any judgment regarding indi-
vidual filings.

A motion was made hy Brad Smith,
to allow under revised section 3-519 a
debtor to send a request for termination
of a financing statement to the filing of-
fice. A copy would be sent to the secured
party, and if the secured party did not re~
spond within a specified time the filing
would be deemed released. If the credi-
tor did respond, the debtor’s request for
termination would have informational
value only. This motion carried. A mo-
tion by Bob Zadek, that the secured party
of record be notified each time a termi-
nation statement is filed, also carried.

VI. Application of Article 9 to
Nonagricultural Liens

The Article 9 Drafting Committee has
proposed to bring within Asticle 9 cer-
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tain agricultural liens.”® The American
Bar Association, Business Law Section,
Suhcommittee on Relation to Other Law
was asked to report on the possibility of
similarly bringing nonagricultural liens
into Article 9. This effort was chaired by
Meredith Jackson, who reported on this
project at the November 1996 meeting
of the Drafting Committee,

Ms. Jackson noted a conflict between
the need {o bring order to the legat envi-
ronment for statutory liens by expanding
the scope of Article 9, and the risk of ex-
panding a sophisticated commercial stat-
ute to cover unsophisticated lienors now
protected more directly by other law (by
imposing a new requirement for filing a
financing statement). On the other hand,
many statutory lienors do not have an
effective remedy under current law, and
expanding Article 9 to cover these liens
would increase their effectiveness in
many instances,

The report concluded that the ration-
ale for including agricultural ens applies
“correspondingly to other nonpossessory
statutory liens.”* Ms. Juckson noted that
nonagricultural lienors are a less cohe-
sive group than agricultural lienors, mak-
ing political consensus more difficult,
Bob Zadek also commented that state
statutory liens are a result of state politi-
cal cultures and are not likely to be eas-
ily overridden by Article 9 revisions. On
the other hand, a limited clarification of
priority and enforcement rules for these
liens would represent an improvement in
the law for all concerned.

Bd Smith moved that the Reporters
draft proposed revisions in accordance
with the Subcommittee report. This mo-
tion carried.

3. See,c.g., proposed § 9-105(a)(33) (October 1996 tentative diaft)
tedetining “seeured party™ 1o include the bolder of an agicul-
tural Jien); proposed § 9-1120(2) {October 1996 draft) fde-
scribing seope of Article 9 to include sgricultural liens); pro-
posed §§ 3302, 9-308, 9-30¢, 9-314, 9-313, 2319 {October
199G draft) (perfection and priority of agriculiuzal liens).

14,

Conctusion of Report of the ABA, Business Law Section, UCC
Coinmittee, Subcommitlee om Relation to Other Law, Re: In-
clusion of Nonpassessory Licas in Article 9 {Oct. 1996}

VILI. Tort Claims As Collateral

Professor Mooney briefly described
Professor Harold Weinberg’s Quarterly
Report article on securily interests in tort
claims,” and a letter of August 15, 1996
from Hugh E. Reynolds, Jr. of Indianapo-
fis, Indiana, regarding tort claims as col-
lateral. This article and lfetter had been
previously distributed to attendees. The
latter focuses on the duties an assignee
would owe to the tort feasor. Putting this
aside for the time being, the meeting fo-
cused on Professor Weinberg’s Quarterly
Report article and the more fundamental
issues relating to the possible expansion
of Article 9 to cover tort claims, Profes-
sor Mooney began the discussion by ask-
ing: What is different about tort claims,
and why should they not be included in
Article 97

Jfeft Turner noted that tort and contract
claims are frequently intermixed in liti-
gation today, and it is difficult if not im-
possible to separate them for purposes
of Article 9. Others agreed that this fact
supports the inclusion of tort claims in
Article 9. There seemed to be general
agreement with the analysis and conclu-
sions in Professor Weinberg’s article.

David McMahon then noted that the
consumer advocates oppose this expan-
sion of Article 9, in response (o the argu-
ment that consumers need this expansion
to facilitate their access to credit, he re-
minded the meeting that the consumer
advocates generally do not believe that
consumers need more credit.'® Gail
Hillebrand argued that the reasons for
inclusion of tort claims are limited to
comimercial torts, and thar the same rea-
sons do not apply to tort claims of natu-
ral persons.!” Professor Mooney re-
sponded that natural persons may need
access to cash during pendency of the
action, just like commercial entities. Bob

L5, Ltarcld R. Weinberg, Tort Claims ax Callateral: Inpact on Con-
sumer Firanee, 49 Consumer Fin. L. Q. Kep. 155 {1993).

16, See generafty David B. McMahen, The Theoretical und Proc-
tical Underpicnings for Conswmer Provisicns i Revised Ar-
ricte Y of the tICC, SO Consumer Vin. L. Q. Rep. 183 (1996},

17. It shoudd be noted thai the proposal b lmited w ctaims for
coonoc injury; personal infury claims are not to be included.

Zadek also noted that there is already an
active consumer credit market for loans
secured by tort claims, and that these re-
visions would reduce the cost and uncer-
tainty of such loans. Neil Cohen also
pointed out that these claims are already
alienable, und seemed to question why
the consumer would be better served by
the current system of hidden and unclear
rules as opposed to being under Article
9‘[8

There was a consensus that favored
inclusion of tort claims in Articie 9. Pro-
fessor Mooney then questioned how this
should be limited. There was s consen-
sus that personal injury claims should be
excluded from Article 9, even if other-
wise alienable under state law. There was
also # consensus that claims specifically
made inalienable under other law should
be excluded. Gail Hiflebrand then argued
for exclusion of claims that arise outside
an individual’s trade or business. A vote
of the Dratting Committee favored this
proposal.

Bob Zadek dryly noted the “hubris”
of this group of largely upper class law-
yers (the Article 9 Drafting Committee,
advisors, and observers) in deciding that
middle class consumers should not be
able to undertake voluntary transactions
they desire to make, and effectuating that
decision by declining to provide clear and
understandable legal rules for such trans-
actions. Some observers commented that
the Drafting Committee vote on this is-
sue reflected the continuing propensity
of the Drafting Commitiee to reject pro-
posals opposed by the consumer advo-
cates, perhaps due to concern that the re-
visions might otherwise be labeled as
“anticonsumer.”

Professor Julianna Zeken of Villanova
University School of Law argued that
security interests in tort claims should be
allowed only if new value is given to the
debtor, on grounds that otherwise the
benefit would go to the creditor rather
than the debtor. Professor Mooney re-

IR, More specifically, he asked the consumer advecates whether
they were opposing clarification of the rales or were upposing
the coneep af adlenability (which was not the question at -
slie).
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sponded that repayment of a debt that
previously provided funds to the debtor
is a benefit to the debtor, and the same
argument can be made in any after-ac-
quired property context. David
McMahon pointed out that such a tort
claim probably can also be claimed as
proceeds of the creditor’s other collateral,
but Jeff Turner noted that the claim to pro-
ceeds may be difficult to establish.
Hamline University Professor Linda
Rusch noted that if the debtor is insol-
vent the loser will be unsecured credi-
tors. Ed Hieser argued that the debtor
might need to retain the proceeds to re-
pair the damage (e.g.. environmental
damage) caused by the tort feasor; he
suggested tort claims should not be sub-
ject to claim under an after-acquired
property clause. The consumer advocates
agreed and the Drafting Commiltee also
agreed, on a split vote. This raised ques-
tions about how one determines the point
at which a tort claim becomes present
rather than after-acquired property.

The Reporters then asked whether tort
claims should be ireated as a general in-
tangible or should be a separate category
of collateral. The latter would further
clutter the UCC but the former would not
require a specific description in order to
cover this collateral. Gail Hillebrand and
Professor Zeken argued that it is impor-
tant for a separate and specific descrip-
tion to be required so that a debtor will
be aware what is being alienated. A vote
of the Drafting Committee favored this
position.

VI, Instruments Secured by Real
Estate

A letter of October 1, 1996 from
James A. Newell, Associate General
Counsel of Freddie Mac, was presented,
expressing concern about the proposed
‘rule to allow perfection by filing as to
‘instruments sccured by areal estate mort-

N gage. There was a concern that this pro-
-+ vision might allow perfection by filing
"o interfere with the customary posses-
i sory perfection in secondary market

transactions,'® The letter, however, en-
dorses the proposal that Article 9 specify
that the mortgage follows the debt.
Proposed section 9-327(c)* would
address the former concern by providing
that a possessory security interest in an
instrument will prevail over a conflict-
ing security interest perfected by filing.?!
Professor Rusch argued that it would be
better to tie this issue to the holder in due
course doctrine, as under current section
9-309, but the Reporters disagreed, ar-
guing that a narrow and specific excep-
tion to the first-in-time rule would inter-
fere less with the remainder of the UCC.
The meeting next considered proposed
section 9-607(b) {(a title clearing provi-
sion for assignees of realty paper).* This
would permit nonjudicial foreclosure of
a security interest in a note and mortgage/
deed of trust, by filing an affidavit and a
copy of the security agreement in the real
estate records. There were concerns about
the relationship between this and pro-
posed section 9-327, discussed above.
The provision was retained, with author-
ity delegated to the Reporters to modify
or remove the provision as needed in ne-
gotiations with real estate interests.

IX. Section 9-111—Sufficiency of
Description

Proposed section 9-111(b)* would
require a description of a déposit account
“by item, as all of the debtor’s deposit
accounts, or as an identified class of the
debtor’s deposit accounts.” There was
a discussion of “super generic” (all en-
compassing) collateral descriptions.
Don Rapson queried whether a descrip-
tion covering “all asscts” would cover

19, See, e.p., current UCC §§ 9-302( (), 9-304, 9-305; Matter of
Staff Mtp. & lnv. Corp., 550 F.2d 1228 (9th Cir. 1977).

20.

Featured in brackets for discussion purposes at page 80 of the
October 1996 draft.

21, :Cf coment § 9-115 (5)(a) ("comtrol™ ol investment property
s prevails pver filing); current §% 9-308, 9-309 (gencrally recog-
nizing the prionity of a purchascr for value who takes posses-

ston). - .

22. Page 135 of ihc Cetober 1996 draft, in brackets for discussion
purposcs.

23, Page 21 of the October 1996 dradl, former § 9-110.

4. Id.

non-Article 9 collateral. Professor Har-
ris responded that this would depend on
other law; the security agreement would
be valid as a contract outside of Article 9
for purposes, for example, of creating a
commen law pledge.

The Drafting Committee voted to pre-
clude the use of super generic (“all as-
sets”) descriptions in the security agree-
ment, though such descriptions would be
allowed in financing statements. This
preserves current law regarding security
agreements. There was a consensus that
use in the security agreement of broadly
defined Article 9 terms (e.g., “all ac-
counts™) is permitted and desirable.

Proposed section 9-205 was then re-
viewed. This requires a secured party to
comply with a debtor’s request for an ac-
counting within two weeks and provides
a $500 statutory penalty for a failure to
do so. This was approved.

X. Other Issues

A.  Choice of Law {Revised
Sections 9-301, 9-302, 9-306)

The differences between consumer
and business choice of law and perfec-
tion rules raises questions in cases where
a sole proprietor or partner does business
in both capacities.

B. Lien Creditors

Should the current rofe at section
9-301 be preserved, giving the lien credi-
tor priority over a filed but not yet per-
fected security interest? Proposed section
9-315(a}2) (and Comment 1) retains
prior law, despite the view of many that
this is an anomaly. Could this give a lien
creditor priority over a revolving credit
lender whose balance drops to zero
(thereby de-attaching and losing prior-
ity)?*

25. See, ey, William E. Carroll and Alvin C. [Tarrell, Texas
Kenworth Co. v. First Nutional Bank: The Wrong Side of Coin-
O-Matie, 16 Okla. City Univ. L. Rev. 81 (1997).
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€. Buyers in the Ordinary
Course

Should the lfmitation at current sec-
tion 9-307, confining the rule protecting
buyers in the ordinary course of business
to security interests created “by his
seller,” be revised or eliminated? The
consensus was that the current text is sat-
isfactory. Should the priority rules at pro-
posed sections 9-315(b), (c), and (d) have
a similar limitation? Should investment
securities be added to section 9-315(b}?
The consensus on the [atter question was
yes.®

D. Receivables and
Consignors?

Since “security interest” is defined in
section $-201(37) to include consign-
ments, the rule allowing a lien creditor
to prevail over unperfected security in-
terests will allow lien creditors to prevail
over unperfected consignors.”® The same
applies to a debtor-seller of receivables
as to a buyer who fails to perfect. The
debtor-seller subsequently could resell or
encumber the sold receivables to a third
party who would have priority if he or
she was the first to perfect.?

E. Future Advances

The future advances provisions have
been combined in proposed section
9-320. Proposed section 9-320(a) speci-
fies the only circumstance in which the
time of the advance is relevant. No sub-
stantive change is intended from prior
law, but the intent is to clarify that in any
case not specified at section 9-320(a) the

26, Prafessor Mooney noted that the philosaphy of the UCC is o
treat lien priorities in terms of subordination or prioyity, while
the rights of buyers arc addressed in terms of “taking free” of
compeling claims,

27. Reporters' Commment 3, page 64-65 of the October 1996 draft.

28, Revised §8§ 9-315(1)(1) and 9-319 carty forward the mile of
proposed § 9-114 of the 1996 Anmuat Meeting Draft,

29. See also proposed § 9-312 (same). Cf Thomas E. Plank, When
a Sale of Acconnty is 10 a Sale: A Critique of Octagon Gas, 48
Cansumer Fin. L.(J. Rep. 45 (1904),

time of the advance does not control pri-
ority. ¥ '

Proposed section 9-320(b) is derived
from current section 9-301(4) and is de-
signed to conform Article 9 to the fed-
eral Tax Lien Act.’* The proposal brings
this and all other future advances rules
into a single section at proposed section
9-320.% Proposed section 9-320(c) does
the same for competing buyers, replac-
ing existing section 9-307(3).

Harry Sigman suggested a stronger
statement that proposed section 9-320(a)
is the exception and restating the general
rule to the contrary. This seems well ad-
vised in view of the propensity of some
courts to become confused over future
advances issues.™

F.  PMSI—Section 9-322

Should a purchase of a negotiable
document of title confer purchase money
prierity on the purchaser?* The Report-
ers think not (consistent with current
law™}, but included such a provision in
brackets for discussion purposes. The
consensus was to delete the bracketed
language.

Proposed section 9-322(b) would al-
low purchase money priority in inventory
to carry over to chattel paper proceeds
(contrary to current law),

G.  Proposed Section 9-334—
Priority of Security Interesis
in Certificate of Title
Goods™®

If a state issues a certificate of tite
covering goods subject to a security in-
terest perfected by any means in another

30. See, e.g., Carroll and Harrell, supra note 23,

3 26 TLS.C. &% 6321-6323 (1982).

32, Cf carrent §§ 9-301(4), 9-307(3), 9-312(5), and 9-312(7). In
addition, proposed § 9-3200d) in the October 1996 draft would
replace current § 2A-307(4). Former § 5-312(3) fthe first o
file rule) is now proposed § 8-319%b) in the Ociober 1996 drafi,

33, See, e.g, Camoll and Harrell, suprd note 25,

34, See Reporters’ Comment |, pege 76 of the Cotober 1996 drafl.

35 M

36. Pages 8980 of the Ocwber 1996 draft, Tormer § - 103} 6.

state: (1) a buyer other than a dealer
would take free of the security interest to
the extent the buyer gives value and takes
delivery of the goods after issuance of
the certificate and without knowledge of
the security interest; and (2) the security
interest from the prior state would be sub-
ordinate to a conflicting security interest
that attaches and is perfected after issu-
ance of the certificate and without knowl-
edge of the prior security interest. This
carries forward the general theme that a
good faith claim or interest taken for
value and without notice in reliance on a
certificate of title will have priority over
a claim or interest perfected by other
means.

H. Imcorrect Financing
Statement

Proposed section 9-335 provides that
a filed financing statement, containing
information described in proposed sec-
tion 9-515(b)(5) {e.g., whether or what
type of organization the debior is) that is
incorrect, is subordinate o the rights of a
purchaser who relied on the incorrect in-
formation.™” This is intended to protect
reliance parties only, though the poten-
tial extent of the rule is not completely
clear.® Harry Sigman argued against at-
tempts to fine-tune this rule to cover ev-
ery possibility, but sought statutery clari-
fication that this rule is intended to pro-
tect only reliance creditors. However, the
Drafting Committee voted for more ex-
tensive clarification,

L. Rights of Third Parties

On page 92 of the October 1996 draft
the Reporters question whether new
choice of law ruies are needed to govern
third party rights. Generally the Article 9
choice of law rules govern only debtor
and secured party issues. Should the Ar-
ticle 9 choice of law rules also apply to
related third party issues, such as a con-

37. Would this allow the trustee in bankruptey to claim such status
wider 11 U.S.C. § 544(a)?

34, Id
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tract clause that prohibits assignment of
an account, chatiel paper, or payment in-
tangible? Neil Cohen argued that such
choice of law rules should be provided
as a better solution than reliance on the
general choice of law rules at UCC sec-
tion 1-1035. Obviously the issue could
have great significance, for example if
the law of one state prohibits a waiver of
the section 3-404(h} prehibition and the
law of another interested state does not.

J.  Assignments and
Agreements Not to Assert
Defenses

Proposed section 9-403,* subject to
other consumer laws, permits an agree-
ment between an account debtor and as-
signor, not to assert against any assignee,
claims that the account debtor may have
against the assignor, if the assignee takes
in good faith and without notice.* This
is not enforceable with regard (o the de-
fenses assertable against a holder in due
course.” The Drafting Committee ap-
proved a motion by Ed Smith clarifying

3Y. See, e.g, proposed section 9-404(h), page 98 of the October
1996 draft, prohibiting such & contract clavse.

40. Page 94 of the October 1996 draft, derived from current
§ 5-206.

4l.

Proposed § 9-403(a).

42, Proposed § 3-403(c). This would include the “renl” defenses.
See UCC §§ 3-302, 3-305.

that this does not bar such rights under
other law."

Proposed section 9-404 provides that
absent an agreement not to assert de-
fenses, the rights of an assignee are sub-
ject to the terms of the contract between
the account debior and assignor and any
defense of the account debtor against the
assignor which accrues before the ac-
count debtor receives notice of the assign-
ment. This claim can only be enforced as
areduction in the amount due on the con-
tract.* This language is intended to fol-
low the language at UCC section 3-303.

Concern was expressed that proposed
section 9-4{}4(c) (carrying forward prior
law) could subject an account debtor to
contract changes by reason of an assign-
ment of which the account debtor has not
had notice. The Reporters agreed to con-
sider this issue.

X. Conclusion

As the foregoing may suggest, the
current Article 9 revision process is sub-
jecting the purposes and rules of Article
9 i0 an unparalleled level of scholarly and
practical scrutiny, as befits the premier
commercial law in the world today. While

43. See afso Reporters’ Comment 2, page’ 94 of the October 1996
drafl.

44, Propused § $-404(a), (b), page 96 of the October [996 drafl.

the process sometimes yields disagree-
ment, it also often yields valuable insights
and even consensus on needed reforms.
While the process is not perfect, it has
demonsirated a superiority in many re-
spects to other methods of rule-making
and legislation.

But as the process has become more
open, it has also become more political.
This is less a problem with regard to com-
mercial transaction issues, in that broad
consensus is often possible regarding
clear improvements in the law, but has
become a sertous problem with regard to
consumer protection issues. The latter are
inherently subject to regional and politi-
cal divisions, and the extent to which
these divisions can be satisfactorily re-
solved in this forum remains to be seen,
even at this late stage in the process.

at Al.

Follow up:

Premises Owner’s Liability

The previous issue of the Quarterly Repors contains an article dealing with the liability of business estab-
lishments for the injury of patrons on the premises. See Professor Vicki Lawrence MacDougall, Premises
Liability After the KFC Case: The Potential Liability of a Commercial Establishment to a Customer Injured
by Provocation of an Armed Robber, 50 Consumer Fin. L. Q. Rep. 397 (1996). Highlighting the importance of
these issues, The Wall Street Journal recently covered similar issues in a front page story. See Louise Lee, Lots
of Trouble—Courts Begin to Award Damages to Victims of Parking-Area Crime, Wall Str. J., April 23, 1997,
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