Oklahoma City University School of Law

From the SelectedWorks of Alvin C. Harrell

Spring 2009

Can a Buyer and Secured Party Rely on a

Certificate of Title? (Part Two: The Tenth Circuit
Opines on CTs in the Wilserv Case)

Alvin C. Harrell, Oklahoma City University School of Law

Available at: https://works.bepress.com/alvin_harrell/104/

B bepress®


http://law.okcu.edu/
https://works.bepress.com/alvin_harrell/
https://works.bepress.com/alvin_harrell/104/

98

QUARTERLY REPORT

Can a Buyer and Secured Party Rely on a
Certificate of Title? Part Two: The Tenth
- Circuit Opines on CTs in the Wilsery Case

Alvin C. Harrvell is & Professor of Law at
Oklahoma City University School of Law, and
President of Home Savings and Loan Association
of Oklahoma City. He is coauthor of a dozen books,
including Tir Law or Moosry PavMent SysTess
ANp Notes (with Professor Fred H. Miller). Pro-
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Consumer Financial Services Law in The Business
Lawyer. He chatred an American Bar Association
UCC Committee Task Force on State Certificate
of Title Laws, and was Reporter for the NCCUSL
Uniform Certificale of Tille Act {UCQOTA) Dralt-
ing Commtitice. He is Executive Director of the
Conference on Consumer Finance Law and a
member of ils Governing Committee, a member
of the American Law Instimic (ALD, a member
of the American College of Commercial Finance
Lawyers and the American College of Consumer
Financial Services Lawyers, and served as Chair
of the Financial Institutions and Commercial Law
Section of the Oklahoma Bar Association. He chairs
the UCC Legislative Review Subcommittee of the
Oklahoma Bar Association. At (he April 2008
meeting of the American College of Commercial
Finance Lawyers, Professor Harrell was eleclod
to the Board of Regents for the 2008-2009 term,

By Alvin C. Harrell’

L Introduction and Background

As suggested in a prior series of
articles,! Oklahoma is a lcading juris-
diction in the development of case law
regarding certificates of title (CTs) cre-
ated by Indian tribes. Since some of the
prior articles were published, additional
important Oklahoma bankruptey cases
have been decided (including a 2008
decision by the Tenth Circuit U.S.
Court of Appeals?), and in response
to some of the earlier cases the Okla-
homa legislature enacted legislation
(including nonuniform amendments to
Oklahoma Uniform Commercial Code
(Oklahoma UCC) Article 9) affecting
CTs. As discussed in this article, these
developments address but do not resolve
certain practical and technical issues in
CT law that are implicated in these cases.

The latest round of these developments
began with a 2004 Oklahoma bankruptcy
case’ that addressed fundamental issues
inherent in the relation between the

The author thanks Professor Fred H. Miller Tor his comments
and assistunce with this article and Bis contributions to develop-
ment of the Uniform Certificate of Title Act (UCOTA), which
il enacted by states and Lndian trides will resolve most of the
problems noted in this article. Portions of this article are also
mdebted w0 Advin C. Farreli, Caur o Buyer and Secured Party
Rely on a Certificate of Title? Part i {yibal €13, 77 Okla,
Bar 3, 547 (2006).

I AlvinC. Harretl, Case Note: Volvo v, McClellan— Can o Buyer

1

and Sevared Pavty Rely on u Cernificate of Tirle?, 74 Okla. Bar
Jo 2641 (2003); Alvin C. Hamell, Con a Buyer and Seceared
Pariy Rely ona Certificate of Title? Purt 11,76 Okia, Ray J. 447
(2005): Abvin C. Mawrell, Canr w Buver and Secured Parsy Rely
an e Cortificate af Tirle? Part I Tribed Cls, T7 Okia, Bar I,
547 (2006}, and Alvin C. Harreil & Fred H. Miifcr, Can @ Auver
and Secured Parry Rety on a Certificate of Tille? Part - The
Wilserv Caye, 79 Okla. Bar J. 2205 (2008); see afve Alvin C.
Harrell. Can a Buyer und Secitred Pary Rely an o Certificare
of Titte? — Part (e, G0 Consumer Fin, L.Q. Rep, 224 (2006},
This article is a sequel to the 2006 Guiarterly Report arlicle.

Malioy v. Wilserv Credit Union {fn re Harper), 516 F.3d 1189
{I0ch Cir. 2008), See nfra Parts V V.

Malloy v. The Wyandotie Baak (e Lawsan), No. 01-03383-R
tBanky, N.D. Okia, Jan. 5. 2004) (ungub.).

state CT law,* UCC Article 9,° the 1U.S.
Bankruptcy Code.® and tribal CT laws.
This court concluded that, on the facts
of that case, a CT “lien entry” pursuant
1o a tribal CT law was not sufficient for
perfection of a security interest under
Oklahoma law, The Oklahoma legislature
responded later that year by amending the
Oklahoma CT law’ in an attempt to make
clear its intention that “lien entry” perfec-
tion of a security interest pursuant o a
tribal CT law was sufficient as 2 means
of perfection under UCC Article 9.%
Unfortunately, that 2004 amendment
was not effective, as it amended a law
(the Oklahoma CT law, 47 Okla. Stat.
section 1110) that does not apply to
perfection of a security interest pursuant
to the CT law of another jurisdiction,
including an Indian tribe.® This left the
matter subject to increased uncertainty as
of the beginning of 20053, prior to the later
developments described in this article.
Apparently in recognition of the
above-noted limitations of its effort to
address tribal CTs in the 2004 amend-
ments to the Oklahoma CT law, on

4 Tide 47 Okla, $tad. §§ 11011151,

w

Titic [2A Okla. Stat. §8 1-9-101 - 1-.9-709, Unless otlicrwise
nored, citations hereafter are 1o the uniform text of Article 9,
which is ideatical o Oklahoma Aricle 9 except as otherwise
noted, and wiil be presumed to be identical (o a tribal enactment
of Article 2.

G HILLSC §§ 100 ef seg.
7. See 47 Okla. Stat, § 1110,
8. See Article 9 § 9-311{a), (h).

9. See Article 9 88 9-109,9-303, and 9-31 1 s Hasrell, Parr I, supra
note [; and discussion fnfre. Bur see Malloy v, The Comerstone
Bank (/112 Sncl}, No, 04-14329-M (Bankr, N.I. Okla. Sept, 5,
2003) {discussed infra at Pr 111} {finding the 2004 smendment
to § 1110 1o be “valid” though perhaps onlby in the sense of
evidencing a genceal legislative intent 1 recognize perfecuon
undder an appropriate tribal law).
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May 5, 2005 the Oklahoma legislature
amended Oklahoma UCC Article 9 by
adding nonuniform language at a new
subsection 1-9-311(a){4), recognizing
perfection of a security interest by means
of the “law or procedure of a federally
recognized Indian tribe....”"® Tn contrast
to the wholly ineffective 2004 amend-
ment to the Oklahoma CT law, this
20035 Oklahoma amendment recognized
that (pursuant to Article 9 section 9-109)
security interest issues genecrally are
governed by Article 9 (e.g., to the extent
Article 9 does not defer to other law under
sections 9-303 and 9-311). However, to
the extent that the choice of law rules
at sections 9-303 and 9-311(a) refer to
tribal law, Article 9 does not apply to
perfection issues involving tribal CTs,
including some of the issues targeted by
the 2005 Oklahoma amendment. This
means that once again, as with the 2004
amendment to the Oklahoma CT law, the
2005 amendmenti to Oklahoma Article 9
failed to address the targeted problem.
This illustrates the risks of piecemeal
revisions to complex, related statutes
like Article 9 and the CT laws. As illus-
trated by the subsequent cases discussed
below, this also means that some of the
troublesmme issues highlighted in the
Oklahoma case law remain unresolved.
The 2005 Oklahoma amendment
attempted to resolve a narrow issue ad-
dressed by the prior line of Oklahoma
bankruptey court cases, at least as 1o
transactions after the effective date of
May 5, 2008, and perhaps as to transac-
tions bhefore that date to the cxtent the
2005 Oklahoma amendment could be
viewed as partly a clarification of prior
law.!! That narrow issue is this: To the ex-

. Title 12A Gita. Stat. § 1-9-311 (42003} (2005 Oklahona
amendment). Note that this nonuniform Article 9 amendment

. . seeks 1o go beyond recognition of (ribal CT licn entry perfection;
" if the vehicie is registered by  qualifying tiibe the infent is
*. - recognize any method of perfection allowed by tribal law or
procedure, potentially including [Hing, or automatic perfection,
-+ and inclading tribal “commion law.” Since these methods might
- - or might not provide appropriate public notice, this solation is
: " not satisfactory as a policy matter; and this argues for enactment
-+~ by the tribes of'a full-Nedged CT law like UCOTA. Moreover,

- ‘as discussed infra, there is considerable duubt that the 2003
Oklahoma smendment is effective to aceomplish us parposc.

. "The 2005 (klahoma amendment sought 1w contirm that a wibak
CTis a CT under Article 9 § 9-102¢)¢ 10} and for the purposes
of § 9-31 1{a) and (b), thus clarifying that the applicable ribal

[Continied [t nexi calvnn)

tent that Oklahoma Article 9 (and thus the
2005 Oklahoma amendment) applies, is a
triba CT lien entry recognized s a form
of perfection under Article 97 Unfortu-
nately, as discussed in this article, under
current law the answer is frequently no,
and a solution like the 2005 Oklahoma
amendment is largely ineffective, as a
vehicle covered by a valid tribal CT will
be subject {o the tribal secured transac-
tions law (if any), not the state’s Article
9 section 9-311, as a result of the choice
of law rule in section 9-303. Moreover, as
demonstrated in Wilserv {and discussed
infra at Parts VII. and VTIL), if there is
no {ribal secured transactions law {to
establish priority of the security interest
over a lien creditor), the tribal CT will not
qualify as a CT under Article 9 (section
9-102(a)(10}), and the 2005 Oklahoma
amendment does not apply for this rea-
son. Bither way, a solution like the 2005
Oklahoma amendment is ineffective.

As noted, this demonstrates the dan-
gers of narrowly-focused solations in
the context of complex statutory inter-
relationships--and illustrates why a care-
fully-considered, comprehensive solution
like the Uniform Certificate of Title Act
(UCOTA) may be neaded to resclve
these types of issues. As it now stands,
the simple solution promised by the 2005
Oklahoma amendments was not to be,
as amply demonstrated in the later cases
discussed below, a consequence that dra-
matically illustrates the legal dangers of
misunderstanding the refation between
CT procedures, the UCC, and other
faw."? Each of these issues and develop-
ments is discussed in more detail below.

. {Continued from previcus column)

CT law guverns perfection in all of the cascs discussed in this
article, despite the misdirected 2004 amendmients to the Okla-
homa CT Jaw at§ |11, To this cxtont it can be viewed as imercly
a clarification of existing law. However, as noted in Wilsery,
this stili requires a tribal CT and sccured transactions law that
meets the requirements of § 9-102(a)( 10}, The 2005 Oklafioma
amendment docs net address this fundamental and essential
issuc. See wiso the discussion fnfra at Parts 11, and V1-V1IL B
see Sncll, No. 04-14329-M, discussed ifra st Pact 111, (2005
amendnient was effective upon enactment and thus id not apply
to the carlier Swelf transaction, although the courl treated the
2004 aud 2005amendments as ap expression of legislative Intent
to recognize tribal means of perfection). Presumably this latter
analysis is now superceded by the inconsistent Tenth Cireuit
analysis in Wilsery (see infre Pars VL-VIL).

12, For another example of this effeet, see Bruee A, Campbell,
Ciie Cear Buvers, Their Financers, and " Uniformers” Beware:
{ Continved tn next colunn)

1. The Daltor Case
Malloy v. Bank of Commerce (In re
Dalton)? was a follow-up to the issues
in the 2004 Lawson case, as noted above
and discussed in more detail in a prior
article." In Lawson, the bankruptcy court
allowed the trustee in bankruptey to avoid
a security interest” because it was per-
fected by lien entry on a tribal CT and not
under the Oklahoma CT law.'® Lawson
misconstrued the basic relation between
Article 9 and state and tribal CT laws,
errongously concluding that the Okla-
homa CT law governs security interests
perfected by lien entry under the CT law
of another (e.g., a tribal) jurisdiction.
Dalron was a great improvement
over the reasoning in Lawson, in terms
of explaining the relation between
Article 9 and state and tribal CT laws.
The facts (and issues) in Dalton were
similar to those in Lawson: The bank
sought to perfect its security interest in
the debtor’s vehicle pursuant to the CT
“lien entry” procedures of the Cherckee
Nation (CN), and the trustee in bank-
ruptcy argued that this did not consti-
tute perfection under Oklahoma law."”
The Dalton opinion propetly noted
that, under UCC section 9-109, Article
9 governs a security interest in a vehicle,
and under sections 9-303 and 9-3[1(a)
the law of the jurisdiction that has created

12, (Continued from previous coluam}

Certificates of Hiefe Control i Oie, 60 consumer Fin, L.Q.
Rep. 216 (2006). Tn u recent dialag with your author, & CT
office representative Mrom another stale, who was appasently
bepinning to camprehend the cxtent of the problerns (and was
apparently resistant (o a comprehensive solution Kke UCOTA),
suddenly exclaimed her preferred solution: “Can’t we just take
sccurity interests out of the CT law?” Somry, T think it's wo late
for that.

13, No. {-10025-R (Bankr. N.D. Okla. May 18, 2005).

14, See Harrell, Pare i, sipra note 13 Lawson, No. 01-05385-R,
supra note 3.

15, Under11U8.C. § 5444a). See also id. § 323 (role and capacity
of trusles).

16, See Lowson, No. (1 -85385-R, siupra note 3.

7. The vehicle was repossessed by Lhe bank just prior to the
debtor's banksupiey filing. This conatituted perfection by pes-
session under Oklahoma law. See UCC §% 9-313(a),(b), and
9-316¢d), {c). But this was subject 1o avoidance as a preferential
transfer under 11 U.5.C. § 547(h) it (he security interest was
previonsly uaperfected, Moreover. as discussed helow, it is
possible that Oklahoma §§ 9-313 and 9-316 do not apply Lo a
vehicle covered by 1 non-Oklahoma CT. See § 9-303. Bur see
§ 9-301 (choice of law 1 the vehicle is not covered by a T
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the CT covering the vehicle determines
whether a security interest in the vehicle
is perfected. In Dalton (and Lawson) the
CT was issned by an Indian tribe. Clearly
the vehicle in Dalron (and Lawson) was
not covered by an Oklahoma CT, and
therefore the Oklahoma CT law did not
apply. As Dalton recognized, the CN CT
covering the vehicle in that case meant
that the CN CT lien entry procedure or
other applicable CN law should be ap-
plied to determine whether there was
perfection, if the CN CT qualified as a
CT within the meaning of Article 9.'8
Thus the Dalton case is important in
recognizing that the forum state CT law
does not apply to determine the validity
of a CT lien entry created by another
Jurisdiction, But of course this is just
the beginning of the required analysis.
The next question in Dalton was
whether the CN CT was a “CT” as de-
fined in Article 9." This “test” requires
that the CT be created pursuant to a law
providing for indication of the security
interest on the CT “as a condition or result
of the security interest’s obtaining prior-
ity over the rights of a lien creditor.., %
According to Dalion, the CN CT law
and procedures properly provided for an
indication of the security interest on the
face of the CT, as a means of perfection,
after presentation to the tribal CT office
of a completed lien entry form, but was
faulty in that it did not specify that this
constitutes priority over a competing lien
creditor. The court concluded that this
failure to specity the priority of a security
interest in the CN CT law precluded the
CN CT from qualitying as a CT under
Article 9. This represents another funda-
mental misunderstanding of the relation
between the CT law and UCC Article 9.2

8. The 2005 Oklahoma ameadment staics (hat perfection is al-
lowed in any manser recognized under the law of the tribe thit
registers the vehicle, e.g., even il that is by filing or aulomatic
perfection. See swupra nole 10,

19, See UCC §§ 9-102(a)(10) and 9-31 1{a).

200 fd

21 See diseussion mmediately below, In addition, the 2005 (-
hoima amendment infercntially rejects this view. Soe Siipre nules
H0 and {8

The Dalron analysis on this issue is
clearly. incorrect under Article 9.22 The
Article 9 requiremnents fora CT al section
9-102(a)(10)* cffectuate the deference
in the uniform text of section 9-311(a)
and (b) to state (and tribal) CT perfec-
tion law and procedures, if those laws
and procedures are designed to yield an
indication of the security interest on the
face of the CT as a part of the process of
pertection, and the result of perfection is
priority over a subsequent lien creditor,
As indicated at section 9-311(b), this is
the equivalent of filing a financing state-
ment. But the priority that results from
that perfection comes from the otherwise
applicable secured transactions law (e.g.,
Article 9 section 9-317 or 9-322), not the
CTlaw, Few CT laws provide for or even
contemplate a comprehensive system of
the priorities that result from CT perfec-
tion, nor should they. That is the job of
Article 9, or the otherwise applicabie se-
cured transactions law, not the CT law.

Extraneous priority rules in the CT
law would likely set up troublesome
contlicts between that law and Article
9.7 As a result, the vast majority of CT
law provisions relating to security in-
terests are appropriately focused on the
procedures and mechanics of lien entry,
and Article 9 section 9-311(a) and (b)
defer to the CT law only to that extent,
So the purpose of the language in sec-
tion 9-102(a)(10) and the uniform text of
section 9-311(n), referencing the required
clemeants of a CT lien entry in order to
quatify as CT perfection under Article 9,
is to assure that Article 9 defers to a CT
perfection system only if that system is
designed to be a means of perfection by
giving public notice via a CT licn entry.
{As noted above, above, the 2005 Okla-
homa amendment to Article 9 purports

22 As noled id., It s essentially rejected w e 2005 Oklahoma
amendment, i addition to heing fundamentally incorrect, as
noted below,

23 0CC 5 9-102(a)(10). See alve Further discnssion infra at Part
VB

24, Indeed. that has been the casc in the troublesome cases where
CT law inchides priority provisions. For that renson, UCOTA s
carefidty designed to defer Lo the Article Y (and UCC Article 2)
priowtey rules. The alternative is 1o invite analylicaf and priority
chaos. See, ¢.g. Campbelt, sapre note 12,

to change this to allow any tribal method
of perfection, including a method other
than notation on the CT, 50 as to bolster
the position of the secured party in a case
like Dalton. This raises other interesting
questions, not material to our discussion
here of the basic refation between CT
law and the uniform text of Article 9.)
The required parameters for a CT in
the uniform text of Article 9 (at section
9-102(a)(1()} do not state a requirement
that the CT law provide a means of “per-
fection™ as such, because “perfection” is a
term created by Article 9 and not directly
used (even today) in many CT laws. So
the uniform text of Article 9 sections
9-102(a)(13) and 9-311(a) reference
(and require) a CT lien eatry procedure
designed to provide a means of obtain-
ing priority over subscquent competing
liens by providing public notice on the
CT, as aproxy for the perfection concept.
Thus, the language of the uniform text
at sections 9-102(a)(10) and 9-311(a),
describing the parameters of a CT for
purposes of Article 9, was intended
to reference CT lien entry perfection
systems without using the term perfec-
tion. The reference to the CT law as a
means of obtaining priority over a licn
creditor merely requires a mechanism in
the CT law designed to provide public
notice on the CT, as an alternative to
filing an Article 9 financing statement.
It certainly was not intended that this
Article 9 language require CT laws to
include priority rules as a prercquisite to
qualifying the CT as a CT under Article 9.
In fact, quite the opposite. As noted, most
CT laws do not contain sccured transac-
tion priority rules, and those that do are
creating unnecessary conflicts with the
YCC.® Under the Dalton interpretation
of section 9-102(a)(10), the Oklahoma
CT law itself might not qualify as the
source of a CT lien entry for purposes of
Article 9 perfection. The laws of many
other states also could be in jeopardy.
Of course, the rebuttal to such an
argument (regarding Oklahoma law) is
that the Okiahoma CT law (at section

23
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1110.A.1) provides for perfection of
security interests by delivery to the state
CT office (the Motor Vehicle Department
of the Oklahoma Tax Commission, or an
authorized tag agent) of a lien entry form,
and the CT perfection provided under
section 1110 and UCC section 9-311
then results in priority as against subse-
quent competing liens under Oklahoma
Article 9 Part 3, thus meeting the test in
the uniform text at sections 9-102(a}(10)
and 9-311(a). This is the correct analysis
under any state CT law and Article 9; it
illustrates the basic point that a CT law
need not (and should not) contain priority
provisions. And, contrary to Dalron, this
analysis is equally applicable to the CN
CT law {assuming there is a CN secured
transactions aw--an issue that returned
to haunt future case analyses). The argu-
able circularity in the analysis is inherent
in the interdependence of Article 9 and
the applicable CT law, and should not
be viewed as a deficiency in either law,

Having erroneously decided that the
CN CT was not a CT under Article 9
because the CN CT law did not address
priority, the Dalton court analyzed the
perfection issue entirely under Article 9,
without regard to any CT law.2® The court
applied the purchase-money security in-
terest provision at section 9-309, noting
that by its terms section 9-309 applies
only if the collateral is not “subject to”
a CT perfection statute under section
9-311(a). The court noted that the exclu-
sion of CT perfection from the Article
9 perfection rules (at section 9-311(a)
of the uniform text) does not apply un-
less there is a qualifying CT covering
the vehicle for purposes of Article 9.
Thus, if (as the Daiton court held) the
CN CT did not qualify as & CT under

- Article 9, the vehicle was not “subject

to” a CT under section 9-311(a), and

ithe exclusion from section 9-309 like-

wise did not apply. Thus section 9-309

36, This is (he correct approach in the absence of an applicable

“the CT law gualifies under the Asticle 9 test discussed above,
50 in the whsence of a qualifying CT [aw the peifection issucs

. sure poverned entirely by Article 9 or the otherwise applicable
T secured (ransactions law. See alse nfra Parls V-V

CCT law. Article 9 § 9-311¢a) defers to CT perfection only i

was applicable, assuming the court was
correct that no CT law was applicable.
Under section 9-309, the security in-
terest was automatically perfected upon
attachment under section 9-203, as a
purchase-money security interest in
consumer goods. Had the goods been
used commercially, some other Article
9 perfection method would be required,
such as filing a financing statement.
Either way, perfection can be achieved
under Article 9 but effective public notice
may be lacking, at best an unsatisfactory
result which again emphasizes the need
for a proper interpretation of the relation
between Article 9 and the CT law, an
adequate fribal or state CT law such as
UCOTA (see infra Part VIIL), and a com-
prehensive tribal secured transactions law
such as Article 9, e.g., to make clear that
the tribal CT qualifies as a CT under the
uniform text of sections 9-102(a)(10)
and 9-311(a). In Dalton the attachment
and automatic perfection occurred well
before the beginning of the Bankruptey
Code preference period,” so the end
resuit was that the security interest was
perfecied under Oklahoma Article 9 and
could not be avoided in bankruptey.
Dalton reached an appropriate result,
was based on a mostly plausible interpre-
tation of the uniform text of Article 9, and
demonstrates a mostly sound analysis of
the relation between Article 9, state and
tribal CT laws, and the Bankruptcy Code.
The court’s explanation of Article @ sec-
tions 9-109, 9-303, 9-309, and 9-31 1was
correct in most respects. ITmportantly, the
Daltor court recognized that the Okla-
homa CT law did not apply, as there had
been no lien entry form or CT applica-
tion delivered to the Oklahoma CT office;
this explains why the 2004 amendments
to Title 47 Okla. Stat. section 1110 are
ineffective. Yet, as noted, under the
Dalton rationale there is no effective pub-
lic notice in the section 9-309 automatic
perfection that determined the outcome
of the case (although note that the tribal
CT Lien entry, even if legally ineffective
for perfection in the Dalton analysis, does

27 See H1US.C § 547(b)E)

provide public notice). Moreover, as il-
[ustrated in the subsequent Wilserv analy-
sis (see infra Parts V.-VIL), the Dalton
analysis is wholly is unsatisfactory in the
absence of a purchase-money fransaction.

These problems suggest a need to re-
solve the issue another way, e.g., by state
and tribal enactment of UCOTA.%® Most
fundamentally, and with regard to an is-
sue that would return ¢o haunt subsequent
decisions, the Dafron court misconstrued
the requirements for a CT as articulated
in Article 9 at sections 9-102(a)(10)
and 9-311(a). This resulted from, and
reinforced, basic misconceptions about
the relation between Article 9 and the
applicable CT law, an error that (in later
cases) would result not only in applica-
tion of the wrong CT law but the wrong
secured transactions law as well. Despite
the improvement of Dalton over Lawson,
the problems were just beginning.

Dalton was appealed and the United
States Bankrupicy Appellate Panel
of the Tenth Circuit (BAP) atfirmed
the bankruptcy court’s decision, in an
unpublished order dated Deccmber 8,
2005.% The sole issue considered by the
BAP was whether the bankruptcy court
erred in applying the automatic perfection
rule of Article 9 section 9-309, The BAP
properly rejected the bankruptcy frustee’s
argument that the court should have ap-
plied the Oklahoma CT law instead. By
then it was obvious to nearly everyone
that this aspect of the trustee’s argument
is wholly without merit, and the BAP
correctly noted that the Oklahoma CT
law does not apply to a CT created by
another jurisdiction. The BAP further
recognized that Article 9 {or, one might
add, the otherwise applicable secured
transactions law) governs the perfec-
tion and priority of security interests
in vehicles, except to the extent that

28. Note that enactment of UCOTA by the state resolves this prob-
Iem, as to inadequate tribal CT laws, because UCOTA §§ 25-26
allow perfection by filing with the state CF oftice in cuses where
1o C1 has yet been created, assnming the CT office waints to
accept such filings (which presumable it would). This allows
perfection by filing with the state C'1' office (a convenient and
appropriate public record) as a back-up to au uncerlain Lribal
CT perfection, See Gifra Parts V11, and V1L

29. Malloy v. Bank of Commerce (Jn re Dalton), BAP No, 05-032
{Dec. B, 2005) (unpub.).
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Article 9 expressly defers to an ap-
plicable CT law. As there was no Article
9 reference to the Oklahoma CT law in
this case, and accepting the bankruptcy
court’s conclusion that no other CT law
applied, the bankruptcy court’s applica-
tion of Article 9 was correctly affirmed.

‘The BAP’s decision in Dalton avoided
some of the errors that have plagued other
courts, but did not address the major
problem triggered by the bankruptcy
court’s decision in Dalton, namely the
interpretation of section 9-102(a)10) to
exclude the CN CT. This is admittedly a
challenging issue, but, while not leading
to an incorrect result in Dafton, it opened
the door to future problems with implica-
tions for subsequent cases. It also serves
as a compelling argument for the enact-
ment of UCOTA, by both states and the
tribes, as a tribal UCOTA would make
clear that the tribe has a proper CT law for
purposes of Article 9, and state enactment
of UCOTA would provide an alternative
means of perfection {without a state CT)
in cases where the only CT is one created
by a tribe without the requisite underiy-
ing CT and secured transactions law. ¥

III. The Snell Case

In Mallory v. The Cornerstone Bank
({n re Snell)' the question was again
whether a security interest in a vehicle
was perfected under Article 9 pursu-
ant to sections 9-303 and 9-311(a), by
compliance with the CT lien entry pro-
cedures of the Cherokee Nation (CN).??
The partics stipulated that: the security

30 See supre aote 28 and infro Part VI and UCOTA §§ 23, 26,
ailowing perfection by a filing with the stute CT office if no
Jjurisdiction has created an applicable CT. This would provide
ameans of appropriale public notice, as compared W aptomatic
perfection under § 9-309. as ihe CT office files are commeonly
accessed by interested parties, in the manner of the CC filing
records for other ransactions.

31, No, 04-14329-M (Bankr, N.D. Okla, Sepr. 5, 200%)

32, The Snefl cowt indicated, 1d. at n. 7 that, although 1he parties
extensively briefed the UCC issues, the coust would focus in-
stead on the Oklahoma CT law, However, as noted ahove and
again here, the Oklahoma C1 Jaw did not apply to this case.
As In Lewson and Dalron. the issues were governed fargely by
Article 9 and tribal law. The Snedf court’s return to the prob-
leimatic analysis i Lawson, despite the clear debunking of that
analysis in Dafion, represented & step backwards and ilustrates
the difficulty of putting Lo rest even such o fundamental ercor,
abseit staluory reform).

interest was perfected pursuant to CN CT
procedures; the security agreement stated
that it was governed by Missouri law and
the law of the state where the vehicle
was located;* the vehicle was located in
Oklahoma; the CN has adopted the UCC;
and the bank defendant had a security
interest under Article 9 section 9-203.

As a foundational matter it should be
noted that, for issues other than perfec-
tion and priority, Article 9 is subject to
the general choice of law rules in UCC
Article 1.** These defler to party au-
tonomy, subject to some qualifications,
and absent an cffective choice by the
parties apply a version of the significant
relationship test generally thought to
be consistent with the Second Restate-
ment. Consistent with general choice
of law analysis, there is also a buili-in
bias in favor of the law of the foram.*
Ameng other things, this means that for
issues such as attachment of the sceurity
interest (but not perfection and priority),
the partics can choose any law they want,
within reason; there is also an inherent
tendency to apply the law of the forum
{(in this case, Oklahoma) to these issues.
In Srell the court applied the Oklahoma
UCC to reselve initial issues relating
to the scope of the applicable law, at-
tachment of the security inferest, and
enforcement. Passing quickly over these
18sUes, one can assume that the coust was
justified in choosing to apply Oklahoma
law, not Missouri law, to these issues.

But not in choesing to apply the Okla-
homa CT law for perfection issues. Bven
if Oklahoma law applies, e.g., tor issues
relating to the attachment, perfection,

33, Missourl was a scemingly odd choice of law, given the exlensive
contacts wilh Oklahoma, bul this is allowed, at least as o some
issues, under UCC Article 1, See iafie Mis ext

34 UCC §1-301 (2005 uniform text). Oklahoma enacied revised
UCC Article 1, effective Jannary 1, 2006, but retained the
substance of old § E-105 at revised § 1-301 {as have mast
cngeting states). See Keilh A, Rowley, Revised Article }
Legistative Update, 60 Consumer Fin. L.Q. Rep. 669 (2006);
1. Scott Sheehan, Texws Adopes UOC Articte T Revisions with
State-Specific Changes to Retain rhe Prier Choice-of-Law
Rules, 58 Consumer Vin, L.Q. Rep. 174 (20084). Since the CN
has & umiorm version of Article 9, 1 was 1ot necessary in this
case 1o choose between the Okluhoma and CN Article 9. See
erlso fnfrer nole 5.

33 Resraremest Soeonn Conruicrs or Law § 187,
36, A comt always applies its own choice of faw rues, w.g. (in the

case of the UCC) § 1-300 12003 uniform text) and § 9-303
See supra note 34

priority, and enforcement of the security
interest, the applicable law is Oklahoma
UCC Article 9, not the Oklahoma CT
law.*” The Oklahoma CT law is not a
wide-ranging secured transactions law
that applies to every debtor or vehicle
located in Oklahoma. To the extent that
Oklahoma law applies, e.g., pursuant
to UCC sections 1-301 and 9-109, that
honor belongs to Oklahoma Axsticle 9. A
CT law applies to govern perfection of
a security interest only to the extent that
Article 9 sections 9-303 and 9-311(a)
refer to that law. There is no such ref-
erence to the Oklahoma CT law on the
facts in Snell; instead, the reference in
sections 9-303 and 9-311(a) is to the
CN CT law, assuming that law qualifies
under section 9-102(a)(10). The only
questions in Skelf were whether the CN
CT qualified as a CT under Article 9 sec-
tion 9-102(a)(10) and, if so, whether the
security interest was perfected under the
CN CT law, These issues do not involve
any aspect of the Oklahoma CT law.

In Snell the trustee apparently argued
that the only method for perfection of a
security interest in a vehicle “in the state
of Oklahoma™ is by Hen entry under the
Oklahoma CT faw. Tuken literally, this
is incorrect on its face, By this argument,
a security interest would become unper-
fected every time a vehicle titled in one
state crossed the border into another state.,
This is an extraordinary argument indeed.
There is no rational basis for this view,
or for arguing that the Oklahoma CT law
imposes perfection requirements as to ve-
hicles covered by CTs created by other
jurisdictions, whether a state or an Indian
tribe, just because such a vehicle is lo-
cated in the State of Oklahoma. And even
as to Oklahoma CTs, the Oklahoma CT
law impacts security interests only to the
extent that Article 9 so provides at section
9-311(a). Thus, contrary to the trustee’s
argument in Srell, a lien entry perfec-
tion under the CN CT procedure need not
pass muster under the Oklahoma CT law.

Moreover, and also contrary to the
court’s opinion in Snell, the Oklahoma

37, See LOC§ 9-109. and supra this text Pats, L and 11,
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CT law is equally inapplicable as a means
to bolster the effectiveness of the CN CT
procedure. It was a nice gesture for the
Oklahoma legislature to amend Title 47
(Okla. Stat. section 1110 (the Oklahoma
CT law) in 2004, to endorse the validity
of tribal CT iien entry perfection. And
there is no doubt, as the Srnefl court
noted, that the 2004 amendments to
section 1110 were “...strong evidence
of legislative intent...” to support tribal
CT laws. But the fact remains that sec-
tion 1110 is not applicable to the facts
of the Snell case, any more than it would
be applicable to perfection by lien entry
on a Kansas or Texas CT.* Thus, the
2004 amendments to Title 47 Okla. Stat.
section 1110 were wholly ineffective
to accomplish the intended purpose.
No doubt the Snel{ court felt that it
would be hard to go wrong following
the clear intent of the state legislature
as to an issue it viewed as a matter of
state law, and in the 2004 amendments
to section 1110 that intent is unmistak-
able, although as noted not directly
effective. It does raise an interesting,
although largely academic, issue when
the legislature says the right thing but in
a completely inapplicable statute, as to
an issue governed by the law of another
jurisdiction. Perhaps one can view the
2004 amendments to Oklahoma section
1110 as an example of post-enactment
Article 9 legislative history, or as a kind
of legislative commentary on the law
of another jurisdiction, or to confirm a
legislative intent that the uniform text
of section 9-311(a) apply to tribal CT’s.
Arguably the latter is a proper inter-
pretation of the uniform text of Article
9, without any help from the Oklahoma
CT law, and that was the law even be-
fore the 2004 Oklahoma amendments
10 section 1110 and the 2005 Oklahoma
amendments.® To some extent it is,
after all, an issue of state legislative
intent and expression, though one gov-
erned by Article 9 and more complex
an the 2004 amendments to section

38, See UCC § 9-303.

é9. See yupra Pt 11,

1110 suggest. However, any such ex-
pression relating to a security interest
should be in the applicable secured
transactions law, rather than an inappli-
cable CT law (as with the 2004 amend-
ments to Oklahoma section 1110).%

In any event, the plain fact is that
none of this changes the Article 9 re-
quirernent for a tribal CT that qualifies
as such under the definition at section
9-102(a){10). Despite being forced into
a tortured and incorrect path of statutory
interpretation, perhaps in an attempt to
salvage some role for amended section
1110, the Snell court arguably reached
the correct resuit, upholding the lien
entry perfection under the CN CT pro-
cedure. But the court’s analysis (basing
its decision on the Oklahoma CT law
rather than Article 9 and the applicable
tribal law) fell short in terms of provid-
ing proper guidance to interested parties.

In applying the Oklahoma CT law to
a CN CT, the Snell court said: .. It is
difficult for this court to find fault...in
the laws of the state of Oklahoma which
voluntarily recognize the validity of the
laws of the Indian nations....”™ Tt is very
true that Oklahoma law does this, though
in Article 9 sections 9-303 and 9-311(a)
rather than in the Oklahoma CT law
as the Snell court indicated. The entire
matter reflects the sometimes complex
relation between federal, state, and tribal
laws and governments, which is handled
quite well in the rules of Article 9, so
long as those rules are correctly applied
in the context of a conforming CT [aw.
The results in Snell {recognizing the
CN CT law) and Dalton (recogniz-
ing perfection of the security interest)
were correct, though in both cases there
were fundamental flaws in the courts’
reasoning. As always, the next ques-
tion was how much harm this flawed
reasoning would cause in future cases.

40. On Lhe other hand, when a state legislature starts adding
nonuniform amendments to Article 9, the potential adverse
conseguences (e.y., it torms of nonuniformity and unintended
secondary effects) can casily multiply. See discussion below
at Part 1V, Since the 2004 Oklahoma amendrients are both
unaecessary and incffectual, perhaps it is better that they are
isolaied in an inapplicable statute,

41, Swefl, No. 02-14329-M, slip op. a 3,

It would not take long to find out, but in
the meantime the Oklahoma legislature
decided to try again to fix the problem.

EV. The 2005 Oklahoma
Amendment

The 2005 Oklahoma amendment at
section 1-9-311(a)4), already briefly
noted supra at Part 1., was an attempt
to implement the intent of the 2004
amendment at Title 47 Okla. Stat. sec-
tion 1110, and also to fix some problems
with section 1110.G (as noted below},
by means of a nonuniform Article 9
amendment specifying that perfection
under a tribal CT law or procedure
does not require notation on a tribal CT.

As a general matter in Oklahoma,
under the Oklahoma CT law and the
uniform text of Article 9 (see sec-
tion 9-102{a)(10)), it is sufficient if the
secured party complies with a procedure
designed to resuit in a CT notation; actual
notation on the CT is not required.
Thus, all that is required for perfection
under Article 9 sections 9-102(a)(10)
and 9-311 is compliance with a CT pro-
cedure designed to result in such a nota-
tion on the CT. Language to the contrary
in Title 47 Okla. Stat. section 1110.G
(added in the 2004 amendment discussed
above) was misleading and this was cor-
rected in the 2005 Oklahoma amendment
that also resulted in a new, nonuniform
Oklahoma section 1-9-311(a)(4).

Thus, the 2005 Oklahoma amend-
ment adding a nonuaiform section
1-9-311(a){4) to Oklahoma Article 9
sought to clarify that a tribal CT hien
entry procedure (or other perfection
procedure) is sufficient as a means of
perfection under Oklahoma Article 9
sections 1-9-303 and 1-9-311(a).* This
change is unnecessary under a proper
reading of the uniform text, given a
tribal CT, and should not have been
necessitated by the misguided 2004
amendment to section 1110.G because,

42, As noted. under the 2005 Oklahoma smendment any method
of perfection under Iribal law is recognized. However, as noted
below, this may Tequire a tribal CT in order to tigger a choice
of fribal law under § 9303,




104

QUARTERLY REPORT

as noted above, section 1110 does not
apply to a tribal CT in any event. More-
over, the 2005 amendment creating a
nonuniform Article 9 section 1-9-311(a)
proved insufficient to save the secured
creditor in Wilserv, in part because it still
requires a proper tribal CT and secured
transactions law to trigger the applica-
tion of sections 1-9-303 and 1-9-311(a).

The 2005 Oklahoma amendment
at section 1-9-311(a)(4) is not only
ineffective, it also resurrects some old
choice of law problems, much like those
noted years ago in an article by Kent
Meyers,” generally not seen in this area
of law since all of the states adopted CT
lien entry perfection for sccurity interests
in motor vehicles some thirty years ago.
The residue of these old choice of law
problems was mostly resolved by the
1998 uniform revisions to Article 9.4
But these kinds of choice of law prob-
lems are potentially resurrected by the
2003 Oklahoma amendment to Article
9, because of the possibility that vehicle
secured transactions law is now differ-
ent in Oklahoma than in other states,

For example, suppose the Snell court
had applied Missouri law, as the contract
permitted, or the debtor had taken the ve-
hicle to Texas and filed bankruptey there,
or applied for a Texas CT, triggering an
application of Texas law.* In any of these
cases, the Missouri or Texas uniform text
of Article 9 would not include the
2005 Oklahoma amendment at section
1-9-311(a){4), and the difference might
be interpreted as a reason not to recognize
the tribat CT as & means of perfection.®

43, See T Kent Meyers, Mudti-State Motor Vehicle Transactions
Under the Uniform Commercial Code: An Updare, 30 Okta, L,
Rev. 834 (1977),

44, See, vg. Alvin C. Hurrell, A Roadmay 1o Cereificare of Titke
fssues in Revised UCC Arvicle ¥, 53 Consumner Fin, L. Rep,
202 {1999},

435 See, e, Title 12 Okla. Star, § 1-105 (2004); (the section ap-
plicable in this case, now revised); see supre this text and notes
33-30.

46, Inall of these scerarios, the cout wolld not be directed (under
the choice of Taw rukes at UCC §8 1-301 and 9-303) to apply the
Oktaboma perfection and priority rules, becanse the vehicle was
nol covered by an Oklahama CT, Thus, Oklshoma § 9-31(a)
and its nommitom amendiment woutd not apply, See discussion
sppree this texe at Past i1, and impra Parts ¥V -VILL Ag ly. b1
case tike Sned! e iribal Article 9 and aot the Missouri or Texas
state Faw might apply: howeyer, the extent and effece of (ribal
jurisdiction in sone of these cases is less tan clear,

This is not a constitutional issue,
as in the Kansas case noted in Snefl¥
It is not merely a matter of whether to
recognize perfection under a tribal C'T,
but rather whether a tribal CT is a CT
under the applicable Article 9 standard,
tor purposes of perfection. One can only
marvel al the prospect of what a Missouri
or Texas court (or any court) would do
with the mess that has been made of these
issues in Oklahoma, for exampie if called
upon to determine the validity of an Okla-
homa tribe’s CT lien entry, in view of the
2004 and 2005 Oklahoma amendments
and related case law, in a case otherwise
governed by the law of another state.

As noted, enactment of UCOTA by
Oklahoma and the tribes would resolve
this, ¢.g., by making clear that a tribal CT
is a CT under Article 9 (if the tribe has
enacted UCOTA) or providing a practi-
cal alternative if the statc has cnacted
UCOTA (see infira Part VIIL). Thus, even
if a given tribe has not enacted UCOTA,
enactment of UCOTA by the state pro-
vides an afternative means of perfection
under the state CT lasw, to perfect a secu-
rity interest even if the tribe has no quali-
fying CT law or perfection procedure.

In the meantime, cases like Lawson,
Dalton, and Snaell left this entire range
of issues dangling rather precariously,
from the perspective of nearly every
interested party. As a result, one could
only have sympathy for the next court
that was called upon to resolve these
issues in the context of a CT lien entry
created by an Oklahoma Indian tribe that
has not adopted UCOTA and Article 9.
The 2005 Oklahoma amendment to Ar-

ticle 9 not only failed to resolve thesc
issues, it made them worse by suggest-
ing a nonexistent defect in the uniform
text of Article 9, and purporting to ap-
ply Oklahoma Article 9 in a scenario
where Oklahoma Article % does not
apply (again, see UCC scction 9-303,

47, Praitie Band Potawatomi Nation v, W gnon, 412 F3d 1015
(10th Cir, 2005} This case is xlso discussed in Hooell, Pt
H supre note |,

AR, See sepra note 28 and accompanying test. and infro Part VI,
A this weiting severa] Ok lahonw tribes bave adopted versions
of DCOTA and Article 9. but the remainder have nat,

likely directing the issue to tribal sccured
transactions law, not Oklahoma Article
9). The Oklahoma legislature corrected
a nonexistent problem by amending an
inapplicable statute in a way that creates
new problems without addressing impor-
tant unresolved issues, It was all but a
prelude to the next case and, in retrospect,
made the Wilserv case all but inevitable.

V.  The Wilserv Case®
A, Applicable Law

This case once again involved an auto
loan by an Oklahoma fender (Wilserv)
to an Oklahoma resident who was also a
member of an Oklahoma Indian tribe, in
this case the Muskogee (Creek) Nation
(Creek Nation or the tribe). The security
interest was perfected by lien entry on a
Creek Nation CT, and when the debtor
filed bankruptcy the trustee sought to
avoid the security interest, claiming
that the lien entry on the tribal CT was
insufficient for perfection under UCC
Article 9. The bankruptcy court agreed
with the trustee, as did the Tenth Circuit
Bankrupicy Appellate Panel (BAP),
and, ultimately, the Tenth Circuit U.S.
Court of Appeals.™ A basic issue in the
case was whether the CT created by the
Creek Nation was a “certificate of title”
tor purposes of Article 9, pursuant to the
definition at UCC section 9-102(a) 10)
and the reference at section 9-311(a)(3).

Assuming the Oklahoma UCC ap-
plies,” Oklahoma UCC Article 9 is
again the starting piace for issues relat-
ing to a security interest in the vehicle,

9. Mafloy v. Wilserv Credit Unien (fn re Barper), 516 E.3d 180
(10th Cir. 2008).

0. . Se also infia Parts VIT and VUL Y our author participated
in the preparation of an Amici Curiae brief submitied in the
appeal to the Tenth Circuit, on behalt of the Oklahoma Credit
LUnion Eeagae and the Oklahoma Bankers Association,

5E. Asnoted above, there is a basic choice of law lssue, as to which
state’s iaw or tribal law should apply as a foundational matter.
The parties to this case proceeded on the basis that Oklaboma
law initially apphied, This is a matier left largely to the choice
of the parties and the law of the Jorum. Sec Okla, Stat. G 124
§ 301 (2007) (revised UCC Article 1) supra notes 33-36,
This is abso consistent with the basic Jaw-of-the-forum ruls in
choice of law analysis, which is incorporated into UCC Article
1. Sew id. In effect, the Forum always applics its own choice
of law rules. and in this case those rules are i the Oklahoma
UCC, See aiso supra s lext at notes 33-36.
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pursuant to the scope provision at section
9-109(a), including, e.g.: issues relating
to the scope of the applicable law (sec-
tion 9-109(a)); attachment of the security
interest (section 9-203); choice of law
(section 9-303); possibly (depending on
the application of section 9-303) the pri-
ority of the security interest as against the
lien of the bankruptcy Trustee (section
9-317(a)(2));>* and enforcement of the
security interest (sections 9-601 — 9-628),
Again, assuming that Oklahoma Article
9 applies, Oklahoma sections 9-303 and
0-311(a) will determine which law ap-
plies to perfection of a security interest
in a vehicle covered by a CT. Thus, at
least initiatly, Oklahoma UCC Article
9 governs issues relating to the security
interest, cither directly or through incor-
poration by reference of other applicable
law (e.g., pursuant to sections 1-301,
9-109(a), 9-303(c), and 9-311(a)}2)-(3)}).
Two fundamental points relating to
the Wilserv case are clear at this point of
the analysis, despite some disingenuous
arguments to the contrary by one party
or the other in the case: {1} UCC Axticle
9 does not reguire that there be priority
provisions in the applicable CT law;* and
(2) the state CT law™ has no applicability
to this type of case, as there was no Okla-
hoima lien entry form or application for
an Oklahoma CT covering the vehicle.
Except as otherwise provided i the UCC,
a CT law does not apply to a security in-
terest in a vehicle, and in this case nothing
in the UCC indicates that the Oklahoma
CT law is applicable to a vehicle covered
by a tribal CT, or that a pricrity rule is
necessary in the applicable CT law.
The incorporation by reference of the
applicable CT law at Article 9 section
9-311(a)(3} (the applicable CT law is
determined under Article 9 section

- 52, See also the Bankruptey Code, 11 U.S.C. § 544(a). As noted

supra at note §, throughout tis article, for the convenienee of
the reader, [JCC citations reference the aniform text rather than
- - the Oklahoma Statutes, unless otherwise noted.

53, See supra Part 1.

54, In Wifsery, this would be Okla. Stat, Ut 47 § [110 AL and G.
(2007,

35. As required Tor application of the Oklahoma CT law under
UCEC § 9-303(b).

0-303} is limited to recognition of the
CT iaw’s perfection mechanism under
section 9-311(a)(2) or (3); Article O sec-
tion 9-311(a) does not reference, require,
or recognize any priority rules in the ap-
plicable CT law. Secticn 9-303 refers to
the priority rules of the jurisdiction that
created the CT, but this does not require
those rules to be in the CT law. To the ex-
tent that the bankruptey trustee argued in
Wilserv that the Creek Nation CT law was
deficient under Article 9 because that CT
law lacks priority rules, the argument was
incorrect. Not only would this conclusion
misinterpret Article 9, many (if not most)
state CT laws would fail the same test.
Thus, the cructal question in Wilsery
was not whether the tribal CT law had
priority provisions, but whether the CT
perfection procedure of the Creek Nation
permitted recognition of the Creek Na-
tion CT as a CT in Article 9 by reason
of the definition in section 9-102(a)(10)
and the reference at sections 9-303 and
0-311(a)(3). If so, the security interest
was perfected under Articte 9 pursu-
ant to sections 9-308(a), 9-310, and
§-311(b) and had priority over the lien
of the bankeruptcy trustee pursuant to the
applicable secured transactions rule, e.g.,
the universally recognized “first-in-time,
first-in-right” priority rule, e.g., at section
0-317(a)2).%® This merely required that
the Creek Nation CT qualify as a CT un-
der Article 9 sections 9-102(a)(1(}) and
9-311(a)3), under the Article 9 standard
for a “certificate of title statute” or law,
at sections 9-102(a)(10) and 9-311(a){3).

B. The Definition of
“Certificate of Title”

The pertinent language in Article 9
sections 3-102(a)(10) and 9-311{a)3),
defining “certificate of title” for pur-
poses of sections 9-303 and 9-311(a)(3),

56. Note that further analysis is required to detenmine and apply the
applicable priority rule, in onder o resolve this issue. See UCC
§ 9-303¢c), providing for application of the law ol the jurisdic-
tion whose CT cavers the vehicle, and discussion infre. If the
collateral is covered by a valid CT, this requires application
of the priority rules of the jurisdiction that created the C1. As
noied in the discussion below, resolution of the priority issues
in Wilsery thus required a further reference to Creek Nation
secured trahsacuons law,

is cumbersome and may even seem
odd, and efforts to understand it may
benefit from an overall perspective on
the history and context of the statutory
language. Attention sometimes focuses
on the [anguage in sections 9-102(a)(10)
and 9-311(2)(3) requiring a CT law that
“provides” for the security interest to be
indicated on the CT as a “conditton or re-
sult” of obtaining priority. 1t is, perhaps,
understandable that this language could
be misinterpreted to indicate a require-
ment that the CT law include priority
provisions. But this interpretation would
be incorrect, reflecting a fundamental
misunderstanding of the role of Article 9
and its relation to the applicable CT faw.
Nonetheless, sometimes (as in Wilsery
and the other cases described here) al-
legations are made that an applicable CT
law (such as the Creek Nation CT law
in Wilsery) is deficient under Article 9
because it includes only procedures that
provide for indication of the security
interest on the CT, rather than provid-
ing for priority of the security interest.
These arguments fail to recognize the
purpose of UCC sections 9-102(a)(10}
and 9-311(a)3). These Article 9 sections
require the applicable CT law to provide
for an indication of the security inferest on
the CT as a “condition or result” of a pro-
cedure that creates priority for the secu-
rity interest under the applicable secured
transactions rule (which normally will be
in Article 9, e.g., at section 9-317(a}(2)).
Thus, the priority rule is found in the ap-
plicable secured transactions law, which
is normally Article 9, not in the CT law. ™

57. See aiso supre this text Part L, and discussion of Wilsery in-
Jra. Naote again that most commonly the choiee of applicable
law uncier § 9-303(c) is a jurisdiction thal bas enacted UCC
Articte 9. This will be the case if the CT has been created by
2 state, as all states have enacted the VCC; however, it may
nol be the case if the CL was created by an Indian tribe that
has not eracted the UCC, Thas, for example, if the security
interest was created under Oklahoma UCC Article 9 pursuant
10088 1-301, 9-109(a) and 9-203, and the collatera is a vehicle
covered by an Indian tribal CT as defined in § 9-102(a)(10),
then under § 9-303(c) the priority of the seeurity interest will
b deterntined under the secured ransactions law of the tribe
that ercated the CT. I7 that wibe has not adopted UCC Article
9 or an equivalent priority starute, the applicable priotity rules
sheuld include the common law of that tribe. Thus, recognition
of atribal CT under § 9-102¢a)( 1) means not enly recognition
of tribal perfection pursuant to § 9-31 1¢a)(3) but also application
af ribal priorty rules pursuant to § 9-303(c). However, note
a3so that in Wilsery the Tenth Circuit was somewhat dismissive
of this use of Lhe tribal common law, al least on the recond in

{ Continied on next puge)




106

QUARTERLY REPORT

The purpose of the CT law is to provide a
perfection mechanism that will result in
public notice, and result in priority under
the applicable secured transactions law,

Article 9 defers 1o the CT law
procedure for indicating the security
interest on the CT as a mechanism for
providing public notice and achieving
perfection under Article 9, in effect
as the equivalent of filing an Article 9
financing statement (see, e.g., section
9-311(b)), as a means to achieve priority
under the applicable priority rules, which
normally are in Article 9 but could be
in other applicable law.” Clearly it is
not necessary or appropriate for these
priority tules to appear in the CT law.

As noted above,™ few if any state CT
laws adequately provide priority rules
governing security interests. It would
be superfluous to do so, given the exclu-
sive and comprehensive state law prior-
ity system in Article 9. But all state CT
[aws (and the Creek Nation law at issue
in Wilserv) provide a means to achieve
perfection by CT lien entry, which then
mmay result in priority under Article 9 or
other law.% Thus, Article 9 sections 9-
102(a)(10) and 9-311(a)(3) require a CT
law with a perfection mechanism that in-
cludes a procedure intended to result in
public notice by an indication on the CT
(the equivalent of an Article 9 financing
statement--again see section 9-311(h));
compliance with this procedure then
constitutes perfection under Article 9
and establishes priority under Article 9 or
other applicable secured transactions law
(the applicable priority law is determined
in part pursuant to section 9-303(¢)).

Article 9 requires only that the CT
law result in such priority and include
a procedure intended to provide public

57, (Conrivited from previvas page}

Lhal case, holding that because there wus no apparent tribal
secured rransaction law, there coutd be no tribal CT under the
definition at Oklahoma § S-102(a)(10Y. See Tarther discussion
infra al parts VIL-V11,

38, fd. Generally, other law will not apply except 0 the extent
Asticle 9 provides or is preempted. e.g.. by lederal law. See

UCC §§ 9-109 and 9-303,

39 See supra notes 57-58 and accompanying it supee Part 1,

6l fd,

notice, by means of a requirement that the
CT law provide a procedure designed to
indicate the security interest on the CT.
The CT law should not, and normally
will not, go beyond this to provide pri-
ority rules. To do so would only create
conflicts with the priority rules in Article
9 and other secured transaction laws.®

Thus the Creek Nation CT law, though
perhaps not a model of clarity on these
issues, should be sufficient under the
standards of sections 9-102¢(a)(10) and
9-311(a)(3) despite its lack of priority
rules. Of course, it would be better if the
tribes (and states) could avoid these kinds
of problems by enacting CT laws (such as
UCOTA) that are better integrated with
the UCC, and if the tribes would also
enact Article 9 (to provide the underly-
ing secured transaction priority rules),
but in the meantime it is not helpful for
the courts to misinterpret the Article 9
standards for a CT law, as provided in
sections 9-102¢z)(10) and 9-311(a)3).

There is one more point to be made
about the Article 9 definition at section
9-102(a)(10): The seemingly cumber-
some references in sections 9-102(a)(1)
and 9-311(a)(3), to an indication of the
security interest on the CT as *a condition
orresult” of the process leading to perfec-
tion and priority, recognize that some CT
laws require an indication on the CT as
a prerequisite to perfection, while others
do not, providing instead that an indica-
tion of the security interest on the CT is
a result (not a condition) of the process
leading to perfection and priority. So the
“condition or result” language in sections
9-102(a)(1() and 9-311¢a)(3) is there to
pick up both types of statutes. Clearly
Article @ does not reguire an indication
on the CT as a precondition to perfection;
it is sufficient if the CT law provides for
the security interest to be indicated on the
CT as aresult of the process creating per-
fection and leading to priority under Ar-
ticie 9 or other secured transactions law.

Similarly, us noted above, scctions
9-102¢a)(10) and 9-311(a)3) cannot

Ol Foran example, yee Campbell. supra note 12, This is & primary
reason forenacting a comprehensive CT law sueh as UCOTA,
which {ils into the UCC without creating such conflicts.

logically be read to require the CT law
to include or specifically reference the
Article 9 perfection and priority rules;
no state CT law is likely to meet that
requirement. Thus, it is enough that the
CT law provides: (1} a means to achieve
perfection and priority under Article 9 or
other applicable law; and (2) a process
providing for indication of the security
interest on the CT as a result. Sections
9-102(a)(10) and 9-311(aX3) do not re-
quire any other linkage between Article
9, the applicable priority rule, and the CT
faw, other than a CT law that meets these
two requirements as stated at sections
9-102(a)(10) and 9-311{a)(3). Simply
stated, this requires a CT law with a
mechanism that results in perfection
and priority under Article 9 or other
law, and is designed to provide an indi-
cation of the security interest on the CT
in order to serve a public notice function.

In view of the apparent confusion,
this basic point is worthy of emphasis.
The language defining an appropriate
“certificate of title statute™ at sections
9-102(a)(10) and 9-31 [{a)(3) may seem
awkward,* but is there for a reason, and
remains necessary due to the great vari-
ety of CT laws it must relate to. Clearly
it does not require a CT law expressiy
stating that an indication of the security
interest on the CT is a condition or result
of having priority under Article 9. It is
enough that the CT law provides for
an indication of the security interest on
the CT, and that such indication results
from procedures achieving perfection

62, As chair of the American Bar Assoviation, Section of Busi-
ness Law, UCC Commitiee Task Force on State Cerlilicate
of Tite Laws, your author (along with many others) advise
the Dralting Commniitiee revising Article 9 in the 1990s, with
respect Lo CT issues. The definition of CT at §§ 9~ 102(a)}(10)
and 9-311(a}(3) is drawn from prior tanguage that dates 1o the
origing of the UCC, and reflects the need for Article 9 to interact
with great variations in state O laws. This Atticle 9 Janguage
worked well for some 50 years afier promulgation of the original
UCC. and neither your autiwr nor (to my knowledge) aryone
else supgested i the Article 9 Drafting Committee that it be
changed. See afvo discussion of the Article % context, infra at
Par V.C. .

Al this writing. the cayrent Drafting Commitiee on Amend-
ments to UCC Article 9 is proposing to add language to the
definition of CT at 4 9-102(a)( L0}, o include certait electronic
tecords within the delinition of C1, See 2009 NCCUSL Annoal
Meeting Draft, Amendeents to UCC Asticle §, § 9-102(a)(10)
(July 9-16, 2009} An expanded Comment to § 9.102 is akso
proposed, dealing with CT perfection. £/, Based on a prelimi-
nary analysis, it does not appear that this directly affeets the
issacs diseussed in this articie, Howeser, see infra nore Y1,
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and priority in conjunction with other
law, In essence, it is required that the
CT law provide a procedure that may
result in priority under other law, not
that the CT law articulate an explana-
tion of how that result is achieved.

1t would be asking far too much to re-
quire that any CT law and procedure pro-
vide a comprehensive system of priority
rules for security interests. No state CT
law does this. That is the job of Article
S or other law (see sections 9-109 and 9-
303(b)); the deference 1o the applicable
CT law at section 9-311(a)(3) is expressly
limited to the mechanics of perfection,
and does not include priority. The choice
of law for priority rules as to collateral
covered by a CT is at section 9-303(c),
and that reference is not limited to the
applicable CT law. So it should be clear:
An argument that sections 9-102(a)(10)
and 9-311(a)(3) require a CT law with
priority provisions is flat wrong. Thisis a
fundamental issue, as a misunderstanding
on this point could cast doubt on virtu-
ally every CT law in the United States.
Instead, in order to understand how the
CT law relates to the applicable priority
rules, and the implications for cases like
Wilserv, a further consideration of the CT
law in the overall context of Article 9
and secured transactions law is required.

. The Article 9 Context

As noted above, the language in
Asticle 9 sections 9-102(a)(10) and
9-311(a)3), requiring a CT law pro-
cedure that provides for the security
interest to be indicated on the CT as a
condition or result of obtaining priority,
does not require a CT law that refer-
ences, duplicates, or incorporates the
Articie 9 perfection and priority rules.
Sections 9-102{a}(10) and 9-311(a)(3)
merely require that the CT law provide

-amechanism to create perfection under

Article 9.% The word “perfection” could
‘not be used in the Article 9 references to

~1the CT law at sections 9-102{a)(10) and
9-311(a}3), because CT laws predate

63, See UCC §§ 9-303(c), 9-308(a), 9-310, and 9-31 1(a), {b).

Article 9 and therefore (as when the
original Article 9 was written) often do
not use or recognize the term “perfec-
tion.” Instead they used (and often still
use) obsolete terminology such as “lien
entry” to describe the mechanism for per-
fection of a security interest in a vehicle,
Because the terminology used in state
CT laws was (and is) so nonuniform and
obsolete, and does not fit with the Ar-
ticle 9 terminology, it was necessary for
the drafters of Article 9 to use generic
language describing the intended result
of perfection (e.g., priority over a lien
creditor), rather than expressly requiring
the CT law to be a means of Article ¢
“perfection.” As noted, this language in
the definition of a “certificate of title stat-
ute” in old Article 9 caused no problems
and was carried forward from old Article
9 into the 1998 revisions of Article 9 at
sections 9-102(a) 10) and 9-311(a)(3).%
Thus, UCC sections 9-102(a)10)
and 9-311{(a}3) require a CT law that
provides: (1) a mechanism for creating
Article 9 perfection which, in conjunc-
tion with Article 9 or the other applicable
priority rules, results in priority over a
subsequent lien creditor; and (2) a pro-
cess designed to provide an indication
of the security interest on the CT as a
means of public notice, as a condition or
result of such perfection. An appropriate
statutory analysis in a case like Wilserv
thus proceeds as follows: The applicable
Article 9 covers the initial security inter-
est issues, including the scope of the law
and creation (attachment) of the security
interest, pursuant to sections 9-109(a)
and 9-203. Article 9 then defers to the
applicable CT law perfection mecha-
nism via sections 9-303 and 9-311(a)(3),
requiring a CT law that qualifies un-
der section 9-311{a)(3) and section
9-102{a){10). This requires a CT law that;
(1) provides a mechanism for achieving
perfection and priority under Article 9 or
other law; and (2) is designed to result in
an-indication of the security interest on
the CT. It does not require a CT law that
states or expressly provides priority rules.

64, See supra nole 62,

Having determined that the security
interest is perfected pursuant to the ap-
plicable CT law, priority is then deter-
mined under Article 9 or the other priority
rules of the jurisdiction that created the
CT (pursuant to the choice of law rule at
section 9-303). Two different versions of
Article 9 (or other secured transactions
law) may apply: The forum will apply
its own Article 9 to determine such is-
sues as scope, attachment, and choice of
law (pursuant to sections 1-301, 9-109,
and 9-303); then wilt apply the CT law
and Article 9 (or other secured transac-
tions law) of the state that created the
CT, to determine perfection and priority
{pursuant to sections 9-303) and 9-311,

Article 9 section 9-303 determines
which CT law is applicable for purposes
of achieving perfection pursuant to sec-
tion 9-311(a)3), and then applies the
secured transactions law of that state to
determine priority. The applicable CT
law provides the mechanism for achiev-
ing perfection, in conjunction with the
secured transactions law of that jurisdic-
tion, e.g., sections 9-308(a), 9-310(h),
and 9-317 if the jurisdiction has enacted
Article 9. The security interest is thus
perfected for purposes of the applicable
secured transactions law by means of
compliance with the requirements of
the applicable CT law, pursuant to the
choice of law rules at Article 9 sections
0-303(c) and 9-311{a)(3), and priority is
then determined pursuant to the secured
transactions priority rules of the jurisdic-
tion whose CT covers the vehicle, pur-
suant to section 9-303(c). The resulting
priority is recognized under Articie 9,
pursuant to sections 9-109 and 9-303(c).

Again, this does not require the CT law
to include priority provisions, only that it
be a means of achieving perfection and
priority under the otherwise applicable
secured transactions faw. In the case of
a CT created by one of the fifty states for
example, section 9-303(c) will reference
the priority rules of the applicable Article
9 (e.g., at Article 9 section 9-317), pro-
viding priority for the perfected security
interest over a subscquent lien creditor.
In the case of a tribal CT, the equivalent
tribal priority rules must be considered.
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D.  The Impact of Tribal Law

The analysis in a case like Wilsery
is complicated by the fact that the ref-
erence in Article 9 section 9-303(c),
to the priority rules of the jurisdiction
that created the CT, is a reference to
the priority law of a tribal nation, As
the banksuptcy court, the Tenth Circuit
BAP, and uvltimately the Tenth Circuit
itself pointed out, no evidence of such
law was provided in the Wilserv case.®

There (s no requirement, in Article
9 or clsewhere, for a comprehensive
secured transactions priority law, e.g., a
Creek Nation commercial code (althou gh
ot course such would be very helpful, and
would help avoid cases like Wilsery).
Section 9-303(c) defers 1o the law of the
Jurisdiction that created the CT, which
in Wilserv was Creek Nation law, as to
the mechanics of CT perfection, the ef-
fect of that perfection or nonperfection,
and the resulting priority. This requires
reference to the tribal law to resolve these
issues, whatever that law is. The Amici
argued in Wilserv that perfection was
achieved pursuant to Article 9 sections
9-303(c) and 9-311(a)3), incorporating
by reference the Creek Nation CT Hen
entry procedure as a mechanism for per-
fection. Article 9 of the forum continued
Lo govern any remaining issues relating
Lo scope, attachment, and enforcement,
pursuant {o sections 1-301 and 9-109(a),
and the agreement of the parties. The
Article 9 reference to Creek Nation law
at section 9-303(¢) is a deference to the
tribal perfection and priority rules (and
the other effects of perfection). In a case
like Wilserv, this requires an inquiry into
tribal law to determine how that law
would resolve a priority contlict between
an Atticle 9 security interest perfected on

a tribal CT and a state law lien creditor.

65, See Patrick J. Malloy, 1T, Trustes v, Wilserv Cradit Unicn, BAP
No. NO-06-76, 2007 WI.45918 {Orcler and Judgment, filed Jun,
9, 2007), slip op, at 5: “The Credit Union has not provided the
Court with any appicable Muscoges Nation law providing for
the perfection or priority of a licn on g motor vehicle™ Patrick
- Malloy, [11, Trustee v. Wilsery Credit Union, No. (05-13352-R
(Rankr. N.E%. Okta, June 7, 2000). slip. op. al 112" TTe partics
did not supply any Creek Nation Jaw reseihling a commner-
cial code or procedure that governs [the | creation. peetection,
privrity, or foreclossre of Lens on personad property,” See vilyo
duseussion of the Tenth Cireui opinion, infra al I VIE

In Wilserv, all three courts concluded
that the Creek Nation had no law or pro-
cedure governing such priority disputes,
or at least that such evidence was not pro-
vided (and of course a lack of evidence
may relate to the burden of proof). But
the Article 9 choice of law rule at section
9-303(c) directs a court to apply the local
law of the referenced jurisdiction (here,
the Creek Nation) to resolve this priority
contlict, no matter what that law says or
does not say. Irn the absence of evidence
as to that law, the Amici argued for a re-
mand to determine it. A tribal commercial
code would be nice, but is not required. In
the absence of a tribal commercial code,
Amici argued that section 9-303(c) re-
quires an inquiry into the “common law”
of the Creek Nation, to determine how it
woulkd handle a similar priority dispute,

In the view of the Amici, Article 9
perfection was achieved in Wilsery via
Oklahoma UCC Article 9 and the Creek
Nation CT procedure, pursuant to UCC
sections 1-301, 9-109, and 9-303(c}, and
a proper anatysis would then shift hack
to Article 9 and other law to determine
priority and enforcement issues. In
Wilserv, section 9-303(c) seemingly
required an analysis of Creek Nation
taw o resolve the priority conflict.
There is no requirement in all of this
that the Creek Nation CT procedure (or
any other tribal law) include a parallel
set of Article 9 perfection and priority

rules in arder to qualify under Article 9,
or that the tribal CT law cxpressly state
what law governs priority, or incorpo-
rate the Article 9 rules on perfection and
priority; Article 9 clearly applies, by its
own terms, to resolve certain issues and
as to other issues it directs the analysis to
other applicable law, whatever it may be.

The Articie 9 deference to the CT law
atsection 9-311(a)(3) is specifically lim-
ited to the mechanics of petfection, and
providing those mechanics is all that the
state or tribal CT law need do. Section
9-303 then directs the analysis to the ap-
plicable priority law. As discussed below
at Parts VII. and VIIL., the Tenth Circuit
opinion in Wilserv basically follows this
analysis, except as to one crucial point:
The Tenth Circuit hkeld that, absent
evidence of a sufficient tribal secured

transactions law, the tribal CT is not a
CT under Article 9 and therefore sections
9-303 and 9-311(2)(3} (otherwise defer-
ring to the tribal CT law) do not apply.

E. Summary

There is nothing in UCC Article 9 that
requires a tribal CT procedure (or any state
CT iaw) to expressly include or reference
the applicable priority rules (whether they
are in Article 9 or elsewhere), or the con-
sequences that result from providing an
indication of a security interest on the
CT. If this were the test, many state CT
laws currently in force would fail to
qualify, and the perfection of vehicle
security interests all over the United
States could be called into question.

When Article 9 says at sections
9-102(a)(10) and 9-311(a)3) that the
applicable CT Taw must provide for an
indication of the sccurity interest on the
CT as a means or result of obtaining pri-
ority, it simply means the CT law must
provide an avenue to that result. It does
not mean the CT law must restate the
law of security interests, or replicate the
Article 9 perfection and priority rules, or
reaffirm the limited reference to the CT
faw in Article 9, as all of that is already
specified in Article 9 at sections 9-109,
9-303(c) and 9-311{a)3). The Article
9 language at sections 9-102{a)(10)

and 9-311(a)(3) {defining “certificate
of title”) simply requires a procedure de-
signed to result in indication of a security
interest on the CT as a means to provide
public notice, i.e., the equivalent of filing
an Article 9 financing statement, in order
to create perfection and priority pursuant
to Article 9 and other appiicable law.%
Whether that results in priority in a given
case then depends on Article 9 or the oth-
cr applicable law, determined pursuant to
the choice of law rule at section 9-303(c).

Any other interpretation of sections
9-102(a}(10) and 9-311(a)(3) and (b)
would mean that every state CT law
could potentially meet the same fare
as the Creck Nation faw did in Wilsery,

00, See 3§ 9-308¢a), 9310, and 9-3H(a N 3) and (h).
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because few if any state CT laws include
sufficient priority rules or expressly pro-
vide for perfection under the applicable
rules of Article 9 or other law. CT laws
don’t need to do this, and should not,
because that is the role of Article 9, not
the CT law. Any other view would mean
that every state would apply an unrealis-
tic and inappropriate test to every other
state’s CT law, under Article 9 sections
9-102(a)(10) and 9-311(a)(3). This could
lead the courts of every state to question
the CT laws of other states, perhaps
then refusing to recognize security in-
terests perfected in other states, creating
absurd and unnecessary problems in
the vehicle financing industry nation-
wide. This is obviously not a correct
or intended interpretation of Article 9.
The facts of Wilserv required ap-
plication of the tribal CT procedure to
determine whether the mechanics of
perfection have been achieved, and ap-
plication of tribai priority law to resolve
the priority conflict in the case, pursuant
to the choice of law rules at section 9-303.
This means an analysis of the tribal law
governing secured transaction priorities,
to determine how a tribal court would rule
in the case. This is a relatively straight-
forward exercise if the tribe has enacted
Article 9; otherwise, it seemingly would
require consideration of iribal common
law, including, if appropriate, applica-
tion by analogy of the tribe’s version (or
variation) of the nearly universal “first
in time, first in right” basic priority rule.
1t 1s on this issue that the Tenth Circuit
decision in Wilserv may have its most
immediate impact: In Wilserv, the Tenth
Circuit indicated that a reliance on tribal
common law (at feast as such law was
documented in the Wilserv case} is not
enough, and that the result is that tribal
CTs (and lien entries) are not recog-
nized under Article 9 or in bankruptcy.
As noted below at Parts VI.-VIL, the
_consequences may be significant.
» ~Clearly the smooth functioning of

: .-this area of law will be facilitated if

the tribes and states enact UCOTA,

“and the tribes enact Article 9. But in

“the meantime it is important for all par-
“ties to understand the existing relation

between state and tribal Taws, as dis-
cussed by the Tenth Circuit in Wilserv.

VI. The Tenth Circuit Decision in
Wilsery

On January 24, 2008 the Tenth Circuit
U.S. Court of Appeals itssued its deci-
sion in Malloy v. Wilserv Credir Union
{In re Harper),” affirming the decision
of the Tenth Circuit BAP,* and holding
that the Creek Nation CT was not a CT
as that term is defined in UCC Article
9.% Thus, the Tenth Circuit concluded,
the Article 9 deference to perfection
under the CT law™ did not apply, and
because the security interest was not
otherwise perfected under Article 9, it
was “avoidable” by bankruptcy trustee
under 11 U.S.C. section 544(a).”!

The court’s foundational conclusion
was that the Creek Nation CT did not
qualify as a CT under Article 9 because
neither the tribal CT law nor any other
Creek Nation law provided for the per-
fection and priority of a security interest
indicated on a Creek Nation CT.” There-
fore, the CT did not meet the Article 9
requirement that the CT be created pursu-
ant to a law that provides for indication
of the security interest on the CT as a
condition or result of priority over a lien
creditor.™ The Tenth Circuit disagreed
on this point with the Amici brief,™
which argued that the UCC Article 9
rules at sections 9-102(a)(10), 9-303(c)
and 9-311(a)(3) require the court to con-
sider what the result would be under the
priority law of the jurisdiction that cre-
ated the CT, whether that priority law is
expressed in a statute or common law,”™

67. 316 F.3d tiRD {I10th Cir. 2008).

68, fn re Harper, 2007 WL 45918 (10th Cir. BAP Jan. 9, 2007},
09, UCC § 9-102a} 10}, See supra Part V1L

F0. UCC § 9-311(a)3).

Tl Wifsery, supra note 67, No, 07-3016, slip op. at 2.

T2 dd oals.

73, Id {paraphrasing the requirements of UCC §§ % 102(a)( [D) and
9-311¢a)3))

T4, Coauthored by your author. See supra note 50,

T30 Wilsery; supre oote 67, No. 070510 slip o, at 15,

Instead, the court concluded that, in the
absence of evidence of a proper tribal
statute, “there is too liftle to go on.”?

The good news is that, in reaching
this conclusion (and whether or not cne
agrees with it), the court conducted a
basically sound analysis of Article 9
and its relation to the applicable CT law
(as did the bankruptcy court and BAP
in their tarns), and thus Wilserv has
much to commend it in terms of reaf-
firming essential legal principles. Along
the way the Tenth Circuil opinion also
addressed some related issues, though
not always resolving them because of
its ultimate disposition on the grounds
noted above. Each of these aspects of
the Wilserv decision is noted below.

The court noted various alternatives
to CT lien entry perfection, as relevant in
a case like Wilserv where the attempted
CT pertection was held to be inefTec-
tive. The potential alternatives noted
by the court inclade: (1} perfection by
filing (section 9-310(a)); (2) petfection
pursuant to a tribal law or procedure
under the nonuniform 2005 Oklahoma
amendment at section 1-9-311(a)(4)
(not applicable here because the Creek
Nation was deemed not to have a suffi-
cient law or procedure to qualify the CT
as such under Article 9 (see supra Part
1V.), and because the secured party did
not meet the thirty day deadline in the
2003 Oklahoma amendment); (3) Title
47 Okla. Stat. section 11 10{A)(1Yand (G)
{the Oklahoma CT law), which purports
to recognize tribal CTs but was deemed
inapplicable, again due to the lack of a
sufficient tribal law;™ and (4) automatic
perfection of a purchasc-money security
interest (PMSI) in consumer goods un-
der UCC section 9-309(1) (inapplicable
in Wilsery because the secured party was

76. [d. This appears to give oo little weight to the role of common
faw, althongh clearly a iribal secured transactions statute would
help. Or the latter, see, ¢.g., Bruce A, King, The Model Tribat
Secured Transactions Act and Tribal Evonomic Developient,
61 Consumer Fin. L.Q. Rep. 804 (2007).

T7. See discussion in this text below. The court should have alse
noted that Title 47 Okla. Stat. § 1110 does not apply on these
facts because that is not the correct choice of law under Article
9 § $-303(c). Regrettably, the cowt declined to recognize this
basic point, which has previousty caused confusion for other
couris and vnder Wilserv may do so again. See discussion supre
at Part I, and immediately below,
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deemed not to have a PMSI).™ The Tenth
Circuit also rejected a constitutional ar-
gument based on the Prairie Band case,
on grounds that the issucs in Wilserv
were fundamentally different and did
not implicate constitutional issues.”

A slight disappointment in the Tenth
Cireuit opinion (from your author’s pes-
spective, and aside from the outcome)
was the court’s decision not to address
a fundamental point, raised in the Amici
brief: that the Oklahoma CT law (Title 47
Okla. Stat. section 1110) does not apply
to a CT created by another furisdiction,
and would only apply if an application
tor an Oklahoma CT or an (Oklahoma
lien entry form had been filed. This
is clearly the law on these facts under
UCC sections 1-301, 9-109, 9-301, and
9-303(c).* Since the court rejected the
application of Title 47 for other reasons,
the court was free to disregard this point.
However, it would seem that Article 9 is
clear on this point,” and the court could
easily have cited this as an additional
(and even more fundamental} reason
why Title 47 did not apply, thereby
clarifying some potentially misleading
language in other Oklahoma bankruptcy
cases that form part of the case law on
this issue.* Tnstead the Wilserv court was
content to describe these basic points as
“Interesting arguments” that did not need
to be addressed,® because as noted the
court decided the case on other grounds.

T8, Wilserv, supra note 67, No, 07-0516, slip op. at 7-10. Al this
poinl the court also noted its rejection of varions subrogation
and equitable subordination arguments. /4. Ihese were rejected
by the Tenth Circuit and the lower courls, for various 1eas0ns
stated by the courts (refating 10 application of thesc theuries
of Taw). More properly, the cquitable subordination theory is
displaced by UCC Article [ See Wiisery, Yupra note 67, No.
07-0316, slip op., al [8-19, and UCC Amicle 1 § 1-103(b).
The court’s rejection of the PMS] and subrogation arguments
s more questionable, See, e.g., Harrell & Miller, saepro pole 1,
al 2205-06 and w06 and 18-[9.

9. Wilsery, supra note 67, No, 070516, at 18-19, ciling Prairie
Bend, 346 U.S. 1072 (20085}, This [roint is correct, as the isste in
Wilsery relaled 1o the definition of "certilicale of te” in DEC
section §- 102ta) [0), which docs nol have a direct constitational
dimension.

80, UCOTA is even more ciear on this point. See infra this text at
Purt VITI,

Bl See id; and again see UCC §8 1-301, 9-100, 9-301, and
9-303(c).

82, See fnse Snell, Na, 04-14329-M (Bankr NI, Okta. Sept. 5.
2005), discussed stpra at Part 111,

83 Wilsery, supra uote 67, No. 07-3016, shpop, at £2.

Of course, this hardly qualifies as a valid
criticism of the Wilserv decision; one
cannot expect a court to reach out and
unnecessarily address every issue. But it
does leave an important issue potentially
subject to continuing judicial confusion,
in an area of law where there is already
more than enough of that to go around.

As noted, the basic decision in
Wilserv was that the Creck Nation CT
was not a CT for purposes of perfecting
security interests, under UCC Article 9
section 9-102(a)(10), due to a lack of
sufficient tribal CT and secured trans-
action laws, But the decision also has
various interesting and potential sec-
ondary implications, as discussed below,

VIL Implications of Wilsery

An obvious implication of Wilsery
is that secured parties everywhere, who
have relicd on tribal CT lien entry as a
means of perfection, may have concerns
about the effectiveness of that perfection.
One can imagine that bankruptey trust-
ees may examine tribal CT perfections
very closely, especially in cases where
a tribe does not have a full-blown CT
and secured transactions law,® looking
for a basis to avoid the security inter-
est. Thus we may sce more such cases.

For secured parties, the good news
is that there are still some lines of de-
fense. The numerous altematives to CT
pertection, rejected in Wilserv on the
facts of that case, may apply in many
other cases, e.g.: (1) it may be possible
for the secured party to perfect by filing
a financing statement pursuant to UCC
section 9-310(a), in cases where there
is no CT (in some instances, secured
parties with credit contracts secured by
certain teibal CT lien entries may wish
to file financing statements as a “hack-
up” means of perfection, although this
is obviously impractical in other cases);
{2) in many cases the sccured party
will have a PMST subject to automatic

B At this writing several OKlahoma trihes, including the Cherokee
Nation, buve adopied UCOTA andfor Article 9,

83, See sepra (s [exoat notes 77-78,

perfection under UCC section 9-309(1),
again if there is no CT (creditors may
wish to avoid non-PMSI [i.e., refinanc-
ing] transactions involving questionable
tribal CTs, in order to stay within the
possible protection of section 9-309);
(3) in some cases the tribe in question
may have clearly defined ruies (e.g.,
by enactment of UCC Article 9 and/or
UCOTA) to support a valid CT perfection
mechanism (obviously fribal enactment
of Articie 9 and UCOTA would avoid
much uncertainty on these issues); and
(4) finally, the reliance of the Wilserv de-
cision on its analysis of the Creek Nation
law means that a similar de nove analysis
may be required in other cases, perhaps
with results different than in Wilserv.

Finally, although not noted in the
Wilserv case, and perhaps not entirely
clear under many current CT laws (but
quite clear under UCOTA,; see infra Part
VIIL.), itis possible that filing a “lien en-
try” form under the state’s CT law could
constitute perfection in that state in cases
where no valid CT has been issued in any
Jurisdiction, This requires an analysis of
the state’s conflicts of law rules and CT
law, as well as UCC sections 1-301 and
9-301 (and may raise difficult issues in
the context of tribal law®), but offers
the prospect of another afternative in
cases where the vehicle is covered by
an inadequate CT law. As noted infra
at Part VIIL, enactment of UCOTA by
the state clarifies this. In the absence
of UCOTA, this multiplicity of alter-
natives alone poses unnecessary chal-
lenges and risks in these transactions.

Absent a solution like UCOTA (as
noted infra at Part VL), the focus in
Wilserv on the need for evidence of tribal
law means that each applicable tribal law
may need to be examined, and reexam-
ined whenever there is a change in that
law, on essentially a case-by-case basis.
Moreover, the standards for that review
arc not entirely clear. Obvicusly, a tribe
that has enacted UCOTA and Article 9
will have a sufficient statutory basis for

86, See, e.g., Horrell & Miller, siprra nate |, al 2208-09, noting
soinwe of these issues,
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CT perfection. But what about the others?
What kind of statute, other than UCOTA
and Article 9, is sufficient? Is evidence
of tribal common law ever enough?

Wilserv leaves these issues in a state
of counterproductive uncertainty, and
considerable litigation may be needed
to resolve these matters on an individu-
alized basis, perhaps with some nasty
surprises along the way. This cannot
help having an adverse impact on the
cost and availability of credit {just as
these problems are already growing).¥
The good news for secured parties, one
supposes, is that such litigation wiil pro-
vide an opportunity for secured parties to
relitigate the sufficiency of a tribal CT in
virtually every case, with the hope that
each time a tribal law is attacked there
will be something in that law to distin-
guish it from the Wilserv case and mect
the test for a CT in Article 9 section
0-102(a)(10). For the tribes that have en-
acted UCOTA and Article 9, defense of
the CT law is easy and this alone should
discourage additional litigation. And, of
course, it is all part of & problem that the
other tribes can casily fix, anytime they
want, by enacting UCOTA and Article 9.

There are risks and opportunities in
all of this for the states as well. Obvi-
ously, the states have enacted Article
9, and all have CT statutes intended to
provide a means of CT perfection for
vehicles (and many for watercratt and
manufactured homes as well), However,
as the case law discussed here reveals,
and as illustrated by a comparison of the
issues addressed in UCOTA versus the
state of current CT laws, many CT laws
are outmoded, unclear, contradictory to
other [aw, and do not relate properly to
Article 9 and other parts of the UCC. As
aresult, significant problems are evident
with regard to these laws, and the case
law reflects this (with other problems
potentially below the surface, evident to
some but apparently not to others--yet).

' . These deficiencies in state CT laws make

87, See, e g, Associated Press, Massive new progrems aimed af
Jowsening credit, Oklahaman, Nov. 26, 2008, at 38 (reporting
that the financial bailouts pragrams to that date totaled a “stag-
gering §7 arillion™), UCOTA would e cheaper,

the problems resulting from a case like
Wilserv worse, e.g., by multiplying the is-
sues rather than providing a simple alter-
native solution as does UCOTA (see infra
Part VIIL), thereby creating new analyti-
cal complications in their uneven rela-
tion to Article 9 (see supra Parts IL-IV ).

The creativity of some of the argu-
ments asserted in the line of Oklahoma
bankruptcy cases that culminated in
Wilsery, and the intricacy (and, in some
cases, shortcomings) of the resulting
judicial analyses, suggest the potential
for as-yet unprecedented attacks on
the efficacy of some state CT laws,
The tendency of some states to enact
piecemeal CT law amendments, in an
apparent legal vacuum, e.g., authorizing
electronic records as the substitute for
a CT without addressing the related is-
sues that this raises, exacerbates this risk.

In some states the office that creates
CTs may be so preoccupied with other
issues, e.g., the federal Real 1D Act®®
and even the issuc of drivers’ licenses
for undocumented aliens, that there may
be a tendency to push aside the issues
noted here. As a result, there is at least
some risk that state CT laws will become
increasingly disconnected from the other
laws and issues relevant to routine CT
transactions, and therefore could be at
risk of being deemed inadequate under
the test required for CT perfection under
Article 9 or for other purposes.®® The
dramatic failure of the tribal CT perfec-
tion laws in Wilserv could be merely a
precursor to even bigger troubles at the
state level, perhaps ultimately puiting at
risk our entire system of state CT laws.
While that may seem far-fetched today,
1o doubt the same was thought to be
true of tribal CTs not many years ago.

88. See, g, Jo’Rena Lunsford, Geiting Real? 17 States Opposing
New 12 Law, Oklahoman, Jan. 26, 2008, at Bi, see gencrally
Elizabeth A. Muber, The Real Deal with the Real ID Act of
2003, 61 Consumer Fin. L.Q. Rep. 362 (2007).

84, Itis not the purpose of this asticle 1o create alann or point out
specific deficiencies in current stare CT lasvs, s it is sufficient
o note again that, among other things, the interface of current
CT laws with the TCC is often poor, creating unnecessary
conflicts and uncertainties that can be a breeding ground for
unheccssary litigation, The long path of the litigation that led
(¢ Wilserr, and the many disingenuous asgiments that had to
be dealt with along the way, serve to illustrate this point, See
atse Campbell, supre note 2.

Finally, it should be noted again that
the states can themselves largely ad-
dress the problems with tribal CT and
secured transaction laws, as illustrated
in Wilserv, and avoid the ensuing litiga-
tion over tribal CT laws, by enacting
UCOTA.” As noted below, UCOTA
sections 25 and 26 permit perfection by
filing a security-interest statement with
the state CT office, in cases where no
valid CT has been created in any jurisdic-
tion (assuming the CT office wishes to
accept such filings). The CT office can
set a fee which makes this economically
attractive for all parties, thus providing
a logical and convenient “back-up” sys-
tem of perfection in the event the tribal
CT fails to pass muster. Together with a
lien entry on the tribal CT, this also pro-
vides the most effective means of public
notice available. Given the probabil-
ity that, even in the most rosy scenario,
there will be tribes somewhere that issue
CTs without a proper statutory founda-
tion, this alone provides a clean, simple,
and important solution--and another
reason fo the states to enact UCOTA.

VIH. How UCOTA Addresses These
Problems

A.  Why the Other Solutions
Don’t Work

The basic problem in a case like
Wilserv is that the tribal secured trans-
actions and CT laws are deemed not
to meet the requirements of Article 9
section 9-102(a)(10). While this can
be addressed by a tribe, ¢.g., by tribal
enactinent of Article 9 and UCOTA, this
requires a tribe-by-tribe solution, and
some risks will remain as long as there
is uncertainty about tribal law. In con-
trast, enactment of UCOTA by the state
provides a simple state-wide solution that
is also respectful of tribal laws and CTs.

Solutions involving an amendment
to Article 9, like the 2005 Oklahoma
amendment at section 1-9-311(a), don’t
work because section 9-311(a) only

80, See infra Past VHE
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applies if there is a qualifying CT [aw un-
der section 9-102(a)(10) (otherwise there
is not a “certificate of title” for purposes
of the choice of Taw rules at sections
8-303 and 9-311(a)). Of course, if
the definition of “certiticate of title”
at section 9-102(a)(10) is revised,”
this change could mean that tribal CTs
are recognized under Article 9 even if
the tribal faw does not meet the current
requirements for secured transactions and
CT laws. But this would represent a more
drastic solution, and still would require
an analysis of (ribal laws in each case
(an uncertain and potentially expensive
prospect), since the result would be a
reference to tribal perfection and pri-
ority rules pursuant to section 9-303,
even if those rules were inadequate or
unclear. Again, UCOTA ofters a far
more simple and practical solution.

B. How UCOTA Solves the
Problem

There are two basic aspects to the
problem: (1) providing a choice of law
analysis that will properly address the is-
sues; and (2) providing aresull, i.e., a cho-
sen law, that works. UCOTA does both.

First, the choice of law analysis:
Current [aw, at Article 9 sections

91, This is reportedly under consideration, but it is not cicar how
Lraadly the definition will be revised or iF the change will have
a direct impact tn this context, See Seepra nole G2,

As noted supra at note 62, the current Drafting Commitiee on
Amendments Lo UCC Article 9 presented a discussion drali at
the 2009 NCCLUSL Annual Meeting, incfa 14 A proposed acd-
dition 0 § 9-102(a)( 10) to include certain CT affice electionic
files within the definition of a CT. This is apparenty intended
essentially s what UCOTA defines s an “electronic (S
thougi1 without Answering the wide range of relared questions
that are addiessed in UCOTA, For example, the Article 9 re-
vision would preserve Article 9 prerfection via § 931 t(a), hy
tleeming the CT office file w be a C1 for perfection purposes,
but does not (and cannat} cure deficiencies in staie CT laws
relating to the specifics of the CT perfection process (compure
UCOTA §§ 25-26). As 2 result it may nol be clear which CT
files constitute u CT and which do not, and whether filing o
notice of security interest s sufficient (abset a full applica-
ton for a CY). Chaice of law issues also wre implicated, as an
electronic file that constitutes a4 CT coutd Irigeer a change jn
the choice of law under § 9-303,

luthe context of wibal CTs, this mises the Pporssibility that « ribal
CT (indicaling a securily interest pertected ander tribal law)
could be displaced by creation of an electronic file in the state
CT office (however that flc ix created). This could result jg
the simultaneous creation or maintenance of mnltiple CTs, and
S0 intercsting conflicls seenaos, Plecemeal enactment ol the
proposed addition 10 § 4- 102¢a)( 10} would create noutbasmi-
tics among the states that could sdd yel anoiber dimension o
the issue. T is nor dillieuit w envision a new range of tiderstale
conflicts and litigation as & result.

9-102(a)(103, 9-303, and 9-31 1(a),
requires an arcane analysis of whether
tribal {(or state) CT and secured trans-
actions laws are sufficient to meet the
Article 9 tests. If not, another arcane
analysis is required, e.g., as to tribal
taw under the choice of law rules at
section 9-301, All of this leads to an
analysis of sometimes unclear tribal law.
In contrast, the applicability of
UCOTA is governed by UCOTA sec-
tion 4, which provides an independent
basis for the application of UCOTA in
these circumstances, a feature miss-
ing from virtually all CT laws today.
UCOTA section 4 “fits” with Article 9
section 9-303, so that a choice of law
reference in section 9-303 to a state that
has enacted UCOTA will create a seam-
less transition to UCOTA for perfection
purposes, leaving no “gap” (or contlict)
in the applicable laws. However, if scc-
tion 9-303 is inapplicable, ¢.g., because
there is not a qualifying CT under sec-
tion 9-102(a)( 10} (as in Wilserv), Article
9 section 9-301(1} will refer to the law
of the state of the deblor’s location (see
also section 9-307), for the rules govern-
ing perfection, and (as noted below} if
that staic has enacted UCOTA the result
will be application of UCOTA. This is
also consistent with UCOTA section
4{e)(2) (recognizing the enucting state’s
choice of law rules in the absence of a
CT or an agreement to the contrary),
Thus, in the absence of a CT that
qualifics as such under Article 9 sec-
tion 9-102(a)(10) (e.g., where the only
CT is a tribal CT that does not meet the
requirements of section 9-102(a)(10)),
both UCOTA section 4(e)2) and Ar-
ticle 9 section 9-301(1) will refer to
the law of the debtor’s location. If that
Jurisdiction has enacted UCQOTA, that
will trigger application of UCOTA scc-
tion 26, Section 26 will apply directly,
by its own terms, pursuant to section
26(a): “...a securily interest in a vehicie
may be perfected only by a security-in-
lerest statement that is effective under
[UCOTA] Section 25.” Section 26(a)
also states that perfection occurs upon
receipt of the sccurity-interest statement
by the appropriate office under section
25, or attachment under Article 9 section

9-203, whichever is later. UCOTA sec-
tion 26(d) defers to Article 9 for vehicles
held as inventory, consistent with Article
9 section 9-311(d), and provides for per-
fection by possession only as provided in
Article 9 sections 9-311(b) and 9-316(d).

While this result is provided
directly under Article 9 section 9-301
and TUCOTA section 26(a), it is also
provided for under Article 9 sections
9-102(a)(10) and 9-311{a). Section
9-311(a)(2) defers to the enacting state's
CT law (in our hypothetical UCOTA) for
purposes of perfection, if that CT law
“provides for a security interest to be
indicated on the [CT] as a condition or
result of perfection, {or is a] non | UCC)
central filing statute.” UCOTA clearly
qualifies for that reference to a CT law;
thus (assuming enactment of UCOTA
and its incorporation by reference at
Article 9 section 9-3] 1{a)(2)), UCOTA
section 26(a) wouid be applicable in
a Wilserv scenario (where there is no
qualifying CT that covers the vehicle),
both pursuant to Article 9 section
9-311(a}2) and UCOTA section 26(a).
As n other respects, UCOTA solves the
Wilserv problem in a manner consistent
with the UCC and other law, without
disrupting current norms and practices.

C.  Practice Under UCOTA

Assuming enactment of UCOTA, in
a case like Wilserv where the vehicle is
covered by a tribal CT that may or may
not qualify as such under Article 9 sec-
tion 9-102(a)(10), the secured party could
simply file a security-interest statement
with the state CT office under UCOTA
sections 25-26, as an adjunct to a lien
entry on the tribal CT. If the tribal CT lien
entry turns out (o be a sufficient means
of perfection under Article 9 sections
9-102(a)(10), 9-303, and 9-311(a), the
state filing will be unnecessary {though
perhaps still a useful form of public
notice). But if there is a question as to
the validity of the tribal CT under sec-
tion 9-102(a)(10), or the tribal CT lien
entry is attacked under tribal law, the
state filing under UCOTA is u useful
and cost-effective alternative means of
perfection, Either way, the UCOTA filin I
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is cheap insurance, if there is any doubt
about tribal CT lien entry perfection.
The filings under UCOTA also would
represent additional fee income for the
CT office, and some CT offices already
allow similar filings (e.g., a lien entry
form without an accompanying CT or
CT application). This is currenily also
important in entirely ditferent scenarios,
e.g., where the secured party finances
a new vehicle purchase and the buyer
fails to apply for a new CT or delays
the application beyond the thirty day
peried provided in section 547 of the
Bankruptcy Code.” UCOTA will not
require any change in this filing office
procedure in those states (note that the
statutory basis for that procedure, provid-
ed by UCOTA, is often missing in current
CT laws). Most current CT laws do not
provide an independent basis for filing a
lien entry form, in the absence of a CT
or CT application. As illustrated by the
Oklahoma cases noted in this article, this
means there is no basis for recognizing a
lien entry form filed with the state CT of-
fice as a means of perfection for a vehicle
covered by a tribal CT (or not yet covered
by any CT) even if the state CT office ac-
cepts such filings. Once again, UCOTA
resolves this problem, by providing a
clear “fit” with Article 9 and providing
a proper basts for perfection in cases
not covered by other appropriate laws.

IX. Conclusion

The 2005 Oklahoma amendment at
section 9-311(a)(4) illustrates the pitfalls
for a state enacting piecemeal solutions to
CT problems; it was an effort to resolve
the basic issues highlighted in Lawseon,
Dalton, and Snell, as regards the validity
of lien entry perfection under tribai CT
procedures. Unfortunately, the related
laws and issues are so complex and in-
tertwined that such solutions are likely
to do more harm than good. The 2005
Oklahoma amendment, for example,
does not (and cannot} address the ba-
sic viability and interpretation of tribal

9T TEULS.CL§ AT H3NR})

CT and secured transactions laws, and
further comes at a significant cost in
terms of nonuniformity and choice of
law uncertainty. As a result, much of
the confusion and uncertainty caused
by previous analytical [apses in these
case decisions remains unresolved, even
exaccrbated, leaving the potential for
residuai misunderstandings about the
proper roles of the various laws involved.
As a result, a case like Wilserv probably
was inevitable, and it may not be the last.
As has been demonstrated before, CT
issues can quickly become more com-
plicated than anticipated, and analytical
errors in ong case can be multiplied in
future years in others.”* Fortunately, in
this context there is a siruple and easy
solution, presently available for both
the states and tribes. The enactment of
UCOTA can resolve or prevent all of
these problems. In the meantime, the po-
tential for considerable mischief remains.
Among the residual questions left
unanswered or needlessly lingering
after Wilserv are: (1) Will courts persist
in seriously considering unmerited argu-
ments that a state’s CT' law applies to CTs
created by other jurisdictions, including
Indian tribes?; (2) will the courts contime
to seriously consider arguments that a
state CT law is the proper place for se-
cured transaction priority rules that effec-
tively contradict the state’s Article 9 as to
secured transactions priority issues?; (3)
is a CT valid under section 9-102{(a)(10)
and 9-311(a)(3) only if the tribal law
includes specific priority rules?; (4) if
the prior question is answered yes, does
this mean that CT perfection is invalid
in every tribal jurisdiction that has not
enacted Article 9 or something like it?;
(5) if a tribe has not enacted UCOTA
and Article 9, what are the standards for
determining whether tribal law is suffi-
cient?; (6) what is the proper evidence
and role of tribal common law?; (7) will
the CT laws in the states be interpreted to
have priority rules, so as to comply with a
misinterpretation of section 9-102(a)(10),
thereby creating a new series ot conflicts

93, See, e.g., Campbell, supra note 12,

with Article 97; (8) are tribal CTs, that are
invalid for perfection purposes under the
laws of other states which (unlike Okla-
homa) have the uniform text of Article 9
sectiont 9-311(a), valid in cases filed in
Oklahoma because of Oklahoma’s non-
uniform section 9-311{a){4)7; (9) what is
the effect in Oklahoma of a contractual
choice of law clause that makes a valid
choice of another state’s law that does
not include Oklahoma’s nonuniform sec-
tion 9-311(a)(4)?; (10) are CTs that are
invalid under the uniform text of Article
9 sections 9-102(a)(10} and 9-311(a) in
other states somehow validated by the
“wild card” language in the Oklahoma
CT faw, purporting to validate tribal
CTs?, (11)what law will be applied by
courts in other states that are confronted
with lien entry perfection on a CT cre-
ated by an Oklahoma-based tribe?; and
(12) how will the courts determine tribal
CT and secured transactions rules, in the
absence of a code or established tribat
case law? And, of course, (I13) how will
creditors, car dealers, consumers, bank-
ing regulators, and others deal with these
issues in everyday transactions. The an-
swer to these questions may be vital to
the purchase and finance of thousands of
motor vehicles. A proper interpretation
of Article 9 will resolve many (though
not all) of these questions, though this
may not be apparent to a casual reader
of Article 9 and the casc law. Beyond
this, a comprehensive solution requires
the enactment of a solution like UCOTA.
Hopefully, UCOTA will be enacted by
the states and tribes, to clarify, simplify,
and resolve these issues. Tt can come
none too soon.
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