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The15th Amendment,
enacted after the Civil
War, provides that the

right to vote shall not be de-
nied on account
of race or color.

You might
think that would
have ended at-
tempts to bar
African-Amer-
icans from vot-
ing.

But you would
be underestimat-
ing the enduring
power of racial
prejudice.

Even after the amendment
was ratified, states employed
an arsenal of devices to dis-
enfranchise black voters.
Some states used poll taxes,
and some used literacy tests.
Some, like Delaware, used
both. States and municipalities
also manipulated electoral
districts to dilute the black
vote.

Fortunately, the 15th
Amendment empowered Con-
gress to enact laws to enforce
the amendment.

But following Reconstruc-
tion, it took Congress almost a
century to muster the political

will and the moral fortitude to
take meaningful action.

The result was the Voting
Rights Act of 1965. Section 2 of
the Act forbids any “standard,
practice, or procedure” that
denies individuals the right to
vote based on race or color.
This section is permanent and
applies nationally. It is en-
forced through lawsuits in
which a challenger must show
that a government action is
discriminatory.

Section 5 of the act, a tem-
porary provision, goes even
further to protect voter rights.
It creates a prophylactic rule
for those parts of the country
with a history of flagrant voter
discrimination. These “cov-
ered” jurisdictions, which
include many of the states in
the old South, are forbidden
frommaking any changes
affecting voting rights without
first getting preclearance
from either the Justice Depart-
ment or a federal court in
Washington.

Today, nearly a half-century
later, this preclearance proce-
dure is still in effect (in 2006,
Congress reauthorized it for
another 25 years). But its con-
tinued existence is the subject

of a case being heard before
the Supreme Court on Wednes-
day.

Those challenging the pro-
cedure say that it is no longer
justified by Congress’ 15th
Amendment enforcement pow-
er. They say that Congress’
power is limited to preventing
violations of minority voting
rights and that there is no evi-
dence the covered states still
engage in widespread discrim-
ination.

The challengers contend
that the preclearance proce-
dure interferes with the cov-
ered states’ sovereignty and
violates the principle that all
states should be treated equal-
ly.

They find it demeaning that
non-covered states like Indiana
and Pennsylvania can enact
voter identification laws with-
out having to get federal ap-
proval but covered states like
Texas and South Carolina can-
not.

Chief Justice John Roberts
expressed considerable sym-
pathy with the challengers’
position in a Supreme Court
opinion issued just four years
ago. He noted that “[t]hings
have changed in the South” –

black and white voter regis-
tration and turnout “approach
parity” and minority candi-
dates hold office at “unprece-
dented levels.”

He said it was a “difficult
constitutional question” wheth-
er current conditions still justi-
fied the preclearance proce-
dure. But he declined to reach
the issue.

That time has now come.
And Roberts’ words loom omi-
nously over the fate of the
preclearance procedure.

A major question is whether
the record Congress consid-
ered in reauthorizing the pro-
cedure demonstrated that
discrimination is still more
pervasive in covered states
than in non-covered. If it
didn’t, the Court probably will
find the differential treatment
of covered states unconstitu-
tional.

However the Court decides
the case, it will not change the
fact that voter suppression
remains a significant problem.
Perhaps today voter suppres-
sion is as likely to occur in
Pennsylvania as Texas, and in
that sense treating these states
differently is illogical. Yet
wherever it occurs, it threat-

ens our democracy.
Examples are plentiful:

unsubstantiated claims of vot-
er fraud used to justify cum-
bersome voter identification
laws; gerrymandered legisla-
tive districts designed to re-
duce the influence of urban
voters; laws disenfranchising
criminal offenders, even after
they have served their time;
excessively long lines at voting
booths.

If we want a government
“of the people, by the people,
for the people,” we must stop
these assaults on the right to
vote.

We should honor every citi-
zen’s franchise. Politicians
should focus on winning votes,
not suppressing them.

And the Supreme Court
should give the right to vote
the robust protection it de-
serves.

Seen in this light, the pre-
clearance procedure is just one
more tool for protecting the
right to vote. Perhaps its great-
est flaw is not that it applies to
some states but that it doesn’t
apply to all.

Alan Garfield is a professor at Widener
University School of Law.
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Jack Lew is the nominee
for Treasury secretary
whose own bonus as an

investment banker was bailed
out by the Treasury Depart-
ment when it rescued Citi-

group in 2008. He
owes much to
America’s tax-
payers.

He also should be grateful
to Citigroup for agreeing to let
him rejoin the government
without suffering for it fi-
nancially.

An intriguing revelation
from Lew’s Senate confirma-
tion hearing last week was that
he stood to be paid handsomely
by Citigroup if he left the com-
pany for a top U.S. government
job, under his 2006 employ-
ment agreement with the bank.

The wording of the pay
provisions made it seem, at
least to me, as if Citigroup
might have agreed to pay Lew
some sort of a bounty to seek

out, and be appointed to, such a
position.

Lew didn’t shed much light
on the subject after Sen. Orrin
Hatch, R-Utah, asked him
about it at the hearing.

I wasn’t able to find some-
one who would showme an
entire copy of Lew’s employ-
ment agreement with Citi-
group. But I did get a look at
the first three pages of it, as
well as a related addendum
from January 2008.

Lew was director of the
Office of Management and
Budget during President Bill
Clinton’s administration, after
which he worked at New York
University as an executive and
a professor. He joined Citi-
group in 2006 as chief oper-
ating officer of its global
wealth-management division.
Lew was recommended by
former Treasury Secretary
Robert Rubin, who then was
chairman of Citigroup’s exec-

utive committee. (There seems
to be an unwritten rule that
every Treasury secretary must
have ties to Rubin.) He became
chief operating officer of the
bank’s alternative-investments
unit in January 2008.

Lew’s employment agree-
ment with Citigroup said his
“guaranteed incentive and
retention award” wouldn’t be
paid if he quit his job, with
limited exceptions. One was if
he left Citigroup “as a result of
your acceptance of a full-time
high level position with the
United States government or
regulatory body.” This applied
if he left “prior to the payment
of any incentive and retention
award for performance year
2008 or thereafter.” Such an
award wasn’t guaranteed but
would be consistent with the
company’s practice.

A similar provision con-
cerned his stock-based com-
pensation. If Lew left in 2008

or afterward to accept a high-
level U.S. government position,
all of his outstanding equity
awards, including restricted
stock, would vest immediately,
the document said. Alterna-
tively, Citigroup had the option
of paying Lew the cash equiv-
alent of any shares he forfeited
upon leaving.

Lew stood to receive
$250,001 to $500,000 worth of
accelerated restricted Citi-
group stock when he left the
company, according to a dis-
closure report he filed in Janu-
ary 2009. The same document
listed $1.1million of “salary
and discretionary cash comp”
from Citigroup. Lew said at
last week’s hearing that his
salary for 2008 was $350,000.

Lew was named a deputy
secretary of state in 2009, Of-
fice of Management and Bud-
get director again in 2010, and
then became President Barack
Obama’s chief of staff in 2012.

Now he’s up for Treasury sec-
retary, where he would play a
critical role in overseeing the
U.S.’s financial industry and
rescuing it should another
crisis ensue. Citigroup couldn’t
have planned this better if it
tried, which raises the natural
question: Did it try?

Why no mention of other
kinds of public service, say a
city hall job or returning to
teaching? Why reward him for
landing only a high-level U.S.
government post, but not jobs
such as those, which also are of
high social importance?

We don’t know the whole
story, except that Lew’s agree-
ment clearly attached unique
value to the possibility he
might get a top U.S. govern-
ment position someday. Should
that be of concern to the pub-
lic? It ought to be.

JonathanWeil is a Bloomberg News col-
umnist.

Citigroup’s man goes to the Treasury Department
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