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OPINION

One day in 1798, a tipsy Luther Bald-
win looked up from his drink and mut-
tered a sentence that must have come
close to toppling the United States of
America.

His words seemed so dangerous that
a civilian informant promptly reported
him to outraged authorities. In turn, the
federal government arrested, tried, and
imprisoned the scoundrel.

Baldwin’s crime? He made a crude
joke about the president’s backside.

You couldn’t do that in 1798.
The First Amendment was just more

than six years old at that point. It would
take more than a century before anyone
took it seriously. So, President John Ad-
ams and his Federalist Party friends in
Congress ignored it. France was making
menacing noises against us. That made
it a crisis. The political establishment
quickly made it illegal to insult, criticize,
demean or embarrass in any way Ad-
ams, his cabinet, Congress, the Supreme
Court, or any branch of the federal gov-
ernment.

As Adams saw it, the Alien and Sedi-
tion Acts were a quartet of laws de-
signed to keep America’s experiment in
freedom secure. They protected free-
dom by restricting it. They prevented
enemies or irresponsible people from

spreading lies, rumors, or what we today
call misinformation. In other words, you
couldn’t disagree with those in power.

Adams taught his fellow politicians
well. Ever since they have protected
their power or covered up scandals by ig-
noring the First Amendment, going
around it or vilifying dissenters. Declare
something an existential threat, then
bully and shame doubters. If you can, le-
gally squelch the brazen articles who
persist in questioning the purity of your
motives. If you can’t, badger the news-
papers and movie studios into creating
blacklists or pressure internet platforms
to ban dissenters outright. It’s so much
easier than arguing with them.

The Adams administration routinely
arrested, tried, and jailed newspaper ed-
itors who opposed its policies. They
even jailed a member of Congress for
writing a critical letter to the editor about
Adams.

But more than partisan disagree-
ments were at stake. The Federalists
found their opponents rude, uneducated
and insulting. They were the mob.

Baldwin operated a garbage barge.

His case wasn’t the first prosecuted un-
der the Sedition law. It was the silliest.
He was, as a local newspaper said, “a lit-
tle merry” when he and his tavern com-
panions heard cannon firing on that 1798
afternoon. The booming was in honor of
Adams who was passing through Bal-
dwin’s hometown, Newark, New Jersey.
When informed why the cannons
roared, Baldwin quipped he hoped the
next one went up the president’s “arse.”

That sealed his fate.
World War I brought another Sedition

Act. This time it was illegal to “utter,
print, write, or publish any disloyal, pro-
fane, scurrilous, or abusive language”
against the U.S. government.

The jailing of Eugene Debs is the most
famous case. Near the end of the war, the
socialist leader criticized Wilson’s poli-
cies and the draft. His words prompted
the feds to arrest and sentence Debs to
five years in prison.

Debs was not alone. The feds and
state governments rounded up, convict-
ed, and jailed or deported countless an-
ti-war protesters, union organizers and
socialists. Their crimes: writing pam-
phlets, giving speeches, or marching on
picket lines. Montana even jailed a labor
organizer who refused to kiss the Amer-
ican flag.

It seems that Wilson, like Adams,
thought he was above criticism. Both
fooled the public by whipping up pro-
administration sentiment. Of course, it
didn’t sound like pro-administration
rhetoric. It came across as righteous pro-
American sloganeering. But it conve-

niently silenced critics.
We would do this sort of thing again

during the McCarthy era, the civil rights
movement, and after the 9/11 attacks. It
is easier to shut down the marches and
censor the speeches than to beat the
critics’ arguments. It is even easier to
pressure social media platforms to cut
them off.

It would be one thing if these antics
only hit intended targets, right or wrong.
But, as things happen, common sense
disappears as easily as First Amend-
ment protections.

John Adams had his Luther Baldwin.
Woodrow Wilson had Robert Goldstein.

Goldstein was a would-be movie pro-
ducer who wanted to cash in on the pa-
triotism craze. He decided to produce
what he called “Wave the Flag” movies
that celebrated good old Americanism.
His crowning effort, “The Spirit of ’76,”
depicted Washington enduring Valley
Forge, Patrick Henry declaiming “Liber-
ty or Death,” and brave Minutemen bat-
tling treacherous Redcoats.

Unfortunately for Goldstein, the Red-
coats were British. In World War I, the
British were on our side. The feds arrest-
ed Goldstein. They tried and convicted
him for demeaning an ally, the British,
thereby aiding an enemy, the Germans.

For such treachery, Goldstein served
three years in prison.

The court case was U.S. v. “The Spirit
of ’76.”

That seems fitting somehow.
John Sweeney is a writer living in

Wilmington, Delaware.
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The Supreme Court’s two block-
buster cases this term — one on abor-
tion rights and one on gun rights — pro-
vide a litmus test for how the current
crop of justices will use their power to
declare laws unconstitutional. This
power — known as “judicial review” — is
not mentioned in the Constitution. Nev-
ertheless, the justices laid claim to it
back in 1803 in the landmark opinion,
Marbury v. Madison.

Ever since Marbury, the justices have
sparred over when it is appropriate to
wield this power. The controversy exists
because judicial review, as the late Yale
law professor Alexander Bickel put it, is
a “deviant institution in American de-
mocracy.” It allows a small number of
unelected judges to overturn laws en-
acted by the people’s elected repre-
sentatives.

For example, when the Supreme
Court declared that same-sex couples
have a right to marry, the five justices in
the majority used judicial review to
overturn laws that defined marriage as a
union between a man and a woman. The
majority said its invalidation of these
democratically enacted laws was neces-
sary to protect the dignity and equality

of gays and lesbians. As Justice Antho-
ny Kennedy explained, laws that deny
same-sex couples the extensive bene-
fits of marriage afforded to opposite-sex
couples “disrespect and subordinate”
same-sex couples and stigmatize their
children.

The four dissenting justices painted a
starkly different picture of the majority
abusing judicial power to usurp the
public’s right to define marriage.

“Five lawyers,” Chief Justice John
Roberts protested, “have closed the de-
bate and enacted their own vision of
marriage as a matter of constitutional
law.”

Justice Antonin Scalia said the ma-
jority robbed the people of their most
important liberty: “the freedom to gov-
ern themselves.” 

This same debate — about when it is
appropriate to use judicial review to
override democratically elected laws —
is at the heart of the abortion and guns
rights cases currently before the Court.
The conventional wisdom is that con-
servative justices want to use judicial
review to expand gun rights while
shrinking constitutional protection for
abortion rights. Liberal justices want to
do the opposite.

Which side has the better argument? 
Let’s start with the abortion case.

Mississippi is asking the justices to
overturn Roe v. Wade or at least permit
states to ban abortions after 15 weeks
into a pregnancy.

Whether Roe should be overturned
depends upon whether that case prop-
erly restricted the government’s ability
to regulate a woman’s decision to termi-
nate a pregnancy. To answer that, ask
yourself this question: Do you think leg-
islators should be able to force a woman
to carry even an early-stage pregnancy
to term? If your answer is no, then the
Roe justices got it right. 

The second issue is more complicat-
ed. At what point in a pregnancy may
the government intervene to protect the

fetus? Roe set this line at “viability” —
when a fetus is viable outside the moth-
er’s womb, typically around 24 weeks.
Mississippi wants to move the line to 15
weeks. There is no simple answer to this
question, but the justices must be vigi-
lant against attempts to move the line so
early in a pregnancy as to negate a wom-
an’s right to choose. That is what Texas
intended to do with Senate Bill 8, which
moved the line up to six weeks. 

The gun rights case raises the ques-
tion of whether the Second Amendment
gives people a right to carry weapons
outside their homes. To date, the Court
has said only that people have right to
possess a handgun at home. 

Certainly, the government has a re-
sponsibility to keep its citizens safe. Yet
it is by no means clear whether allowing
people to carry weapons in public will
make citizens safer or less safe. The an-
swer requires a complicated data analy-
sis and risk assessment – a judgment
more appropriately made by politically
accountable representatives than by
nine lawyers in robes. In this case, the
justices should keep the big gun of judi-
cial review in its holster. 

The liberal justices have the better ar-
guments. But the conservative justices
outnumber the liberals.

Alan Garfield is a professor at Wid-
ener University Delaware Law School.
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WASHINGTON – Peak oil production
has been postponed, again. Peak hyste-
ria about climate change, however,
might have been passed.

In 1914, the government said U.S. oil
reserves would be exhausted by 1924. In
1939, it said the world’s reserves would
last 13 years. Then oil fueled a global war
and the post-war economic boom, and
in 1951 the government said the world
had 13 years of remaining reserves. In
1970, the world’s proven reserves were
estimated to be 612 billion barrels. More
than 767 billion were pumped by 2006,
when proven reserves were 1.2 trillion.
In 1977, President Jimmy Carter predic-
ted the exhaustion of the world’s proven
reserves “by the end of the next dec-
ade.” By 2009, the world had consumed
three times more than 1977’s proven 1.2
trillion barrels, and today’s proven re-
serves are above 1.5 trillion.

All this disappointed those who de-
sire scarcity of everything but govern-
ment, which they think can engineer
comprehensive social change by be-
coming the allocator of scarce re-
sources. Such people filled the Glasgow,

Scotland, streets outside the climate
summit chanting “System change not
climate change.”

The 33-year-old student who told the
New York Times “We need a whole sys-
tem change” was correct: The “system”
– industrialism, enterprise, markets,
economic development that expands
the global middle class, economic
growth that funds the social safety nets
of developed nations with aging popu-
lations -is incompatible with “keep 1.5
alive.” Meaning the goal of limiting
global warming to 1.5 degrees Celsius
(2.7 degrees Fahrenheit).

This limitation will not happen. This
nonoccurrence will be tolerable.

Since 2010, the New York Times re-
ports, the great majority of the $1.1 tril-
lion of private equity energy sector in-
vestments have been in fossil fuels, just
12% in renewables. The stock prices of
major U.S. coal-mining companies rose
at least 145% in the past 12 months. The
amount of coal used this year to gener-
ate U.S. electricity will be more than
20% above last year’s amount. This
might be a short-term phenomenon,
produced by declining oil prices that cut
shale operations and natural gas pro-
duction. But nothing is more expectable
than the regular occurrence of unex-
pected things, such as the awkward de-
cline of Northern Europe’s power-gen-
erating winds as Glasgow drew near.

(Fossil fuel-generated electricity kept
the lights on for the enlightened.)

The Energy Information Administra-
tion projects that fossil fuels, which
were 84.2% of global energy consump-
tion in 2010, will decline only to 70% in
2050. India, which no later than six
years hence will have the world’s largest
population, and which already is the
world’s third-largest source of green-
house gases, said at Glasgow it will try
to achieve net zero carbon emissions –
by 2070.

India, with one-thirtieth the U.S per
capita gross domestic product, cannot
be faulted for barely disguising its Scar-
lett O’Hara stance regarding climate
change: “I’ll think about that tomorrow.”
Consider all that was unimaginable
about 2021 in 1972: the transformation
to a service economy, air conditioning –
an adaptation to difficult climate - that
enabled the Sun Belt to boom, etc. Now,
imagine how remote 2021 will seem in
2070, when the world certainly will
have unimagined worries of currently
unknowable natures.

The Hoover Institution’s John H.
Cochrane, a.k.a. the Grumpy Econo-
mist, notes that even with extreme as-
sumptions about increased global tem-
perature and negligible adaptation
measures, it is difficult to postulate a
cost larger than 5% of global GDP by
2100. Even assuming meager 2%

growth, U.S. GDP in 2100 will be 400%
larger than now. At 3% compounded
growth, there will be 1,000% more GDP
than now. From 1940 to 2000, Cochrane
reminds, there was 3.8% compound an-
nual growth, and GDP increased 10-
fold.

Cochrane says: Suppose, implausi-
bly, that Miami might be six feet below
sea level in 2100. Amsterdam has been
such for centuries. It built dikes. By
hand. There is, he notes, “great disdain
for adaptation.” Of course: The disdain-
ers worry that adaptation might obviate
the need for radical government micro-
management of life.

Cost-benefit analyses illuminate
choices and budget constraints. “With-
out numbers,” Cochrane warns, “we will
follow fashion. Today it’s windmills, so-
lar panels, and electric cars. Yesterday it
was high-speed trains. The day before it
was corn ethanol and switchgrass.”

Tomorrow? There will other prospec-
tive salvations. But, says Cochrane:
“Notice how our policy-makers never
tell us how much they think each new
policy will reduce year 2100 global tem-
perature or raise year 2100 GDP. The
reason is that the numbers are tiny.” The
gigantic numbers concern the re-
sources we will squander until we fol-
low numbers rather than fashions.

George Will’s email address is george-
will@washpost.com.

‘Peak oil’ somehow never arrives, climate hysteria may peak

George Will
Columnist

The First Amendment could disappear if we are not careful
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