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OPINION

There are two ways to express yourself
on The News Journal Opinion page at
delawareonline.com and in print. A
Letter to the Editor (Our Readers’
Views) is a shorter piece (no more than
200 words) offering your opinion of a
recent news story. An Op-Ed, or
Opinion column (Your Turn), is a longer
piece (no more than 500 words). The
rules for both are the same. When
submitted, each must include a name,
home address and a phone number for

verification, which should not be taken
to imply publication. We reserve the
right to edit for clarity, length and
accuracy and are unable to
acknowledge or return unpublished
submissions. As The News Journal
receives dozens of submissions each
week, not every worthy piece can be
published. Letters to the Editor are
restricted to one letter per 45 days per
writer. To submit, email
editorial@delawareonline.com.

HOW TO VOICE YOUR OPINION

Mike Feeley: Executive Editor, mfeeley@delawareonline.com

Ed Forbes: Senior Director for News and Engagement, 
eforbes@delawareonline.com

Phil Freedman: Editor for Investigations and Enterprise,
pfreedman@delawareonline.com

Robert Long: Editor for Local News and Visuals, rlong@delawareonline.com

Brittany Horn: Content Coach, bhorn@delawareonline.com

For more editorial content, visit delawareonline.com/opinion

EDITORIAL BOARD

Sept. 17 is Constitution Day, a national observance
marking the date in 1787 when the Framers signed
the Constitution. No fireworks or mattress sales
mark the occasion. Most Americans probably don’t
know the observance exists.

Nevertheless, Constitution Day is not something
we should blithely ignore. Instead, we should use it
as an opportunity to reflect upon the state of our de-
mocracy. We should ask ourselves whether our de-
mocracy is robust or weak. We should look in the mir-
ror and ask whether we — the current generation of
“We the People” — are doing our best to ensure that
our democracy is strong and on course to becoming
an ever “more perfect Union.” 

Are you ready to give our democracy its annual
physical exam? You can use the following questions
to help assess the patient’s health.

h In a healthy democracy, voters treat the right to
vote as a precious gift not to be squandered. Is that
what voters do in this country?

h In a healthy democracy, a political party that los-
es an election tries to make its platform more appeal-
ing, not suppress the votes of citizens who voted for
the opposing party. What do parties in this country
do? 

h In a healthy democracy, politicians and citizens
engage in civil discourse about societal issues and
base their arguments on trustworthy information
from reputable sources. Is that what we do?

h In a healthy democracy, citizens think not only
about what’s best for themselves, but also about
what’s best for the nation as a whole, including fu-
ture generations. Are Americans similarly altruistic
or do they tend to be more self-centered?

So how’s the patient doing? I don’t know about
you, but I found the patient seriously ill.

For starters, many Americans never bother to
vote. In odd-number-year elections, the majority
don’t even participate.

How do parties react to losing an election? If Re-
publican-dominated state legislatures are any guide,
they try to disenfranchise citizens who voted for
Democrats – typically poor, disabled, elderly, and
people of color.

Civil discourse is also hard to find these days (re-
call Donald Trump mocking a disabled person). And
far too many politicians promote bald-faced lies for
their political advantage, even if, as in the case of ob-
jecting to the Covid vaccine, it can lead to widespread
illness and death.

Even American altruism that was so vividly on
display after the 9/11 tragedy is now in short supply.
Adults even refuse to wear masks despite being told
that it could protect elderly and unvaccinated chil-
dren. That is self-centeredness on steroids.

Is there anything that can be done to help our ail-
ing democracy?

Just look to the first three words of the Constitu-
tion: “We the People.” In a democracy, the buck stops
with us. If our democracy fails, we’re the culprit. But
the same people who cause the problem can also fix
it. The only question is whether we will have the will
and desire to do so.

If we do, and for all of our sakes I hope we do, we
can start by taking our right to vote seriously. That
means making an effort to be well-informed and then
showing up at the polls.

And once we get inside the voting booth, we can
hold accountable those politicians who have lied to
us or disenfranchised voters for crass political ad-
vantage. And while we’re at it, we can also give the
boot to politicians who prefer mudslinging over civil-
ity. There are plenty of rocks for them to climb under.

Perhaps most importantly, we can honor the
words of the Constitution’s Preamble, which charge
us to “promote the general Welfare,” not just our own
personal welfare, and instruct us to “secure the
Blessings of Liberty” not only for ourselves but also
for “our Posterity.”

In the last line of the Declaration of Independence,
the signers “mutually pledge to each other our Lives,
our Fortunes and our sacred Honor.” Can “We the
People” of 2021 at least pledge to perform our civic
duties honorably and unselfishly? That would truly
make Constitution Day a holiday worth celebrating.

Alan Garfield is a professor at Widener University
Delaware Law School. 
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Are ‘We the
People’ failing
the country?

U.S. Supreme Court Justice Stephen Breyer’s latest
book is the size of the palm of my hand and has only
100 pages. “The Authority of the Court and the Peril of
Politics“ was released Tuesday amid calls for Breyer’s
retirement.

Breyer, 83, who has been on the court for 27 years,
argues against political intervention in the highest
court in the land, warning that partisan meddling
would further “erode public trust.” 

While I have been a fan of Justice Breyer’s writing
since law school, this time he is wrong. And the
court’s most recent decision (in which Breyer dissent-
ed) to clear the way for a Texas law that essentially
ends access to legal abortion is a perfect illustration of
why the court’s power has become unwieldy.

In the book, Breyer defends our federal judicial way
of life, specifically that of the Supreme Court, provid-
ing oversimplified arguments without answering
questions he poses himself: “Do appointments too
closely reflect partisan political divisions?” And, “Has
the Court itself become politically partisan?”

The answer is a resounding “Yes!”
We are an evolving nation, these are pivotal times,

and the federal judiciary desperately needs a make-
over. 

Breaking half a century of precedent

One of the great fallacies of the American common
law system is to believe that a judge can be impartial. 

Allowing the Texas law to stay in place while par-
ties litigate its constitutionality clearly shows that
this court is far from objective. With President Donald
Trump’s three appointees and Justice Clarence
Thomas on the bench, the six conservative justices
are determined to rally against nearly 50 years of pro-
gressive judicial precedent in favor of a far-right ide-
ology that subjugates women’s rights to those of a
second-tier citizen or, in the words of former Justice
Ruth Bader Ginsburg, “less than a fully adult human
responsible for her own choices.” 

To put that into context, the last time the Supreme
Court overturned half a century of precedent was in
Brown v. Board of Education, in which the Warren
court held the apartheid-esque doctrine of “separate
but equal” as unconstitutional. 

In his book, Breyer references historic problems of
a lack of judicial authority that this nation once faced
as warnings that any meddling with the court could
erode the check and balance that the judiciary pro-
vides on the other two branches of government.

But that is no longer an issue. Instead, a weak judi-
ciary has been gradually replaced with borderline ju-
dicial tyranny – with three justices, nominated by the
nation’s worst president, sitting for “life” as they push
through right-wing agendas on their procedural or
“shadow” docket, which means cases get decided
without oral argument, or full briefing.

Court packing isn’t something we have to worry
about in the future. It has already happened, and now
we need to deal with it. Justice Amy Coney Barrett
grabbed her seat on the court immediately after the
death of Ginsburg, and just weeks out from the presi-
dential election. Meanwhile, President Barack Obama
had 10 months left in his term when he made a nomi-

nation in March 2016 – well before the presidential
election – to replace the seat vacated by Justice Anto-
nin Scalia’s death; Republicans blocked his nomina-
tion, arguing it was too close to the election. 

Not to mention the hypocrisy of Republicans, who
ranted for years about judges legislating from the
bench when Justices Elena Kagan and Sonia Soto-
mayor were appointed. Those same Republicans are
now silent as a 6-3 supermajority, ultraconservative
court pushes through significant, polarizing and ret-
rogressive legislation on a questionable shadow dock-
et. 

The United States is also the only major democracy
to give life tenure to the justices on the nation’s high-
est court. Lifetime appointments are for dictators and
authoritarians, not the U.S. judiciary. Organizations
like the Center for American Progress have worked on
proposals to reform the federal judiciary. Setting term
limits, something Breyer has said he could support,
would be an easy way to start. 

Twenty years on the bench would be enough time
to insulate justices from the undue influence of
changing political regimes in Congress or in the White
House, as Breyer is correct to warn us of in his book. 

Problems with the U.S. Supreme Court

That we have nine justices on the Supreme Court is
also hardly set in stone. In fact, the number of justices
changed six times before reaching nine in 1869.

After winning his second presidential term, Frank-
lin Roosevelt – furious that the Supreme Court had
struck down 11 of the 13 New Deal laws he had put
forth, and mostly by a 6-3 margin – FDR put together
the 1937 Judicial Procedures Reform Bill and moved to
appoint up to six additional justices. 

The effort failed, but some analysts argue that the
threat was enough to sufficiently spur Justice Owen
Roberts and the court into upholding his New Deal
legislation, the so-called switch in time that saved
nine.

Today, with Democrats controlling Congress, and
Vice President Kamala Harris holding the tie-break-
ing vote in the Senate, adding more liberal justices
(with term limits) to the bench could provide a check
and balance on ideologue justices who have hijacked
the court from under our noses and are determined to
overturn decades of progressive judicial precedent. 

We also have two men – Justices Thomas and Brett
Kavanaugh – who have had serious allegations of sex-
ual assault and harassment leveled at them. Yet they
are actively making decisions about women’s rights
that could fundamentally change women’s ability to
access essential health care in GOP-controlled states
across the country. 

At a critical crossroads in history

It is undeniable that we are at a critical juncture in
this nation’s history. We have a Supreme Court run
amok, and we must act to rein it in before we have to
write the obituary of Roe v. Wade and pave the way for
a hyperconservative majority to wreak havoc on our
legal system, our democracy and on women.

Justice Breyer has been a bold, brilliant voice for
progress and justice for nearly three decades – but the
court needs to evolve, and he needs to make way for
the change.

Follow Carli Pierson on Twitter: @CarliPierson.

Justice Breyer warns against meddling
with Supreme Court. Why he’s wrong.
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