Widener University Delaware Law School

From the SelectedWorks of Alan E Garfield

Summer June 27,2021

On these decisions, it's up to you, not SCOUTUS

Alan E Garfield

This work is licensed under a Creative Commons CC_BY-NC International License.

B Available at: https://works.bepress.com/alan_garfield/160/
be Press h



www.princexml.com
Prince - Non-commercial License
This document was created with Prince, a great way of getting web content onto paper.

http://delawarelaw.widener.edu/
https://works.bepress.com/alan_garfield/
http://creativecommons.org/licenses/by-nc/4.0/
http://creativecommons.org/licenses/by-nc/4.0/
http://creativecommons.org/licenses/by-nc/4.0/
https://works.bepress.com/alan_garfield/160/

The News Journal - 06/27/2021

June 27, 2021 7:29 am (GMT -4:00)

Your Turn
Alan Garfield
Guest columnist

On these
decisions,
it’s up to you,
not SCOTUS,

“It’s deja vu all over again.”

For a second time, the Supreme Court was asked
to resolve the tension between gay and lesbian rights
and religious liberties and, for a second time, the
Court resolved nothing.

This conflict has been brewing ever since the Su-
preme Court, in 2015, declared that gays and lesbians
have a right to marry. Writing for the majority in that
case, Justice Anthony Kennedy tried to placate ev-
eryone. For the LBGTQ community, he insisted that
gays and lesbians are entitled to be treated as equal
members of society. For religious adherents, whose
faith teaches that marriage is between a man and
woman, Kennedy assured them that the First
Amendment would protect their right to teach the
principles “so central to their lives and faiths.”

Conflict resolved! At least until a religious baker
named Jack Phillips refused to make a wedding cake
for a same-sex couple in violation of a Colorado anti-
discrimination law. Phillips’ case traveled all the way
to the Supreme Court which was asked to decide
whose right should prevail: the same-sex couple’s
right to be treated equally or Phillips’ right to stay
true to his faith?

The answer never came. The Court instead fo-
cused on an eccentric factual aspect of the case and
used that to dodge the thorny question of whose
rights should prevail.

Fast forward three years and the Court again took
a case that pitted the rights of same-sex couples
against religious adherents. Catholic Social Services,
which, for decades, had helped Philadelphia place
children into foster homes, was denied a new con-
tract with the City because the agency refused to cer-
tify same-sex couples as foster parents.

Court watchers eagerly anticipated that this time
the Court would decide whose rights should prevail.
But, again, in an opinion issued last week, the Court
punted. Relying on a quirk in Philadelphia’s proposed
contract with CSS, the justices ruled in favor of CSS
without addressing the most salient issue.

The result was a short-term victory for CSS. But,
as Justice Neil Gorsuch explained, lawyers for Phila-
delphia could fix the quirk in the contract “with a flick
of a pen” and CSS would “find itself back where it
started.”

Years of costly litigation in the Jack Phillips and
Catholic Social Services cases have yielded no judi-
cial guidance on the core issue. The justices managed
to avoid antagonizing either the LBGTQ community
or the conservative religious community. But, as Jus-
tice Gorsuch rightfully noted, “[d]odging the ques-
tion today guarantees it will recur tomorrow.”

So, what should the justices do when they finally
get the gumption to rule on the core question?

Some of the more conservative justices, particu-
larly Justice Samuel Alito, have already made it clear
what they think. As Alito sees it, there was no reason
for the government to coerce either CSS or Jack Phil-
lips into violating their faith. In neither case, he says,
was anyone harmed by the religious adherents’ ac-
tions. In the Philadelphia case, no same-sex couple
was harmed by CSS because no same-sex couple had
ever sought the agency’s services, and there were
plenty of other foster care agencies willing to serve
same-sex couples. And, according to Alito, Jack Phil-
lip’s refusal to serve the same-sex couple likewise did
not harm the couple. He observed, “The couple that
came to his shop was given a free cake by another
bakery, and celebrity chefs have jumped to the cou-
ple's defense.”

Do you agree? A good way to find out is to ask
yourself these questions: If CSS or Jack Phillips had
refused to serve you because of the color of your skin,
your religion, your gender, or your ethnicity, would
you nevertheless find their actions harmless so long
as there was another foster care agency or bakery
willing to serve you? Or would the stigma of being
discriminated against hurt regardless of whether you
could still receive services elsewhere?

May businesses or government contractors pick
and choose whom they will serve based on whatever
their faith happens to command? Or should our soci-
etal commitment to equality override their personal
religious preferences?

The justices have not yet answered those ques-
tions. But you can.

Alan Garfield is a professor at Widener University
Delaware Law School.
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