
Widener University Delaware Law School

From the SelectedWorks of Alan E Garfield

Summer August 20, 2020

We must deal with Constitution's blemishes
Alan E Garfield

This work is licensed under a Creative Commons CC_BY-NC International License.

Available at: https://works.bepress.com/alan_garfield/155/

http://delawarelaw.widener.edu/
https://works.bepress.com/alan_garfield/
http://creativecommons.org/licenses/by-nc/4.0/
http://creativecommons.org/licenses/by-nc/4.0/
http://creativecommons.org/licenses/by-nc/4.0/
https://works.bepress.com/alan_garfield/155/


The News Journal - 08/20/2020 Page : A06

Copyright � 2020, The News Journal. All rights reserved. Users of this site agree to the  Terms of Service  and  Privacy Policy/Your California Privacy Rights  (Terms updated March 2007).
08/20/2020
August 20, 2020 7:41 am (GMT -4:00) Powered by TECNAVIA

Copy Reduced to 79% from original to fit letter page

6A | THURSDAY, AUGUST 20, 2020 | THE NEWS JOURNAL

Mike Feeley, Executive Editor, mfeeley@delawareonline.com
Phil Freedman, News Director, pfreedman@delawareonline.com
Robert Long, Consumer Experience Director, rlong@delawareonline.com
For more editorial content, visit delawareonline.com/opinionOPINION

It’s the first day of my constitutional law class.
What message should I convey to my students?

The students, in preparing for class, will have done
what few Americans do: read the complete texts of the
Declaration of Independence and the Constitution.

It is a jarring exercise. The same Declaration of In-
dependence that proclaims “all men are created equal”
complains about “merciless Indian Savages.” And any
hope that the framers would adopt the Declaration’s
pronouncement on human equality evaporates when
one discovers that the Constitution actively protected
slavery by prohibiting Congress from immediately
ending the slave trade, requiring the return of escaped
slaves to their owners, and counting slaves as three-
fifths of a person when allocating seats in the House of
Representatives.

There is no hiding these blemishes in our nation’s
sacred text. They are still present in the document,
even if the Thirteenth Amendment’s banishment of
slavery rendered them null and void.

One can try to excuse these provisions, as if that
were possible, as an awful compromise made by well-
intentioned men determined to preserve the union.
The problem is that too many members of this “assem-
bly of demigods,” as Thomas Jefferson called the

Framers, were themselves slaveholders.
But now we are one hour into my class and the stu-

dents have already learned that the Constitution is an
imperfect document written by imperfect men. Where
do we go from here? The answer lies in the remaining
thousand pages of our densely packed textbook. I wish
I could say that this material tells an inspiring story of
our nation’s unwavering march toward a just society.
The truth is far more complicated. It is a story of fits
and starts, of forward and backward steps, as our na-
tion engaged in, and continues to engage in, a debate
over its core values.

So, in one class we might celebrate the Thirteenth
Amendment’s abolition of slavery, but only after slog-
ging through the Supreme Court’s Dred Scott decision,
which described African-Americans as “beings of an
inferior order” who could be “treated as an ordinary
article of merchandise.”

In another class, we will learn of how the Fifteenth
Amendment in 1870 forbade denying the right to vote
based on race, only to then learn that the Amendment
went largely unenforced for the next hundred years. It
took the civil rights movement, including the spilling
of John Lewis’ blood on the Edmund Pettus Bridge, to
finally shame Congress into passing the Voting Rights
Act of 1965, which put teeth into the Fifteenth Amend-
ment.

Then, in 2013, in an opinion more concerned with
states’ rights than voters’ rights, the Supreme Court in
a 5-to-4 decision rendered the Voting Rights Act large-
ly toothless. After the Court’s decision issued, conser-
vative states rushed to pass laws aimed at disenfran-
chising minority voters.

Where does this leave us? The framers were not
demigods. The document they created was not flaw-
less. And the justices interpreting this document have
done so for both good and ill. 

Yet it is undeniable that the framers divided power
and created checks and balances that protect our lib-
erty to this day. And, in the promptly adopted Bill of
Rights amendments, the framers provided us with
many of our most precious civil liberties. The framers
also lit the path forward even if they could not take the
path themselves. In the Constitution’s majestic Pre-
amble, the framers charged “We the People” with the
responsibility of continuing to make our union ever
more perfect. And they gave us the road map for get-
ting there: “establish Justice, insure domestic Tran-
quility, provide for the common defence, promote the
general Welfare, and secure the Blessings of Liberty to
ourselves and our Posterity.” 

That’s why almost two centuries after the framers,
Martin Luther King Jr. could accurately say that
“When the architects of our republic wrote the mag-
nificent words of the Constitution and the Declaration
of Independence, they were signing a promissory note
to which every American was to fall heir.” King was
right, even if too many Americans are still waiting for
their checks to clear.

In an ideal world, the arc of history bends toward
justice. In the real world, the path is rocky and the
trailblazers flawed. All I can tell my students is that, in
constitutional law, the most important question is not
where we’ve been but where we’re going.

Alan Garfield is a professor at Widener University
Delaware Law School.
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The second night of the Democrats’ virtual con-
vention was safe, lawful, competent, and heartfelt. It
was exactly the opposite of what Donald Trump’s
presidency has been.

The theme of the night was “Leadership Matters.”
The leadership was dispersed among a bunch of par-
ticipants. Instead of one keynote speaker, there were
17, including former Georgia gubernatorial candidate
Stacey Abrams, and 16 others. The convention began
with a montage in which the keynote speakers said
things like, “Donald Trump didn’t listen to the ex-
perts,” and “Joe knows,”There was a brief speech by
former acting Attorney General Sally Yates, and an-
other montage, this one involving voters saying
things I don’t remember. It was clever but hard to fol-
low. I’m as bad of a follower as Trump is a leader.

Sen. Chuck Schumer, D-N.Y., speaking in front of
the Statue of Liberty, said, “Presidents should never
say, ‘It is what it is.’ ” He then mentioned several for-
mer presidents who didn’t say, “It is what it is.” A few
minutes later, former President Bill Clinton quoted
Trump as saying, “It is what it is,” but neglected to
say what the definition of “is” is.

Most people who watch this convention will
watch it in clips, and along ideological and demo-
graphic lines. Progressives will see Congresswoman
Alexandria Ocasio-Cortez, suburban women will see
Jill Biden, African American women will see Stacey
Abrams, Texans will see Rep. Colin Allred of Texas,
and Pennsylvanians will see Reps. Conor Lamb and
Brendan Boyle and perhaps Pennsylvania state Rep.
Malcolm Kenyatta. 

To the extent that there’s a point to the Democrats’
virtual convention, it is to unify the party against
Trump. The Democratic Party is larger than the GOP
but less unified, as most non-cults are. It has pro-
gressives, moderates, old people, young people, poor
people, rich people, people with PhDs, people with
GEDs, people of color and of noncolor, and, increas-
ingly, disaffected Republicans. Democrats are poorly
equipped to make a strong case against Trump.
That’s because no one makes a stronger case against
Trump than Trump himself, which he does by being
in public. Unfortunately for Democrats, Trump is not
speaking at their convention. 

In addition to making a case against Trump, the
Democrats made a case for Joe Biden, by reminding
people that Biden is not Trump. Michelle Obama did
this on Monday when she called Biden “a profoundly
decent man.” Various people did on Tuesday by say-
ing that Biden knows things and cares about people
other than himself. There are lots of ways not to be
like Trump, and all of them are good.

But Tuesday night wasn’t just about Biden. It was
also about the party and the country. Unlike Trump,
who talks all the time and always about himself, the
Democrats talked about many issues – the pandem-
ic, the economy, health care, voter suppression, the
U.S. Postal Service, racial injustice, democracy – and
many people did the talking. It wasn’t always rivet-
ing, which is what made it gratifying.

Political conventions have been boring for dec-
ades – they’re too scripted to be compelling – and
this year’s Democratic virtual convention is no ex-
ception. It’s boring, not because it’s scripted, but be-
cause it isn’t insane or terrifying. That’s the beauty of
it. After four years of spellbinding scandals and fail-
ures, it’s refreshing to see politicians who put you to
sleep rather than keep you up at night.

Windsor Mann, a member of USA TODAY’s Board
of Contributor, is the editor of “The Quotable Hitch-
ens: From Alcohol to Zionism.”
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Vote — and save the post office

Everyone in Delaware who meets the requirements
for voting eligibility should be able to exercise this
right in the general election. Their votes should be
counted and not suppressed. 

It is very disappointing to see that President Don-
ald Trump and his surrogate, Postmaster General
Louis DeJoy, are openly interfering with this right by
sabotaging the U.S. Postal Service. Anyone who in-
tentionally interferes with the right to vote is probably
guilty of a crime and should be charged accordingly.

Because of the COVID-19 crisis, voting by mail is
more important than ever. If you wish to vote by mail,
the information you need is available at ivote.de.gov.
You can order a mail-in or absentee ballot online.
Once completed, you can mail your vote to, or drop it
off at, your county elections office. It would be nice if
we could have secure drop boxes at each polling loca-
tion.

Please be sure to vote as early as possible in the
2020 general election. 

— Jim McLean, Wilmington

My Joe Biden story

In the spring of 2000, my son’s best friend from
middle school was killed in a tragic accident. This de-
lightful young man had been in my science class in
both 7th and 8th grades and the whole school was
devastated. I cannot remember the circumstances,
but I went alone to the viewing before the funeral to
express my sympathy to his parents. This family was
very well known in Delaware and hundreds of people
were there to pay their respects. The line curled
around the parking lot, lawn and building, and then
wove its way through many rooms before it reached
the space where his parents were waiting. We stood in
line for three hours. During this time, I could not stop
crying for this terrible loss — for his family, for our
school, for the students and their parents, for my son.

Joe Biden, then a Senator from Delaware, was in
line a few people in front of me. At first, I did not know
who he was, because I wasn’t really paying attention
to anyone. Eventually, so many people came up to

greet him as the line slowly moved along, that I finally
put two and two together. At some point, he noticed
me, still crying with red eyes and a runny nose. He
made a point of coming back to me to offer tissues and
to ask if I was OK. As time went on and our line slowly
entered the building, he stood in line with the rest of
us, waiting his turn. He continued to check on me,
bringing me tissues and even finding me a chair to sit
on. He didn’t have to pay attention to one crying
mother, but he did. He spoke gently and quietly to me
and to all the others who were there, never rushing us
and always checking to see how everyone was doing.
His kindness was such a gift that I have never forgot-
ten it.

Biden is a kind, compassionate man down to his
core.

— Karen Barker, Newark

OUR READERS’ VIEWS

There are two ways to express yourself on The
News Journal Opinion page in print and on 
delawareonline.com. 

A Letter to the Editor (Our Readers’ Views) is a
shorter piece (no more than 200 words)
offering your opinion of a recent news story. 

An Op-Ed, or Opinion column (Your Turn), is a
longer piece (no more than 500 words). 

The rules for both are essentially the same.
When submitted, each must include a name,
home address and a phone number for
verification (verification should not be taken to
imply publication). We reserve the right to edit
for clarity, length and accuracy and are unable
to acknowledge or return unpublished letters
and Op-Eds. As The News Journal receives
dozens of submissions every week, not every
worthy piece can be published. Letters to the
Editor are restricted to one letter per 45 days
per writer. To submit a Letter to the Editor or an
Op-Ed, email editorial@delawareonline.com.
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