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HOW TO VOICE YOUR OPINION

Public or private? It makes all the difference in the
world.

The Constitution, except for the Thirteenth
Amendment barring slavery, restrains government
actors, not private. Government may not suppress
speech, deny equal protection, or engage in unrea-
sonable searches. Not so private actors.

Thus, a restaurant that refuses to serve Hispanic
Americans has not violated the Equal Protection
Clause. A private employer who fires an employee
because of her speech has not transgressed the First
Amendment. 

This doesn’t mean private actors have no re-
straints. Often, legislators have enacted laws that
impose Constitution-like restraints on private ac-
tors. 

For example, federal civil rights laws forbid res-
taurants from discriminating against customers
based on their race or national origin. Therefore, His-
panic Americans can sue a restaurant that refuses to
serve them, even though this is not a constitutional
violation. 

By contrast, legislation places fewer restraints on
private regulation of speech. Private employers usu-
ally can fire employees because of their speech; res-
taurants can refuse to serve customers wearing MA-
GA hats; and Facebook may remove hate speech from
its platform. 

There are exceptions to this rule, such as whistle-
blower laws that protect employees who disclose
their employer’s wrongdoing. But these exceptions
tend to be narrow rather than broad. 

Which takes us to @realDonaldTrump, which is
President Trump’s Twitter account.

President Trump was not happy with comments
posted by some of his followers, so he blocked their
access. Consequently, the followers could no longer
directly reply to the President’s tweets or participate
in the comment threads associated with his tweets.

The users sued, saying that the President had vio-
lated their First Amendment rights. 

Were they right?
The answer, as the Federal Court of Appeals ex-

plained, depends upon whether the president had
“acted in a governmental capacity or as a private citi-
zen.”

So, how should we characterize Trump’s decision
to block users from his Twitter account? 

It’s a bit of headscratcher. The speech was occur-
ring on a Twitter account, and Twitter is a private
company. Does this mean the speech occurred on
private property?

The Court said no. In effect, it said that Trump was
leasing the Twitter account and had the ability to
control it.

But was Trump acting in a private or public capac-
ity when he exercised this control? 

The Court found overwhelming evidence that
Trump was acting in his official capacity.

The account is registered to the “45th President of
the United States.” Trump uses the account “to an-
nounce, describe, and defend his policies.” The
President’s Press Secretary described the tweets as
the President’s “official statements.”

Even the National Archives believes the Presi-
dent’s tweets are government public records.

Having found that Trump was using the account
for official purposes and had deliberately opened it
for public discussion, the Court inevitably concluded
that Trump could not exclude users merely because
he disliked their messages. 

Within hours of the decision, Congressional Rep-
resentative Alexandria Ocasio-Cortez (D-NY) was
sued by critics for blocking them from her Twitter ac-
count. 

Could this spell the end of using Twitter accounts
for official business? Would you mind if it did?

Alan Garfield is a distinguished professor at Wid-
ener University Delaware Law School.
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Why you see so many orange barrels

In response to a recent letter, “Orange barrels are
the state flower,” DelDOT would like to remind motor-
ists that a significant portion of our road work takes
place during the overnight hours to minimize the im-
pact that road construction has on motorists.

Orange barrels that are used for the safe manage-
ment of traffic such as shoulder and lane closures are
easily moved into place by workers when the work is
beginning and then moved off the roadway when the
work hours end. Collecting and removing the barrels
each day would be impractical, more costly, and be
even more disruptive to traffic.

Barrels that appear to be completely out of place
(“single barrels in the middle of nowhere”) may have
been misplaced by DelDOT staff, DelDOT contractors,
or contractors working for other entities such as mu-
nicipalities, utilities, or private developers.

Citizens may alert DelDOT to these barrels by call-
ing #77 or e-mailing DelDOTTMC@delaware.gov and
we will have them removed.

We understand there are currently many construc-
tion zones across the state as the warmer months are
when a majority of asphalt and concrete work can be
accomplished. 

We are working hard to improve our state trans-
portation infrastructure and appreciate motorists’
patience and caution in work zones to ensure these
hard-working men and women are able to complete
these projects as safely as possible. 

Jennifer Cohan, Delaware Secretary of Transpor-
tation

Supreme Court whiffed on census question

There’s and old saying, “be wary of wolves in
sheep’s clothing,” which needs to be updated to “be
wary of politicians in black robes.”

Case in point — can the question of citizenship be
asked on the 2020 census form? 

The issue is obviously time-critical, and the basic
legal question should be very clear — is it constitu-
tional or not?

However, the Supreme Court punted and in effect
said “let the clock run out” — maybe they can resolve
it in time for the 2030 census. 

That seems like a great disservice to the country
and a lack of judicial leadership.

The Supreme Court should find a way to resolve
this issue in a timely manner.

Consider that the president is on duty 24⁄7 and Con-
gress can and has called special sessions.

Why can’t the Supreme Court have a special ses-
sion? I don’t think there is anything in the Constitu-
tion that says the Supremes get the summer off!!

Chief, Justice Roberts, please show some leader-
ship and decide this issue in a timely manner.

James Allen, Landenberg, PA

Keep the Electoral College

There is a loud protest by the Democratic Party
against the constitutional provision called the Elec-
toral College. A political party that is always saying
“we are a nation of laws” now wants to become a na-
tion that ignores the Constitution.

The Electoral College was placed in the Constitu-
tion for a reason, and that reason is as valid today as it
was in 1776 — to protect the smaller states.

Delaware passed a law saying that our electoral
votes go to the candidate who gets the most votes na-
tionally. This is nothing more than giving the Dela-
ware vote to California or New York .

What would Delawareans think if the U.S. Con-
gress were to abolish the states of New Jersey and
Delaware, and made them part of New York — and do
it by popular vote of all the citizens of the 3 states? 

The Founding Fathers saw this problem, and cre-
ated the Electoral College to protect the small states.

We are a small state with only one congresswoman
and two senators, but those two senators have equal
weight as the two senators in California, Texas, and
New York. This gives us power to influence laws and
represent our state.

If we now vote to allow our electoral votes to go to
the candidate with the most popular vote, what hap-
pens when the next law is that we will give our sena-
tors to the party with the most popular votes nation-
ally?

The Founding Fathers wanted to ensure that Dela-
wareans would be represented by candidates we
wanted, not the candidate of California or New York.

Dave Saxton, Newark

OUR READERS’ VIEWS

Now that financial mogul Jeffrey Epstein is charged
with sex trafficking girls — including minors as young
as 14 — his relationship to Harvard University and Har-
vard’s hypocrisy and failure to respond adequately to
the Epstein scandal deserves our attention.

Epstein did not attend Harvard. Nor is he a faculty
member. In fact, he doesn’t have a college degree. But
for decades he has been a substantial supporter of
Harvard’s programming, faculty, and social institu-
tions. 

Prior to his 2008 plea deal in Florida, Epstein made
sizeable grants to the university, including a $6.5 mil-
lion donation in 2003 to the university’s Program for
Evolutionary Dynamics and additional pledges of up
to $30 million. During this period, he supported sever-

al professors and he frequently described himself as a
“Harvard investor.”

After Epstein was charged with soliciting sex in
2006, Harvard’s interim president made clear — as re-
ported in The Harvard Crimson — that the university
would not return his gift. He added that only in “ex-
treme cases” would the university refuse contribu-
tions from questionable sources. 

But that prompts the question: Does Harvard not
consider involvement in sex-trafficking girls to be an
“extreme case?”

This time, in the wake of this newest indictment,
Harvard spokesman Jonathan Swain said that the uni-
versity “does not comment on individual gifts or their
status.” Nor has the press office issued a statement.

In the post-#MeToo era, everyone wants to display
their support for women. Harvard conducted a Sexual
Conduct Survey and departments have integrated
#MeToo into their curriculum.

All of this may have a place in the conversation
about gender-based violence and treatment of women
— but it doesn’t ask much of the university. When it
comes to walking the walk by passing up money, Har-
vard slinks away.

The money that Epstein granted over the years, no
doubt, has been spent.

But Harvard has failed to condemn the donor, dis-
cuss how they have changed their development prac-
tices or plan to vet future donors. 

It may be asking too much for non-profits to scruti-
nize every donor who sends them money; but when
the truth comes out, silence should not be an option.

Navigating the #MeToo era can be difficult. But it’s
time corporate, political, and intellectual leaders start
speaking up. 

Sabrina L. Schaeffer is a senior director at the White
House Writers Group. She is on the board of RightNow,
which helps promote Republican female leadership.

Epstein scandal: Harvard proves that money talks
Your Turn
Sabrina L. Schaeffer
Guest columnist
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