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Comment

Monday is Constitution Day, which
celebrates the signing of the United
States Constitution. The News Journal
is publishing a series of pieces by legal
experts on the importance of both the
federal and state constitutions. This
piece was written by Jeffrey S. Sutton, a
judge on the Court of Appeals for the
Sixth Circuit and the author of “51 Im-
perfect Solutions: States and the Mak-
ing of American Constitutional Law.

As spring turns to summer each year,
the U.S. Supreme Court releases its
most momentous decisions. June be-
comes the cruelest month for some, the
most pleasing for others. 

The stakes are high because we
Americans prize our individual rights
and because we think of the U.S. Consti-
tution as the exclusive source of those
liberty and property rights. That is a
mistake. 

There are 51 constitutions in this
country and 51 Supreme Courts. And
there are many months of the year in
which all of our highest courts, federal
and state, can vindicate our American
rights. 

Start with the underappreciated sig-
nificance of our state courts. They play a
much bigger role in our legal system

than most people realize. 
Consider this comparison: In 2016,

84.2 million cases were filed in the state
courts, while 367,937 cases were filed in
federal courts during a similar period.
That’s about 230 state cases for every
federal case.

Now consider the role of our state
constitutions. Every state and local law
in this country is limited by the federal
constitution and the relevant state con-
stitution. That subjects each misbegot-
ten state and local law to a two-shot
foul. 

The aggrieved individual can rely on
the U.S. Constitution and that state’s
constitution to invalidate it. And the in-
dividual needs to win just once to invali-
date the law.

But all too often, lawyers raise claims
exclusively under the U.S. Constitution.
That is difficult to understand. 

Just as we would scratch our heads if
an American basketball player opted
not to take both shots after a two-shot
foul, we should scratch our heads when
an American citizen refuses to take a
second shot awarded under the relevant
state constitution. 

Individuals and groups that lose at
the U.S. Supreme Court should pay spe-
cial attention to the second shot. 

That’s all they have at that point. 
This feature of American federalism

means that a defeat in front of the nine
justices of the U.S. Supreme Court is not
the end of the road. 

Because each state has its own con-

stitution, which independently protects
our core constitutional liberties, indi-
viduals may press their grievances un-
der these guarantees. 

What’s more, the Blue Hen Constitu-
tion often protects rights that the Bald
Eagle Constitution does not. 

The wording of the two constitutions
frequently differ.

The history that prompted each guar-
antee often varies. 

And the precedents construing each
of them sometimes point in different di-
rections. 

Only an individual half-interested in
fixing a problem would ignore the Dela-
ware Constitution and the role of the
Delaware Supreme Court in indepen-
dently construing it.

The question at the end of each term
of the U.S. Supreme Court tends to be:
Who won? I prefer: What’s next? Who
else can decide? 

Think about two of this term’s big-
gest cases.

In one, the U.S. Supreme Court con-
tinued to stay on the sidelines when it
comes to political gerrymandering. 

The effort to address this issue at the
federal constitutional level has been go-
ing on for a while, but the court has not
yet prohibited political gerrymandering
under the 14th Amendment, including
most recently in Gill v. Whitford. 

That leaves plenty of room for the
states to operate, whether through state
court decisions under state constitu-
tions, state legislation or statewide ini-

tiatives.
Carpenter v. United States offers a

different way in which the state consti-
tutions can play a role. That decision
addressed whether the government’s
acquisition of cell-site records amount-
ed to a search that required a warrant
under the Fourth Amendment of the
U.S. Constitution. 

New technology relentlessly gener-
ates new debates about constitutional
freedoms.

Carpenter nationalizes the right and
cuts back on the third-party doctrine in
the process. But it does not occupy the
field, leaving many gaps for state courts
to fill in the years ahead. 

In point of fact, many state courts
had offered protection in this area under
their state constitutions long before
Carpenter. 

We ignore state constitutions and
state courts at our peril. Historian Leon-
ard Levy put it well: “[A] society reveals
itself in its law and nowhere better than
in the reports of the decisions of the
state courts. The state reports, are,
however, the wasteland of American le-
gal history ... [The work of state judges]
is undeservedly unstudied. So long as
that condition exists, there can be no
history of American law, and without it,
no adequate history of this nation’s civi-
lization.” 

As summer turns toward fall this
year, let’s remember that there are 51
constitutions in this country and 51 high
courts to enforce them. 

We focus on top court ignores state courts at our peril
Your Turn
Jeffrey S. Sutton

Guest columnist

The Delaware Department of Elec-
tions’ certification of the Sept. 6th pri-
mary election results was the latest
chapter in the bizarre politics of our
times. Much of Delaware was floored to
see someone as troubled and troubling
as Scott Walker become the Republican
nominee for Congress. 

In the days since, hundreds of local
Republicans have signed a petition
questioning the results and demanding
an audit. Walker’s Republican primary
opponent has refused to endorse Walk-
er in the general election. 

The storyline of a fringe Republican
winning a primary is nonfiction nowa-
days and does not merit a sudden outcry
of electoral shenanigans. A six-point
margin of victory cannot simply be
chalked up to a malfunctioning ma-
chine, a counting error, or altered votes. 

What does merit such an outcry is the
use of pure fiction to justify laws and
policies that create real barriers to vot-
ing across America. 

I can understand why some would be
in denial about Mr. Walker’s nomina-
tion, but it’s dangerous to call elections
into question simply because the re-

sults are embarrassing. Questioning the
validity of our electoral system is seri-
ous, and criticism and concerns should
be grounded in facts.

Let’s be clear: Voter fraud is, and al-
ways has been, a red herring. The prob-
lem with our elections isn’t that people
vote illegally, it’s that too many people
don’t – or can’t – vote. Local demands by
Delaware Republicans calling for an au-
dit are particularly disingenuous after
years spent abetting, enabling, or at
best ignoring the national Republicans’
strategy of undermining voters.

In 2013, the Supreme Court over-
turned key provisions of the Voting
Rights Act of 1965, enabling the closure
of more than 800 polling places in Re-
publican-controlled states.

Republicans across the country have
publicly admitted that their states’ voter
ID laws are intended to undermine
voters who tend to favor Democrats,
with courts striking down at least four
such laws as discriminatory and unduly
burdensome.

Congressional Republicans and
President Trump are currently blocking
funding for election security. Early vot-
ing and Sunday voting hours were
slashed by North Carolina Republicans
in the 2016 elections.

The Republican governor of Illinois
recently vetoed automatic voter regis-
tration. And Republicans in several

states (including Delaware) have op-
posed legislation allowing ex-inmates
who have served their time and made
amends to vote, despite a strong major-
ity of the public supporting these poli-
cies.

A quick note about Voter ID laws. The
issue isn’t that having an ID doesn’t
sound like common sense. The issue is
that it can be very difficult for people to
obtain photo IDs, particularly if state
governments don’t actually want them
to be successful. And these laws have
been shown to reduce voting rates, spe-
cifically among racial minorities, leav-
ing them yet again on the outside of the
voting booth looking in, all with no evi-
dence of any fraud prevention or even
any actual fraud in the first place.

If Delaware Republicans are sudden-
ly squeamish about our elections, the
solution isn’t an audit to verify what we
already know (that our political culture
has fallen off a cliff); the solution is to
join the chorus of Delaware moderates
and progressives who oppose barriers
to voting and support real reforms: 

We can give citizens the option to
register to vote on Election Day. We can
give working people better opportuni-
ties to cast their ballot, including ex-
panding early voting, mobile voting,
and no-excuse absentee voting.

We can seek to overturn Citizens
United and advance clean, tough, and

transparent campaign finance laws in
Delaware. 

We can even enable election audits –
and make voting easy, secure, and ac-
cessible – by adopting vote-by-mail in
all elections, as three states and several
local governments already have.

Some of these policies might not be
simple to enact, and some require
amendments to the Delaware Constitu-
tion. But even if ensuring the health of
our democracy is going to be an uphill
battle, isn’t it one worth waging?

There’s no legitimate reason for any
of this to be a partisan debate. I’ve part-
nered with some Republicans on reform
efforts, and I’m grateful for their integri-
ty. But even as those colleagues had vot-
ers’ backs, it remains disappointingly
unclear whether the Republican Party
will back up my colleagues.

Voting and elections are at the heart
of what it means to be American. Many
people fought and died for the kinds of
freedoms best exemplified by the ability
to walk into the voting booth, proud and
unafraid. 

Rather than undermining elections
and discouraging voters, we should all
support them. 

Success in the next chapter of our na-
tion’s history depends on it.

Sen. Bryan Townsend, a Democrat
from Newark, represents the 11th District
in the Delaware State Senate.

Access to ballot is the problem with voting 
Your Turn
Bryan Townsend

Guest columnist

I don’t think that the Senate should
confirm Brett Kavanaugh for a seat on
the Supreme Court.

It’s nothing personal. He seems like a
great guy – a devoted husband and fa-
ther and an active member of his com-
munity. And there’s no denying his stel-
lar credentials.

But intelligence and collegiality are
only the bare minimum requirements
for a Supreme Court justice. The real
question is how Kavanaugh would use
his power as a justice.

The power I’m referring to is the pow-
er of “judicial review” – the power to de-
clare laws and other government ac-
tions unconstitutional. The Constitu-
tion nowhere says that judges have this
power. Chief Justice John Marshall sim-
ply proclaimed that they do in the land-
mark Marbury v. Madison decision in
1803.

Judicial review is highly controver-
sial in a democracy. That’s because it al-
lows a small group of life-tenured jus-
tices to overturn laws enacted by the
people’s elected representatives.

Usually, in a democracy, we expect
policies to reflect the majority’s will. But

when the Supreme Court declares a law
unconstitutional – and it takes only five
justices to do so – that overrides the po-
litical process and removes the issue
from public control.

Think about it. If the Supreme Court
had not decided Roe v. Wade, legislators
could choose whether to ban or permit
abortions. Likewise, if the Supreme
Court had not decided Citizens United,
elected officials would still be free to
limit independent campaign expendi-
tures by corporations.

As the late Yale law professor Alexan-
der Bickel put it, judicial review is a “de-
viant institution in American democra-
cy.” 

Yet most Americans recognize that in
some contexts judicial review is not
only desirable but vitally important. 

While most policy choices should re-
flect the majority’s will, some should
not. The majority should not choose
which ideas may be expressed or what
religion someone must profess. The ma-
jority should not prefer one race over
another. And most Americans agree
that the majority should not dictate
whom an individual may marry or
whether a woman may terminate an
early pregnancy. 

In deciding whether Judge Kava-
naugh should be confirmed, I have
asked myself how he would use the
power of judicial review. To my mind,

the justices use this power wisely when
they protect weak, vulnerable, and un-
popular members of our society who
would be trampled by a purely demo-
cratic process. This includes protecting
the poor, minorities, and unpopular
speakers (whether from the left or the
right) and ensuring that criminal defen-
dants are fairly prosecuted.

My fear is that Kavanaugh would use
his power to do the opposite – he would
protect the most powerful members of
our society, the ones who are most capa-
ble of protecting themselves and least in
need of special judicial protection. 

For example, it seems almost certain
that Kavanaugh would join with the oth-
er conservative justices in striking
down legislative efforts to rein in the in-
fluence of big money in politics. This is
so notwithstanding the abundant evi-
dence that this money distorts our de-
mocracy and leads to laws that favor
large corporations and billionaires over
the public at large.

Kavanaugh would also likely join the
conservative justices in invalidating
legislative efforts to protect the rights of
poor and minority voters. That’s what
the conservatives did when they gutted
the Voting Rights Act and what they
failed to do when they upheld an Ohio
voter-purge law that, as Justice Sonia
Sotomayor noted, disproportionately
affected poor, minority, disabled, and

veteran voters.
Making matters worse, Kavanaugh

would likely join the other conservative
justices in refusing to use judicial re-
view to rein in incumbent politicians
who manipulate the electoral process to
entrench themselves in office. The con-
servative justices have shown no desire
to strike down voter ID laws that sup-
posedly prevent voter fraud but actually
disenfranchise poor, elderly, and dis-
abled voters who are less likely to have a
driver’s license or passport.

Likewise, conservative justices have
refused to rein in extreme partisan ger-
rymandering even though this reduces
elected representatives’ political ac-
countability and denies large groups of
citizens adequate representation of
their interests.

Time and again, conservative jus-
tices have used their power of judicial
review to protect the powerful rather
than defend the weak. I fear that, if
Judge Kavanaugh is confirmed, the Su-
preme Court will continue comforting
the comfortable and afflicting the af-
flicted. 

We’ll have the best democracy mon-
ey can buy. It just won’t be a democracy
of the people, by the people, and for the
people.

Alan Garfield is a distinguished pro-
fessor at Widener University Delaware
Law School. 

Courts should protect powerless, Kavanaugh would do the opposite
Your Turn
Alan Garfield

Guest columnist
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