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Did the United States Patent and Trademark Of-
fice properly deny trademark registration to an
Asian-American band called the Slants? Did the of-
fice rightfully cancel the Washington Redskins’
trademark? Or did both of these actions violate the
free speech rights of the mark owners?

The Supreme Court will wrestle with these ques-
tions on Wednesday when it considers the USPTO’s
refusal to register the Slants’ trademark. How the
court rules will affect how a lower court rules in the
Redskins’ case.

Figuring out what the court should do is a bit of a
brain teaser. Let’s take it one step at a time.

Why should we ever
protect hate speech?

Before we get to the trademark issue, you might
be wondering why the First Amendment should ever
protect speech that disparages a group of people.
After all, doesn’t such speech just foster prejudice
and encourage discrimination? Wouldn’t it make
more sense to say that the First Amendment doesn’t
protect hate speech in any context?

This argument is certainly reasonable, and many
countries, persuaded by this logic, have enacted laws
that punish hate speech. France, for example, has a 

THE SUPREME COURT’S
BRAIN TEASER
The way to create a nation with “liberty and justice for all”
isn’t by censoring bad ideas, but by agreeing on good ones.

FIRST AMENDMENT: “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the

freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.”
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COMMENT

There was a rather
serious omission in Dela-
ware State Representa-
tive John Kowalko’s re-
cent op-ed on govern-
ment incentives, and in
particular his criticism
of the 1999 AstraZeneca

(AZ) project, which he used as Exhibit
A in his broadside against all economic
development incentives. 

It seems he forgot to mention the
hundreds of millions of dollars in state
revenue generated by the project
which paid for all the highway im-
provements, parks and open space. He
also neglected to mention that had the
Carper administration not taken ag-
gressive steps to prepare a competitive
incentive package, the state would have
lost over 2,000 high paying jobs, result-
ing in an economic ripple effect that
would have been a huge hit to the state
treasury, while depressing real estate
values and shuttering restaurants and
other businesses in north Wilmington
for years to come. While it's true that
AZ’s job numbers have declined, this
project has generated enormous bene-

fits for Delaware, and it would have
been a serious mistake to have followed
the advice of Rep. Kowalko.

Before reviewing some of the long-
term benefits of this project I would
like to first clarify the record from the
vantage point of having been the leader
of the project team that crafted the AZ
incentive package. Of the $40.7 million
incentive package cited by Kowalko,
half of these dollars were a future tax
credit available by statute when an
employer adds investment and jobs.
The direct cash incentive to AZ was
actually $8 million in relocation assis-
tance to help offset some of the cost to
move thousands of jobs here from
Pennsylvania. The other direct incen-
tive was the grant of land valued at $10
million that allowed AZ to expand ad-
jacent to their existing offices.

Beginning with an estimate of the
tax revenues generated by the AZ pro-
ject, let’s consider some of the overall
benefits:

» It was estimated at the time that
the existing 2,000-plus jobs at AZ gener-
ated over $10 million a year in personal
income tax (PIT) paid to the state. Even
with some of the recent declines, one
could conservatively estimate that
retaining AZ resulted in over $150 mil-

lion in state revenues over the past 16
years.

» As Rep. Kowalko pointed out, AZ
reached a peak of some 5,000 jobs in
2005. Assuming a conservative 1,500
additional jobs over 10 years, the added
revenue to Delaware would have been
$75 million or $225 million total on a
grant of $18 million – by any measure a
significant return on investment.

» In addition to the PIT, Delaware
would have lost millions in corporate
income taxes if AZ moved to Penn-
sylvania.

» Hundreds and perhaps thousands
of indirect jobs were generated by AZ’s
construction and by purchases through-
out the economy of everything from
cars to homes and to the many retail
businesses in the area, adding addition-
al millions to the tax base.

» The AZ project triggered the de-
velopment of the Delaware Biotech
Institute, a project that has resulted in
hundreds of direct and indirect jobs as
well as educational and business oppor-
tunities throughout the state.

» Another “cost” of the AZ project
cited by Rep. Kowalko is the $70 million
in road improvements. These much-
needed road improvements had been
planned long before the AZ opportunity

came along. The project became the
stimulus that moved the plans forward
while providing the revenues to pay for
it.

» Add the additional benefit of ath-
letic fields, the “Can Do” playground, a
new and improved Rock Manor Golf
Course, trails and open space and his-
toric preservation.

» And while Rep. Kowalko laments
the increased value of the site due to
the road improvements, this factor and
AZ’s significant investment in facilities
are two key reasons why JP Morgan is
adding thousands of jobs into the space
vacated by AZ, thus continuing to add
millions to our tax revenues.

While not all economic development
opportunities are created equal, there
is a reason why states compete with
incentives to bring in jobs – typically
these packages pay for themselves in
increased economic growth and tax
revenues. 

While oversight of incentives is
important, it would be a serious mis-
take to unilaterally disarm in the battle
for jobs.

John Riley lives in Greenville. He
served as director of business devel-
opment in the Carper administration,
1994–2000. 
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Being
“high” on our
highways is
an alarming
trend as we

see an increasing number of drivers
high behind the wheel. Driving under
the influence of drugs is an active and
real threat to motorists, passengers,
and pedestrians – and more prevalent
than we may think. Legal and illegal
drugs, including prescription medica-
tions, especially when dangerously
combined with the use of alcohol are
putting more of us at risk on the road.

The fact is people who abuse illegal
or legal drugs also drive. They are
driving to school, jobs and the places
where they purchase their drugs. And,
the reality is, many of them shouldn’t
be behind the wheel of a vehicle.

The Delaware Office of Highway
Safety and AAA have decided to start a
public conversation about the issue
because we have a genuine traffic safe-
ty concern about legalization of recre-
ational marijuana, the use of prescrip-
tion drugs and the opioid epidemic.

Delawareans may not be aware of
the heartbreaking drug abuse crisis in
our state. A recent survey by AAA
shows that most Delawareans (74 per-
cent) say they aren’t aware that we
have the ninth-highest drug overdose
death rate in the country.

According to the Delaware Depart-

ment of Health and Social Services,
fentanyl overdose deaths have more
than doubled in the state this year, with
90 people dying of the synthetic, highly
addictive painkiller in nine months.

A recent National Highway Traffic
Safety Administration survey reveals
that while alcohol use by drivers
dropped between 2007 and 2014, the
proportion of drivers with a drug (ille-
gal, prescription or over-the-counter) in
their systems grew from 16.3 percent to
20 percent in the same time period, a
significant increase.

The drug showing the greatest spike
was marijuana, with an increase of 48
percent.

Drivers killed in crashes who test
positive for marijuana are up to 6.6
times more likely to have caused the
collision. That’s because marijuana
decreases driver performance and
attention, and increases reaction time
and lane deviation.

According to new AAA Foundation

for Traffic Safety research, fatal crash-
es involving drivers who recently used
marijuana more than doubled – from 8
percent to 17 percent – in the state of
Washington just one year after the state
legalized the drug for recreational use.
This translates to one in six drivers
involved in fatal crashes testing posi-
tive for active-THC. This trend is trou-
bling because the proportion of fatal
crashes involving marijuana in Wash-
ington had been relatively stable be-
tween 2010 and 2013.

Most states are ill-prepared to han-
dle drugged driving. That’s partly be-
cause there is no easy roadside test to
determine whether a driver is impaired
by marijuana. Unlike alcohol, impair-
ment by THC in marijuana can’t be
determined by mere breath or blood
tests alone, which poses a serious chal-
lenge for law enforcement and prose-
cutors.

Recently, the Delaware Office of
Highway Safety, Attorney General’s

office, and AAA hosted a statewide
Drugged Driving Summit bringing
together professionals in the law en-
forcement, medical and public policy
fields to talk about an action plan to
address the issue of drugged driving.

AAA, the Delaware Office of High-
way Safety and other safety partners
are embarking on an effort to educate
and engage the public in this important
discussion.

As an initial step, the Office of High-
way Safety (OHS) will expand its tradi-
tionally alcohol-impaired driving-fo-
cused outreach efforts to include
drugged driving. In addition, OHS will
continue to provide training to law
enforcement, provide overtime funding
to support enforcement of Delaware’s
impaired driving laws and engage part-
ners on the issue of drug-impaired
driving.

Strengthening our laws, our testing
abilities and our policies are needed
steps, but the most important part of
safer roads is a public that understands
the dangers of impaired driving and is
willing to look at themselves and those
around them and help ensure that no
one whose driving could be impaired by
drugs, legal or otherwise, gets behind
the wheel. It has taken generations to
change attitudes about drunk driving,
and now we have to do the same with
drugs. 

Cathy Rossi is vice president of Pub-
lic & Government Affairs for AAA Mid-
Atlantic, headquartered in Wilmington,
and Jana Simpler is director of the Del-
aware Office of Highway Safety and
chair of the Governors Highway Safety
Association.
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law that forbids “insult,” “defamation,”
or “provocation to discrimination, ha-
tred, or violence” toward a person or
group of persons based on their ethnic-
ity, nationality, race, or religion.

As we sadly know from recent events,
the French law has not immunized the
country from racial and religious ten-
sions. But such a law is not even an option
in the United States because the Su-
preme Court has said that hate speech is
protected by the First Amendment.

The only exceptions are if the hate
speech amounts to a personal threat, is
likely to cause an immediate breach of
the peace or occurs in special settings
like schools or workplaces.

Why do we protect such awful stuff?
It’s not because we like hate speech.

Hopefully, most of us find it deplorable.
Instead, it’s because we think our inter-
ests are better served by allowing people
to express hateful thoughts than by al-
lowing the government to censor what
people can say. In other words, the cure
for hate speech – government censor-
ship – is worse than the disease itself.

The problem with permitting govern-
ment censorship is that you don’t know
how the power will ultimately be used.
So, for example, imagine that the Su-
preme Court did allow the government
to punish speech that disparages a group
of people.

We might be delighted if the govern-
ment used this exception to punish mem-
bers of the Ku Klux Klan or the Ameri-
can Nazi Party. Who’s going to shed a tear
when those hatemongers get carted off
to jail?

But what if the government said that
“Black Lives Matter” is hate speech be-
cause it implies that white lives don’t
matter? Or that “Blue Lives Matter” is
hate speech because it disparages the

lives of African-Americans.
What if the government said that an

Israeli Independence Day parade consti-
tutes hate speech toward Palestinians, or
opposition to same-sex marriage is hate
speech toward gays and lesbians?

These examples can help you appreci-
ate why permitting hate speech might be
preferable to unleashing potentially un-
bridled government censorship. At the
same time, just because we permit hate
speech doesn’t mean we have to tolerate
it. It merely means that the response
must come from positive speech to
counter the harmful speech rather than
from government censorship.

Put simply, the proper response to a
rally of 10 skinheads is a counter rally
with 10,000 people advocating tolerance.
The Supreme Court eloquently captured
this notion of countering harmful speech
with positive speech when it held that the
First Amendment protected flag burn-
ing: “We can imagine no more appropri-
ate response to burning a flag than wav-
ing one’s own.”

But does the government need to
facilitate hate speech by giving
trademark protection to
disparaging marks?

Even if people have the right to say
hateful things about others, that doesn’t
mean the government has to facilitate
their speech by affirmatively protecting
their disparaging trademarks. Sure, peo-
ple can scream “Redskins” from the
mountaintops. But why should the gov-
ernment lend its assistance to a football
team that wants to use “Redskins” as a
trademark?

If the team wants the government’s
help, why shouldn’t it have to play by the
government’s rules? And why shouldn’t
the government refuse to lend its assis-
tance to any mark that disparages a
group of Americans?

This argument also seems reason-
able. It undoubtedly explains why the

federal trademark law instructs the
USPTO to deny registration to marks
that disparage people – and why the of-
fice canceled the Redskins’ trademark
and refused to register the Slants’ trade-
mark.

But, once again, the question is wheth-
er the cure is worse than the disease. Are
we comfortable giving the government
discretion to decide which marks are dis-
paraging, or would we prefer to permit
these marks and hope that public oppro-
brium will serve as an adequate check?

If we empower the government to de-
ny protection to disparaging marks, we
run the risk that the government could
deny trademark registration to “Black
Lives Matter,” the “Zionist Organization
of America” or “Defenders of Tradition-
al Marriage.”

Do we want to go down that rabbit
hole? Or should we keep the government
out of the business of deciding which
marks are appropriate and instead rely
on public shaming to deter owners who
choose offensive marks?

Of course, no amount of shaming will
cause the American Nazi Party to
change its mark, but we probably don’t
want this group to disguise its name with
a euphemism. We want to know who
we’re dealing with so we can track the
group’s activities and publicly denounce
them.

But for disparaging marks on com-
mercial products or services, like the
Washington Redskins trademark, people
will have to respond with their pocket-
books and voices. People could refuse to
buy Redskins’ tickets or merchandise,
and they could boycott companies that
advertise during Redskins games. These
economic boycotts might not seem like
counter-speech, but you can be sure that
“money talks.”

People could also protest outside of
the Redskins’ stadium, write op-eds
criticizing the team name and send pet-
itions and letters to the Redskins’ own-
ers. 

Admittedly, relying on public outcry

to curb hateful trademarks puts minor-
ity groups at a comparative disadvan-
tage. If the Washington football team
used a name that disparaged Catholics,
the large number of Catholics in this
country could almost certainly convince
the team owners to change the name. But
when the team name disparages a minor-
ity group like Native Americans, it’s
harder to generate a sizable public re-
sponse. 

Native Americans have to hope that
their fellow Americans will treat a mark
that disparages some Americans as a
mark that disparages all Americans. 

There is a famous story about how
Denmark acted to protect Jews from the
Nazis during World War II. In response
to the Nazis’ insistence that Danish Jews
wear a yellow star, the Danish King
Christian X started wearing a yellow
star and the rest of the Danish population
followed suit.

It’s a wonderful story of a majority
standing up for a persecuted minority.
The only problem is that it’s not true.
Danish Jews, unlike the Jews in other
Nazi-occupied countries, were never re-
quired to wear yellow stars, and King
Christian never wore a star.

Nevertheless, the United States Holo-
caust Memorial Museum says that the
story’s essence is accurate. King Chris-
tian and the Danish people did actively
intervene to protect Danish Jews from
Nazi persecution and succeeded in sav-
ing almost all of them. 

It’s an inspiring story that Americans
are always free to emulate anytime a mi-
nority group is being wrongfully perse-
cuted or disparaged. Doing so will make
us proud. It will also make us safer – be-
cause each of us is potentially part of a
minority in our increasingly diverse
country.

The way to create a nation with “liber-
ty and justice for all” is not by censoring
bad ideas. It’s by acting to implement
good ideas.

Alan Garfield is a professor at the Del-
aware Law School.
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