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A quiz on federal power and states’ rights
ALAN GARFIELD

This is the 11th year that Delaware
Law School and The News Journal have
teamed up to provide you with a collection of essays to celebrate Constitution
Day, September 17, the national observance marking the date in 1787 when the
Framers signed the Constitution in Philadelphia. This year’s collection is a series of quizzes to test your knowledge of
constitutional law. Of course, we realize
that most of you are not judges or lawyers
so don’t feel badly if you get stumped by
some or all of the questions. But we do
hope you welcome this opportunity to expand your knowledge of constitutional
law. Lawyers and judges did not “ordain
and establish” the Constitution; “We the
People” did. If our nation is to continue
becoming an ever “more perfect Union,”
it needs citizens who are educated and
engaged, and who are eager to participate in the democratic process with their
voices and votes. That’s why Justice Louis Brandeis said “the greatest menace to
freedom is an inert people” and “public
discussion is a political duty.”
1. The federal government is said to
be a government of limited and enumerated powers. This means that Congress
can act only pursuant to a power listed in
the Constitution. The Constitution’s list
of congressional powers is surprisingly
short, yet the federal government’s actual reach is quite expansive. How is that

possible?
Which power does Congress rely
upon to enact the vast bulk of federal
regulatory laws?
a. The power to declare war
b. The power to establish a uniform
rule of naturalization
c. The power to regulate commerce
among the several states
d. The power to establish post offices
2. The constitutionality of the Affordable Care Act (or “Obamacare”) was
challenged on the ground that Congress
lacked the power to create the “individual mandate,” which requires individuals who do not have health insurance to
buy health insurance. Individuals who
fail to purchase insurance must pay a
penalty when they submit their annual
income taxes.
In a 5 to 4 decision, the Supreme Court
upheld Congress’ power to create the individual mandate. Chief Justice John
Roberts provided the crucial fifth vote.
According to Roberts, which congressional power allowed Congress to create
the individual mandate?
a. The power to tax
b. The power to regulate commerce
among the several states
c. The power to enact copyright and
patent laws
d. The power to borrow money on the
credit of the United States
3. The Constitution creates the federal government and divides power among

the three branches (legislative, executive, and judicial). This separation of
power helps ensure that power is not
concentrated in one place, but it also
makes the government less efficient and
can sometimes result in gridlock. It is
also sometimes difficult to know the
boundaries between one branch’s power
and another’s because branches can
have overlapping powers.
Which of the following is an example
of the checks and balances created by
separation of powers?
a. The President’s power to appoint
justices to the Supreme Court and the
Senate’s power to give its “advice and
consent” on these nominees by confirming them
b. Congress’ power to enact criminal
laws against counterfeiting and the judiciary’s power to try suspects who have
been accused of violating these laws
c. Congress’ power to declare war and
the President’s power as Commander in
Chief
d. All of the above
4. What happens when a state law conflicts with a federal law?
a. The state law prevails
b. The federal law prevails
c. Both laws are valid and people must
comply with both, even if they create
conflicting obligations
d. The Supreme Court will resolve the
conflict by upholding whichever law, in
the justices’ opinions, is more just

ANSWERS
1. The answer is C. The Supreme
Court has construed Congress’ power to
regulate interstate commerce very expansively so that Congress can regulate
virtually any activity that can be characterized as economic. For example, there
is a federal law that prohibits doctors
from performing partial birth abortions.
Congress likely had the power to enact it
because abortion procedures are provided for a fee.
2. The answer is A. Roberts said that
Congress could not create the individual
mandate using its power to regulate interstate commerce because that power
only permits regulation of an economic
activity, not economic inactivity (such as
a person not purchasing health insurance). Roberts said that Congress could
create the mandate using its taxing power because the only consequence of a
person’s failure to purchase insurance is
a higher tax bill.
3. The answer is D. A, B, and C are all
examples of the checks and balances
created by separation of powers.
4. The answer is B. The “Supremacy
Clause” in Article VI of the Constitution
says that the Constitution and the laws of
the United States are “the supreme Law
of the Land.” This has been interpreted
to mean that federal law prevails over
state or local laws in a conflict.
Alan Garfield is a professor at Delaware Law School.

Marijuana looks like it could be new sin-tax gusher
PAULA DWYER

Is marijuana the new
sin-tax gusher for the
states? It sure looks that
way.
In November, voters in
five states will decide on
whether to allow recreational use of the drug,
while citizens in four other states have the option of legalizing
medical marijuana.
Unlike the fierce battles of the past
over decriminalization, resistance by
governors, law-enforcement groups and
state medical associations is down
(though not entirely gone). The ability to
collect mountains of new taxes could be a
reason, judging from the experience of

Colorado, where voters approved medical marijuana in 2000 and legalized its
recreational use in 2012.
For the fiscal year ending June 30,
Colorado collected $157 million in marijuana taxes, licenses and fees, up 53 percent from a year earlier and almost four
times what it has collected in alcohol excise taxes this year. Thanks to marijuana
smokers, Colorado’s public schools will
receive $42 million, and local governments will get $10 million of the amount
collected.
There’s no denying that marijuana
opens a tax spigot and also lets cities and
states reduce spending on drug enforcement. California, Arizona, Maine, Massachusetts and Nevada will decide in November if they want to legalize marijuana outright, while Arkansas, Florida,

Montana and North Dakota will determine whether to allow medical use only.
Colorado’s 27.9 percent marijuana
taxes are steep. Yet they don’t appear to
have weakened demand. The state
charges a 15 percent excise tax (paid by
retail outlets, which embed the tax in the
retail price, similar to liquor sales); a 10
percent special marijuana retail sales
tax; and the regular 2.9 percent state
sales tax. And that’s not counting local
levies, such as Denver’s 7.15 percent.
So if you buy weed in Denver, you’ll
pay combined taxes of 35 percent. Despite that, Colorado’s marijuana retail
sales keep booming: Sales almost hit $1
billion in calendar 2015, up from $700
million in 2014.
California is the big kahuna in seeking
to legalize recreational use: In 1996, it be-

came the first state to allow medical
marijuana, which is now a $2.7 billion
market.
If every state legalized pot, charged
taxes similar to Colorado’s and captured
most of the black market, they’d collect a
total of $18 billion a year, the Tax Foundation projects.
How does that compare to tobacco?
The Tax Policy Center calculates that
state and local tobacco taxes brought in
$18 billion in 2013, but with fewer people
smoking, cigarette tax revenue is declining.
So it isn’t far-fetched to imagine that
pot could one day soon overtake tobacco
as the better cash cow.
Paula Dwyer writes editorials on economics, finance and politics for Bloomberg View.
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