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the CAS to be broad covering all activities
that pigin to sports; farther explaining that
. the CAS “8Ngs not resclve technical questions,
" guch as the pMgicular rules of the game, =

scheduling of coPgetition, or authorization of
. equipment and clotMgg by athletes™.
' 136. See Beloff, suprivggte 87, at 43. “(It
~ should be noted that severalguris have held
that tribunals constituted undeMge CAS'
Code for Sports-related Arbitration Mg frue
arbitral tribunals, unlike the internal €My
bunal¥’ of sports federations.” GABRIELLE
KAUFMANN-KOHLER, ARBITRATION AT THE
Orymrics: IssUES oF FasTTRACK DISPUTE
RESOLUTION AND SPORTS Law 3 (2001).

137. Futile Exercise, supra rwte 92.

138. See Cotten & Wolchan, supra note 43,

at 48 (describing the significance of arbitra-

tion over standard legal litigation and the -
example of CAS arbitration No. CAS OG - ©
02/003, Salt Lake City, Feb: 12, 2002). '
© 139, Tyler Hamilton’s case is a perfect
example where he appealed the decision,
mamtalmngthathewas innocent, but to no
. avail, the suspension stood. See Tyler
- Hamilton Journal, Feb. 11, 2006; http/fwww:
tylerhamﬂbon.mm/febmaﬂﬂﬂﬁ239 html a3
visited July 5, 2007). -
140. Id. (“Athletes have no ﬁght
" an adverse arbitration ru]mg togflirts™).
ci4lMd. o
'142 . ) S
143, See Unbeataj® Foe, supra riote 30..
' 144 Jerome Bfmire, Landis Insists Lab
- Got Test ResypPWrong, USA Tovay, Now. 12,
2006. Lag#fls insists he was drug- free when he

ETour de Fravice in July 2006, Id.;see -

o[ Floyd Fairness Fund, http/fwww.iloyd-

- Landis Mg '
© ESPN, Jan.) Q2007 bty pdrtsespn.gueoml i
- olyfeycling/newNtory 2748021 (describing
] —thelquﬂ,_lofhme. ’

- Landis will take)

.."httpf..
(last .

fairness fund.org/ (last visited July 5, 2007)

 (describing the legal battle of Floyd Landis to

clear his name of doping allegations) there-
inafter Floyd Fairnéss Fund], - .
145. Doping—Ladis Slams WADA'

. Pound, Says RemarksAneAbsurd REUTERS, -

Jan. 8,2007, http:/ftodayreuters.com/news/

- articlenews. aspx"type:domesthews&
-smmd-2007-01-09'1‘035350z 01,_3857009

RTRUKOC_0O USDOPINGIANDISml
&sre=rss&rpc=22.
146. Se¢ Unbeatabte Foe, supra note 3 Bee

\ FualeExerase,supmnote% )
: 47.Lahdisisﬂleﬁrsttoiuvq fio dause

for a public heari]ig Bongy
vt Edpect to R

askily € Desimone;

Seasan

egal casé for Floyd

148392 d Fai id 'I‘heCase,

- yjpfled Mar. 6,2007) IhereinWer The
Cag .. ' ‘\ ‘ ’
149, SeeDeS]mone, supka note 147,93

' - also Floyd Fairness Fund, supra note 144

150. Floyd Landis Letter, httpwwwiloyd

_ 'faunoss&ndoxg&esourwdrhankyoupdf
appeal |- '

(last visited July 8, 2007). :
151 See Landzs Innooent, supm; note 91
152 See Mde Exemzse, supra: note 92:In .

1 iHe ‘arbitration pl;ov:mon it states that “their
| tests dre presuined to be scientifically valid. -

" It's assufiied that their labs did everything

. -perfoctly. And they have no‘obligation to pro-
“vide . .

documentahon {0 rebut these prt,L

sumphons”[d.
158 Id y

oydﬁmu&ssfund gthe-case htm .

7 - note: 313

_If}unceDopz

. htmlfsports/20037768:

154. Id.
155. See DeSimone, supm note 147 (nohng

* how. much move limited and restrictive the dis<

. covery rules areglor anti-doping arbitration).
166. Id. S
157. Segffhe Case, supra note 148,

158 gfavis Tvaary, USADA RESPONSE
f? (2006), hitpwwwiloydfairnessfund.
ol resouroes/ll 03 06%201t1%20ﬁment%20
equest.pdf’
159, Associated Press, Pound Defends Anti-
Doping Lab in Landis Probe, ESPN.com, Nov, |
18, 2008, http.llsporbs espI.go. com/olylcychngf

" news/story?id=2662764;

160. See generally Coffey, 5'upm- note 82.
161: Every professional rider was required
to sign the anti-doping charter hy July 6,

- 9007. They had t6 state not only were they not
Jjovolved in doping; but that they prormse to-
“submit DNA sampl@ Moreover,if a cychst
"has signed the statement and is later found

guilty, they not only face a two-year ban, but -

aisoaﬁneeqmvalentmayeax’ssa]ary A
162. Jérome Pugmire, Doping Issues Cast :

Cloud-Over Tour de Frange, SaN JOSE:

" Mercory NEWS, July 6, 2007, htip/origin,

mercmynews.cbm/spoﬂsheadlineslci_% 11384,

N\ 163.See Beloff, supra note 87, at 40. -, -

64. See Futile Exércise, supra.riote 92. =
 See generally Bradge Too Far; supm

166.-SeM eTImes News Semce,flburdg :
ndals Have Leﬁ Some Us.
THE SEATI’LE TIMES; July
Nin es.nwsoume eom/

Fans Disenchant?
6, 2007, httpfseat
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h AprIl 2, 2007, the Supreme
Couut of the United States

¥ finally put an end to a decade-

long gender-equity dispute involving
high school sports seasons in the state

of Michigan. At issue was whether the -

Michigan High School Athletic
Association’s (MHSAA} refusal to syn-
chronize girls’ and boys’ sports sea-
sons in certain sports violated federal
and state antidiscrimination laws,
including Title IX.! The answer was
“yes” on more than one occasion after

years of appeals by the MHSAA. The

final bell rang i late spring 2007,
liowever, when the Sixth Circuit Court
of Appeals—yet again—affirmed the
decisions of ‘the Western District of
Michigan, which had declared’

- Michigan to be unequivocslly out of
' compliance. 2 The MHSAA must now
. imrnediately address how to comply

with the law beginning this fall 2007.
For years, six girls’ sports were

scheduled in seasons that did not

coincide with boys’ sports.? While this

" might seem a bit 0dd to most ‘parents

coaches and student-athletes around

- the country who are used to girls’ bas- -

kethall beirig played in the same sea-
son as men, for example, this separate
but equal policy inn Michigan. actually -
seemed to work quite well. It fact,
many Michiganders had viewed the
policy with pride as the arrarigement
allowed an opportunity to showcase
girls’ athletic talents in a way that did
not compete with the boys, gyms and
fields did not have to be shiared with
the boys, and, in many instances, a
single coaching staff could manage
both the boys’ and girls’ teams in‘an
efficient way. ‘
- However; that idiosyncratic
source of pride began to be noticed
at'the national level when, in 1998,
a Grand Rapids—based organization
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known as Communities for Equity
(CFE) filed a class-action lawsuit
alleging that the separate but equal
policy of playing certain girls’
sports in nontraditional seasons
violated established state and fed-.
eral civil rights policies. Mothers
Diane Madsen and Jay Roberts-
Eveland were the two Grand
Raplds-based women who initiated
‘the lawsuit through CFE (who -
took the case without a fee for

. approximately 10 years). These two -

. .mothers were unhappy with the
- disparity in treatment with their -
" daughters while in high sehéol with
. regard to the separate but equal
. sports seasons..
.After the case went to trial in-

2001 the federal district court dec1- ‘

. sion (authored by Judge Richard -

Alan Enslen) held that the MHSAA |
| THE 49 OTHER STATES
| wHO HAD ALREADY

' SYNCHRONIZED THEIR
| 'SPORTS SEASONS

policy did indeed violate the U.S.

- Constitution, “Title X of the-

: Educat;lon Amendments of 1972, -

and everi-Michigan state law.* After '
‘a-series of appeals; the MHSAA: pro-

- posed a plan, but that plan.was

rejected by the court, who sided ]
with both CFE and the Department. |

-of Justice, who had both filed -
"' fesponses to the MHSAA plan.

Then three alternate plans were
.-given in August 2002 by, the court
itself from which MHSAA could
choose.? In 2004, the Sixth Circuit
Court of Appeals unanimously -
upheld the district court décision.
~ (which had been appealed again), -

‘holding that the MHSAA violated.-

‘the 14th Amendment in scheduling

" high school-sports.® Then, after yet

" another appeal, the U.S: Supréme
‘Court.ordered the S1xth Circuit to .
reconsider the case after.a 2005 -
federal decision that affected how
remedies are decided under federal
law.” The district court. decision was’
. yet again upheld in 20068

. - The pros and cons of the -
Michigan high schgol sports setup
is interesting. One of the advan-. -
tages of the previous system was
that Michigan girls could actually
‘benefit over all the other states
because it gave them more individ-
-ual exposure to college recruiters.
However, is that the purpose of high

- -school sports? One of the disadvan-
_ tages to the system was that many

girls were given second-class status -

in terms of practice or competition
time, especially in seasons in which
outdoor fields were still thawing out
from the winter months.

The impact of the decade-long
litigation is that some students
might have to choose one sport over
another since the sports would be

-in the same season now. While -
' there may have been advantages

and disadvantages to having sepa-
rate but equal sports seasens for
girls in Michigan, the fact remains
that this policy will have to change
and Michigan high schools, coaches,
parents, and student—athletes will
have to adapt to the realities of

' the Iegaht1es

MICHIGAN NOW JOINS

Mlehlgan now joins the 49 other
states who had already synchro- -

‘nized their sports seasons.? Some of

the states such as Alaska, Anzona

; Montana, South Dakota, Vlrglma
-and West Virginia 1 modified their

separate but equal girls’ basketball

- policies amicably in recent years -

either voluntarily or after being: .
sued:!® The MHSAA hasto reahgn

1 its sports seasons effective fall .
|- 2007 and it will have to consider

various financial issues (such as .

- hiring more coaches and referees)

for the nearly 56,000 girls and

16,000 boys affected by the _
.| change.** Some ‘Michigan communi-
- ties mlght even have to build new

facﬂltles wh_lch could result in an
increase in state-or Jocal taxes.

| Such. ﬁnanmal concerns.are no . .
1aughmg matter for a state already i

in d1re ﬁnanclal stralts

Adam -Epste‘in is an associate professor of
finance and law at Central Michigon
University and is an authority on sports .
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1. Cmtys. for Equity v. Mich. High Sch.
Ath. Ass'n, 459 F:3d 676 (6th Cir. 2006),

cert. denied, Mich. High Sch. Ath. Ass’n v.

Cmtys. for Equity, 2007 US. LEXIS 3813

" (Apr. 2, 2007). The MHSAA is a private,
~ nonprofit agency that coordinates high.

school competition, enforces rules, and

" coordinates post-season tournaments for

approximately 762 high schools and 816

junior high and middle schools.

2. On remand, Cmtys. for Equity v.

- Mich. High Sch. Ath. Ass'n, 178 F. Supp.- -
- 2d 805, 2001 US. Dist. LEXIS 21728 (WD

Mich. 2001}.

- 8. The sports in question involved: a
combination of girls' volleyball, girls’ bas-
kethall, girle’ soccer, and boys’ and girls’
golf and tennis. Vo]leyball is not 2 male

| sport in Michigan.

4. Cmtys. for Equity, 178 FSupp 2d

| 805 (citing Michigan’s Elliot-Larsen le
" Rights Act, Micu. COMP. LAWS |

§§ 37.2101-2804): .

- B Cmtys for Equity, 459 F3d at. 698.

8. MI-ISAA was declared a“state actor” .
and theréfore constltutmnal issues were

- relevant such as a wolatlon of the Equal -
. Protection Clause. Cmiys. for Equity, 178 -

FSupp. 2d at 846-48. The court relied °
heavily on Brentwood Acad. v. Tennessee

' SecondaxySch Ath. Ass'n, 531 US. 288,

290 (2001), in which there washeld tobe

- a2 “pervasive entwinement” of state school

officials in the pnvabe nonproﬁt orgamza-
ti'on.
7. Rancho Palos Verdes V. Ab_rams, 544
US 113 (2005). .
8. Cmtys. for Equity v. Mich. I-Ilgh Sch. -

[ Ath, As¥'n, 459 F.3d 676 (6th Cir. 2006).

- 9.Vince Elhs, Season of Change for-~

- Michigan, DETROIT FREE PRESS.COM,

Apr. 3, 2007. :
- 10. Allison Steele, Mwhzgan‘lhal Key )

- Test for Girls” Sports, WoMENS E- -
. NEWS.0RG, Oct. 2, 2001, evailable at
| hitp/www.womensenews.orgfarticle.cfm/d

yn/aid/66%/context/archive (last visited
May 29,2007). .

- 11. Fred Girard, Huge. Change for Girls -
Sports, DETNEWS.COM, Apr. 3, 2007, avail-

|- ableat http/fwww.detnews. com/apps/
- pbes. dl]lartxcle‘?AID_2007704030377 (last

visited May 29, 2007).-
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